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$HHf)  eottrt  of  e&auttrg* 


THE  RIGHT  HON.  SIR  JAMES  WIGRAM,  Knt., 
VICE-CHANCELLOR. 

COMMENCING   IN   THE 

8ITTINGS  AFTER  EASTER  TERM,  7  VICT.,  1844. 

==  1844. 


HANSON  v.  KEATING.  ***  and  stk 

July. 

3rd  August. 

0«  KENDRICK  by  his  will  gave  certain  annuities  Husband  and 

to  persons  therein  named,  and  charged  the  same  upon  his  by  way  of 

leasehold  messuages  and  premises  in  Tottenham  Court-  J^^ei^ 

road,  and  he  thereby  appointed  W.  Kendrick  and  T.  ier?tof|he 

Kendrick  his  executors:  the  testator  died  in  1803,  with-  right  of  hi* 

out  haying  made  any  other  testamentary  disposition,  ©f  years.   The 

leaving  Edward  his  brother  and  the  children  of  a  de-  JHffJJbiii 

ceased  brother,  his  next  of  kin,  entitled  in  moieties  to  *g*fast  the 

husband  and 

the  equitable  interest  in  the  leasehold  premises  of  the  wife  and  the 
testator,  subject  to  the  annuities  given  by  his  will    The  j^f^tat^for 
will  was  proved  by  the  executors.     Edward  the  brother  a  fa*010*"* 

.  .  .  and  assignment 

died  in  1816,  having  by  his  will  bequeathed  his  undi-  of  the  term:— 
vided  moiety  of  the  estate,  property,  and  effects,  which  he  authority  of 
was,  or  should  become  possessed  of,  as  the  brother  of  §2tL( 

that  the  wife 
was  entitled  to  a  provision  for  her  life,  by  way  of  settlement,  out  of  the  mortgaged  premises. 

VOL.  IV.  B  H.  W. 
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Simttmeni. 


the  testator  S.  Kendrick,  to  Mary  his  wife  absolutely,  and 
appointed  her  sole  executrix.  MaryKendrick  proved  her 
husband's  will ;  and,  under  a  power  reserved  to  her  in  a 
settlement  made  previous  to  her  second  marriage,  she  by 
her  will  gave  her  undivided  moiety  of  the  said  leasehold 
premises  to  her  second  husband  for  his  life,  with  remain- 
der to  her  two  nieces,  Eliza  Hanson  and  the  Defendant 
Mary  Keating,  in  equal  shares.  The  executors  proved 
the  will,  and  assented  to  the  specific  bequests  of  the 
moiety  of  the  leasehold  premises  thereby  made. 


On  the  death  of  the  tenant  for  life  under  the  will,  in 
November,  1833,  the  Defendant  Keating  (the  husband 
of  Mary  Keating)  became  in  her  right  entitled  in  equity 
to  an  undivided  fourth  part  of  the  leasehold  premises, 
which,  under  the  will  of  the  last  survivor  of  the  execu- 
tors of  S.  Kendrick,  had  become  vested  at  law  in  the 
Defendant  Robinson. 


Mortgtgt.  Keating  and  Saner,  being  partners  in  trade,  borrowed 

2000/.  of  Wood,  and  to  secure  the  repayment  of  the 
same  with  interest,  an  indenture  of  assignment  was  made 
by  Keating  and  the  said  Mary  his  wife,  of  the  first  part ; 
Saner,  of  the  second  part ;  and  Wood,  of  the  third  part; 
whereby  Keating  and  his  wife  assigned  to  Wood  by  way 
of  mortgage  the  said  undivided  fourth  share  of  the  said 
leasehold  premises,  for  the  residue  of  the  several  terms 
of  years,  with  power  to  sue  in  the  name  or  names  of 
Keating  and  his  wife,  and  power  of  sale  of  the  mortgaged 
premises.  In  July,  1836,  Wood  assigned  the  mortgaged 
premises  and  the  debt  to  Lane,  to  secure  12002.  and 
interest;  and  in  September,  1842,  Wood,  in  consideration 
of  800£,  assigned  his  interest  as  such  mortgagee  to  the 
Plaintiff  absolutely,  subject  to  the  debt  to  Lane.  In 
1843,  the  Plaintiff  paid  off  Lane,  and  took  an  assign- 
ment of  his  charge  on  the  property,  and  afterwards  filed 
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his  bill  for  foreclosure  against  Keating  and  his  wife  and 
Saner,  and  praying  that  Robinson  might  be  ordered  to 
assign  to  the  Plaintiff  the  legal  estate  in  the  mortgaged 
premises. 

The  annuities  charged  on  the  leasehold  premises 
under  the  will  of  &  Kendriek  had  ceased.  The  Defend- 
ant Mary  Keating  put  in  a  joint  answer  with  her  hus- 
band, but  thereby  claimed  a  separate  provision  out  of 
the  leasehold  premises. 


1844. 


Btstememt. 


Mr.  Bigg,  for  the  Plaintiff,  contended,  that  he  was 
entitled  to  the  usual  decree  of  foreclosure  in  default  of 
payment  of  the  mortgage  debt  The  husband  and  wife  . 
had  power  to  deal  with  the  equitable  interest  of  the 
wife  in  chattels  real,  although,  with  regard  to  mere  choses 
in  action,  her  right  on  survivorship  or  to  a  provision 
would  not  be  barred. 

Mr.  RomUhf  and  Mr.  Chandkss,  for  the  Defendant 
Mary  Keating,  relied  on  Sturgis  v.  Champneys  (a),  in 
support  of  the  wife's  claim. 

Mr.  Tinney,  Mr.  Simpkinson,  and  Mr.  Rogers,  for 
Saner,  Keating  the  husband,  and  Robinson  the  trustee. 


JurywRteMt* 


The  following  authorities  were  also  cited: — Sir  Ed- 
ward Turner's  case(b),  Pitt  v.  Hunt(c),  Micoe  v.  PoweU(d), 


(a)  5  MyL  &  Cr.  97. 

(ft)  1  Vern.  7.  Mr.  Smythe 
hai  favoured  the  reporter  with  the 
following  memorandum  relating 
to  thU« 


Upon  an  appeal  by  Sir  Edward 
Turner  and  another,  from  a  de- 
cree made  in  the  Court  of  Chan- 
cery, on  the  behalf  of  Dame  Mary 
Turner,  widow,  against  the  peti- 


(c)  1  Vein.  18. 


(<*)  Id.  39. 
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1844. 


Argumeni. 


Tudor  v.  Samyne  (a),  Jewson  v.  Moulson  (b)9  Earl  of 
Salisbury  y.  Newton  (c),  Burden  v.  Dean  (d)y  Aswell  *. 
Probert  (e)t  Maccaulay  v.  Philips  (/),  Franco  v.  Franco(g\ 
HiU  y.  Atkinson  (A),  Zadfy  EUbank  v.  MontoUeu  {t)9 
Mitford  v.  Miiford  (A),  25r  parfe  Blagdon  re  Hearn  (/), 
.EZfoft  v.  Cordell  (m),  Purdew  v.  Jackson  (n),  JFferce  v. 
Thornely  (o),  Stanton  v.  £atf  (/>),  /tain*  v.  JETarf  (j), 
Whitaker  v.  J9aff  (r),  Co.  Lit  46.  b.,  351.  a.;  Aper^ 
Husband  and  Wife,  286. 


Judgment. 

Observations 
on  the  rale  that 
the  plaintiff 
seeking  equity 
must  do  equity* 


Vice-Chancellor  : — 

The  argument  in  this  case  for  the  Defendant  Mrs. 
Keating  was  founded  upon  the  well  established  rule  of 
this  court,  that  the  plaintiff  who  would  have  equity- 
must  do  equity, — a  rule  by  which,  properly  understood, 
it  is  at  all  times  satisfactory  to  me  to  be  bound.  But  it 
is  a  rule  which,  as  it  was  used  in  the  argument  of  this 


tioners,  concerning  the  delivery  of 
deeds  of  a  certain  annuity  or  rent- 
charge  of  300/.  per  annum  to  the 
said  Dame  Mary,  after  hearing  the 
opinion  of  most  of  the  judges,  the 
decree  was  reversed,  "  inasmuch 
as  the  estate  in  question  was  an 
interest  for  years,  and  if  the  said 
Dame  Mary  Turner  had  had  an 
estate  in  law  in  the  said  300/.  per 
annum,  her  husband  might  have 
assigned  the  same;  and  there 
being  no  agreement  that  he 
should  not  have  a  power  to  dis- 
pose of  the  trust  thereof,  the  said 
trust  devolved  upon  him,  and  he 
had  power  in  equity  to  assign  the 
said  trust,  and  a  court  of  equity 
ought  to  make  it  good,  and  the 
deeds  ought  not  to  be  taken  away 
from  the  assignee  who  is  entitled 


to  the  estate,  by  which  he  might 
defend  his  right" — Lords'  Jour- 
nals, 22nd  of  November,  1680. 

(a)  2  Vera.  270. 

(b)  2  Atk.  417. 

(c)  1  Eden,  370. 

,  (d)  2  Ves.  jun.  607. 
(0  Id.  680. 
(f)  4  Ves.  15,  19. 
(?)  Id.  52a 
(h)  Id.  530,  n. 
(i)  5  Ves.  737. 
(*)  9  Ves.  101. 
(/)  2  Rose,  249. 
(m)  6  Madd.  149. 
(ti)  1  Russ.  1. 
(o)  2  Sim.  167. 
(p)  2  Russ.  &  Myl.  175. 
(q)  Id.  360. 
(r)  I  Glyn  &  Jam.  213. 
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case,  takes  for  granted  the  whole  question  in  dispute.  1844. 
The  role,  as  I  have  often  had  occasion  to  observe,  cannot 
per  se  decide  what  terms  the  Court  should  impose  upon 
the  plaintiff  as  the  price  of  the  decree  it  gives  him. 
It  decides  in  the  abstract,  that  the  Court,  giving  the 
plaintiff  the  relief  to  which  he  is  entitled,  will  do  so 
only  upon  the  terms  of  his  submitting  to  give  the  de- 
fendant such  corresponding  rights  (if  any)  as  he  alp 
may  be  entitled  to  in  respect  of  the  subject-matter  of 
the  suit; — what  these  rights  are  must  be  determined 
aliunde  by  strict  rules  of  law,  and  not  by  any  arbi- 
trary determination  of  the  Court  The  rule,  in  short, 
merely  raises  the  question  what  those  terms  (if  any) 
should  be.  If,  for  example,  a  plaintiff  seeks  an  ac- 
count against  a  defendant,  the  Court  will  require  the 
plaintiff  to  do  equity  by  submitting  himself  to  account 
in  the  same  matter  in  which  he  asks  an  account; — 
the  reason  of  which  is,  that  the  Court  does  not  take 
accounts  partially,  and  perhaps  ineffectually,  but  requires 
that  the  whole  subject  be,  once  for  all,  settled  between 
the  parties.  It  is  only  (I  may  observe  as  a  general  The  rale  ap- 
rule)  to  the  one  matter  which  is  the  subject  of  a  given  the  one  matter 
suit  that  the  rule  applies,  (mitakerv.tfall{a)\  and  3K*faJt 
not  to  distinct  matters  pending  between  the  same  par-  Pvcn  rait* 
ties.  So,  in  the  case  of  a  bill  for  specific  performance, 
the  Court  will  give  the  purchaser  his  conveyance,  pro- 
vided he  will  fulfil  his  part  of  the  contract  by  paying 
the  purchase-money ;  and,  e  con  verso,  if  the  vendor  were 
plaintiff,  the  Court  will  assist  him,  only  upon  condition 
of  his  doing  equity  by  conveying  to  the  purchaser  the 
subject  of  the  contract  upon  receiving  the  purchase- 
money.  In  this,  as  in  the  former  case,  the  Court  will 
execute  the  matter  which  is  the  subject  of  the  suit 
wholly,  and  not  partially.     So,  if  a  bill  be  filed  by  the 


(a)  1  Glyn  &  Jam.  213. 
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obligor  in  an  usurious  bond,  to  be  relieved  against  it, 
the  Court,  in  a  proper  case,  will  cancel  the  bond,  but 
only  upon  terms  of  the  obligor  refunding  to  the  obligee 
the  money  actually  advanced.  The  reasoning  is  analo- 
gous to  that  in  the  previous  cases.  The  equity  of  the 
obligor  is  to  have  the  entire  transaction  rescinded.  The 
Court  will  do  this,  so  as  to  remit  both  parties  to  their 
ofjg™*1  positions :  it  will  not  relieve  the  obligor  from 
his  liability,  leaving  him  in  possession  of  the  fruits  of 
the  illegal  transaction  he  complains  of.  I  know  of  no 
case  which  cannot  be  explained  upon  this  or  analogous 
reasoning;  and  my  opinion  is,  that  the  Court  can  never 
lawfully  impose  merely  arbitrary  conditions  upon  a 
plaintiff,  only  because  he  stands  in  that  position  upon 
the  record,  but  can  only  require  him  to  give  the  de- 
fendant that  which  by  the  law  of  the  court,  independ- 
ently of  the  mere  position  of  the  party  on  the  record,  is 
the  right  of  the  defendant  in  respect  of  the  subject  of 
the  suit.  A  party,  in  short,  does  not  by  becoming 
plaintiff  in  equity  give  up  any  of  his  rights,  or  submit 
those  rights  to  the  arbitrary  disposition  of  the  Court. 
He  submits  only  to  give  the  defendant  his  rights  in 
respect  of  the  subject-matter  of  the  suit,  on  condition  of 
the  plaintiff  obtaining  his  own.  Cases  may  perhaps  be 
suggested  (some  cases  of  retainer,  for  example)  in  which 
a  question  never  can  arise  except  against  a  plaintiff; 
but,  as  a  general  proposition,  it  may,  I  believe,  be  cor- 
rectly stated,  that  a  plaintiff  will  never,  in  that  charac- 
ter, be  compelled  to  give  a  defendant  anything  but 
what  the  defendant  might,  as  a  plaintiff,  enforce,  pro- 
vided a  cause  of  suit  arose:  Lady  Etibank  v.  Monto- 
Ueu  (a),  Sturgis  v.  Champney$  (6). 


I  have  gone  at  length  into  this  question,  because  the 
(a)  5  Ves.  737.  (*)  5  Myl.  &  Cr.  102. 
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opinion  I  have  expressed — which  I  intimated  during  1844. 
the  argument — was  combated  with  great  earnestness, 
and  waa  said  to  be  opposed  to  the  opinion  of  Lord 
Cotbenham  in  Sturgis  v.  Champney$.  I  do  not  so  under- 
stand Lord  Cottenham  in  that  case,  or  I  should  at  once 
defer  to  his  judgment.  But  I  do  know,  that,  in  one  of 
his  most  elaborate  and  able  judgments, — I  mean  that 
in  Brown  v.  Newatt  (a\  and  with  equal  clearness  in 
Agabeg  v.  HartweU,  in  the  House  of  Lords  (ft), — he 
held,  that  a  party  loses  none  of  his  rights  by  becoming 
plaintiff  in  a  suit  in  equity.  The  Vice-chancellor  of 
England,  and  Lord  Brougham,  on  appeal,  upon  the 
general  ground  that  he  who  would  have  equity  must  do 
equity,  required  the  plaintiff  in  the  latter  cause  to  sub* 
mit  to  an  account  of  certain  monies  he  had  in  his 
hands,  in  which  the  defendants  claimed  an  interest,  as 
the  price  of  a  decree  for  an  account  against  the  defend* 
ants;  there  being  no  necessary  connexion  between  the 
two  accounts.  This  decree,  therefore,  went  to  the 
House  of  Lords  under  every  circumstance  of  disadvan- 
tage. The  House  of  Lords  investigated  the  case  with 
a  view  to  the  question,  whether  the  defendants  were 
entitled  to  have  the  two  accounts  blended ;  and  being 
of  opinion  that  the  defendants  had  no  such  equity,  the 
decree  was  reversed. 

I  am  dear,  therefore,  that  I  am  not  bound  in  this 
case  to  impose  upon  the  Plaintiff  the  terms  required  by 
the  Defendant,  only  because  he  is  Plaintiff,  (for  that 
was  the  argument  at  the  bar).  The  question  is,  what 
are  the  equitable  rights  of  the  parties  independently 
of  their  relative  positions  on  the  record.  Sir  Edward 
Turner '$  case(c),  if  it  be  law,  answers  this  question. 
Now  it  is  true,  that  some  judges  have  thought  the  reso- 


(a)  2  Myl.  &  Cr.  558.  Colvin  v.  HartwelL 

(6)  5  CI.  &  Fin.  484,  nom.        (c)  1  Vera.  7. 
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lutions  in  that  case  questionable ;  but  it  is  equally  true, 
that  they  have  considered  it  as  binding  upon  all  courts 
until  the  House  of  Lords  should  alter  its  own  resolu- 
tions :  Pitt  v.  Hunt  (a),  Jewson  v.  Maulsen  (b) ;  and, 
unless  I  am  altogether  under  a  mistake,  Sir  Edward 
Turner's  case  has  always  been,  and  is  at  this  day,  consi- 
dered law  by  conveyancers,  and  is  acted  upon  accord- 
ingly. And  the  more  strong  has  been  the  dissent  from 
the  resolutions  in  that  case,  the  more  do  the  judges  who 
express  that  dissent  affirm  the  authority  of  the  case  by 
following  it  I  believe  the  understanding  of  the  Profes- 
sion prior  to  the  decision  in  Sturgis  v.  Champneys  to  have 
been,  that  Sir  Edward  Turner's  case  was  in  accordance 
with  the  principles  of  the  Court,  and  I  advert  to  that 
understanding  the  more,  not  only  because  the  Vice-Chan- 
cellor of  England  concurs  in  it,  but  because  I  know  the 
learned  editor  of  Mr.  Roper's  book  on  the  Law  of  Hus- 
band and  Wife  always  lamented  the  decision  in  Sturgis 
v.  Champneys  as  having  in  his  opinion  unsettled  the 
law.  In  some  cases  of  mere  personalty  there  is  no  doubt 
of  the  wife's  equity.  But  prior  to  Sturgis  v.  Champ- 
neys, the  opinion  of  the  Profession  had,  I  believe,  become 
settled,  that  estates  in  land  were  not  subject  to  the 
same  equity,  upon  the  broad  and  important  principle  of 
preserving  a  strict  analogy  between  legal  and  equitable 
estates  in  land.  In  the  case  of  Burden  v.  Dean  (c),  the 
order  was  made  by  consent,  and  Lord  Cottenham  notices 
that  circumstance  in  Sturgis  v.  Champneys. 


I  shall  not,  however,  decide  this  case  without  atten- 
tively reading  Sturgis  v.  Champneys  in  private. 


Vice-Chancellor  : — 
Zrd  August.         At  the  close  of  the  argument  in  this  case,  I  stated 

(a)  1  Vera.  1&         (6)  2  Atk.  417.        (c)  2  Ve».  jun.  607. 
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what  my  understanding  of  the  law  was ;  and  I  reserved  1844. 
to  my  self  the  duty  only  of  examining  the  case  of  Stu rgu 
v.  Champneys,  to  determine  whether  I  could  act  in  this 
case  upon  my  individual  opinion  as  to  the  law,  without 
directly  impugning  the  plain  tenor  of  Lord  Cottenheuri* 
judgment  in  that  case.  My  opinion  is,  that  I  cannot  do 
so,  and  therefore,  in  deference  to  that  judgment*  I  shall 
follow  it,  although,  if  that  case  were  out  of  the  way,  I 
should  probably  have  decided  otherwise.  There  would 
be  no  difficulty  in  distinguishing  the  facts  of  this  case 
from  those  in  Storgis  v.  Champneys  ;  but  the  reasoning 
m  that  case  would  remain,  and  I  cannot  disregard  it. 


Thei 


1st  and  2nd 

LUND  v.  BLANSHAKD.  6tk?s%*9tk, 

li  th,  and  Uth 
November. 
\  bill  was  filed  by  three  persons,  on  behalf  of  them-  Bill  by  some  of 

selves  and  all  other  the  shareholders  and  partners  of  the  en  of  s  joint-' 
YarJuhire  Agricultural  and  Commercial  Banking  Com-  J^3ft£ 
pany,  except  the  shareholders  and  partners  thereinafter  •dves  and  all 

1      J9  r  *  the  other  share. 

holders,  (except 
the  Defendants),  charging  the  directors  of  the  bank  and  others  of  the  Defendants  with 
fraudulent  misapplication  of  the  funds  of  the  bank ;  with  haying  borrowed  from  third  par- 
ties (who  were  also  Defendants)  monies  in  the  name  of  the  bank,  for  private  and  improper 
purposes ;  and  with  having,  by  their  public  officer,  suffered  judgment  to  be  recovered  against 
the  bank,  by  such  third  parties,  for  the  amount  of  such  advances,  in  order  that  the  same 
might  be  recovered  from  the  shareholders  of  the  bank ;  charging  also  the  Defendants  with 
making  use  of  the  proceedings  under  the  judgment  to  enforce  payment  from  the  share- 
holders of  a  call  of  3/.  per  share,  not  warranted  by  the  deed  of  association,  and  praying  that 
the  debta  and  liabilities  of  the  bank  might  be  ascertained,  and  the  assets  applied  in  satisfy- 
ing them,  and  an  injunction  issued  to  restrain  process  by  the  Defendants  (the  third  parties) 
t  the  Plaintiffs  under  the  judgment. 


Held,  on  demurrer,  that  certain. shareholders  of  the  bank  who  had  paid  the  call  of  3/.  per 
share,  and  who  were  thereupon,  by  express  engagement  with  the  bank,  relieved  from  pro- 
ceedings under  the  judgment,  were  necessary  parties  to  the  suit ;  and  that,  inasmuch  as  such 
parties,  not  being  named  as  Defendants,  must  be  regarded  as  Plaintiffs  under  the  general  de- 
scription of  other  shareholders,  the  suit  was  improperly  framed  on  the  ground  of  misjoinder. 

That  where  the  Defendants,  the  third  parties,  had  aided  in  the  misapplication  of  the 
funds  in  the  manner  stated,  they  might  be  properly  made  defendants  to  a  suit  by  the  cestui 
que  trust,  and  that  a  bill  seeking  relief  both  against  inch  third  parties  and  the  directors  of 
the  bank  was  not  multifarious. 
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1844.  named  as  Defendants  thereto.  The  Defendants  were 
W.  Blanshard  and  three  others,  the  surviving  directors 
of  the  Yorkshire  Company ;  G.  H.  Seymour  and  nine 
others,  who  composed  a  committee  of  the  same  company, 
appointed  to  wind  up  its  affairs ;  the  representatives  of 
deceased  directors  of  the  company ;  and  the  directors, 
trustees,  and  manager  of  the  London  and  Westminster 
Bank. 

The  bill  set  forth  a  statement  of  the  origin  and  con* 
stitution  of  the  Yorkshire  Company,  and  the  provisions 
of  the  deed  of  settlement  It  also  stated,  that  after 
having  for  some  time  paid  a  dividend  of  62.  per  cent,  on 
the  capital,  it  was,  by  certain  resolutions  come  to  at  a 
meeting  of  the  shareholders  in  February,  1842,  resolved, 
that  the  capital,  which  was  177,6852.,  held  in  SL  shares, 
by  580  shareholders,  should  be  reduced  by  It  per  share, 
and  35,5372.  carried  to  a  bad  debt  account,  and  a  re- 
duced dividend  of  5L  per  cent,  paid  upon  the  remaining 
capital ;  that  a  general  meeting  of  the  proprietors  was 
announced  for  the  1st  of  June,  1842,  and  soon  after  that 
time,  the  Plaintiffs  received  letters  intimating  that  a  call 
of  12.  per  share  had,  at  such  meeting,  been  directed  to 
be  made,  which  would  become  due  in  August,  and  a 
further  call  of  12.  per  share,  which  would  become  due 
in  September;  and  requesting  payment  of  the  amount 
of  such  calls  on  their  respective  shares  accordingly ;  that 
subsequently,  in  November,  1842,  the  Yorkshire  Bank 
suspended  its  payments. 

The  bill  then  stated  that  a  meeting  of  the  share- 
holders of  the  Yorkshire  Bank  was  announced  for  the 
29th  of  December,  1842,  and  that  it  was  alleged  that 
such  meeting  was  accordingly  held;  and  that  certain 
resolutions  were  passed  for  winding  up  the  business  of 
the  bank,  and  for  an  advance  of  3/.  per  share  for  the 
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purpose  of  enabling  the  directors  to  satisfy  the  liabili-  1844. 
ties  alleged  to  be  then  existing.  That  on  the  31st  of 
December,  1842,  circular  letters  were  addressed  to  the 
Plaintiff?,  respectively  purporting  to  be  written  by  the 
manager  of  the  bank,  calling  for  payment  of  21.  per 
share  immediately,  and  the  remaining  IL  per  share  on 
or  before  the  1st  of  February  following.  That  a 
special  general  meeting  was  called  for  the  17th  of  Jan- 
uary, 1843,  and  was  alleged  to  have  been  held  on  that 
day,  to  confirm  the  resolutions  of  the  29th  of  December, 
1842,  and  to  appoint  proper  persons  as  trustees,  for  the 
purpose  of  winding  up  the  affaire  and  collecting  and 
getting  in  the  assets  of  the  bank;  that  some  disturbance 
took  place  at  such  meeting,  and  no  trustees  were 
appointed,  and  no  proper  or  effectual  steps  taken  to 
wind  up  the  affairs  and  collect  the  assets  of  the  bank. 

The  bill  stated  that  the  Plaintiffs  were  advised,  that 
such  several  calls  were  wholly  illegal,  and  that  the  said 
several  meetings  had  been  fraudulently  and  collusively 
concerted  by  the  directors,  contrary  to  the  provisions  of 
the  deed  of  settlement,  and  solely  for  the  purpose  of 
enabling  the  directors  to  avoid  any  strict  investigation  as 
to  the  real  state  of  the  affairs  of  the  company;  and  there- 
fore the  Plaintiffs  returned  no  answers  to  such  letters,  and 
did  not  attend  the  meetings;  but  they  were  always  will- 
ing, and  had  offered  to  join  and  assist  in  forwarding 
any  just  and  equitable  arrangement  for  ascertaining, 
securing,  and  distributing  the  assets  of  the  company. 

The  bill  then  stated,  that  in  September,  1843,  the 
Plaintiffs  respectively  received  letters  from  the  solicitors 
of  the  London  and  Westminster  Bank,  intimating  that 
that  bank  had  suspended  legal  proceedings  against  the 
Yorkshire  Company,  for  the  recovery  of  the  balance 
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1844.  due  from  the  latter,  in  full  reliance  that  the  share- 
holders would  long  since  have  provided  for  the  payment 
of  the  debt,  and  stating,  that  unless  arrangements  were 
made  for  such  settlement,  the  usual  legal  measures  to 
compel  payment  would  be  resorted  to;  that  in  answer 
to  an  application  by  the  Plaintiffs*  solicitor,  for  explana- 
tion as  to  the  nature  of  the  demand,  the  solicitors  of  the 
London  and  Westminster  Bank  referred  the  Plaintiffs 
to  their  co-partners  at  the  bank  of  York.  That  on  the 
26th  of  September,  1843,  the  Plaintiffs  received  other 
letters  from  the  last-mentioned  solicitors,  stating  that,  in 
consequence  of  their  former  letter,  several  of  the  share- 
holders of  the  Yorkshire  Company  had  contributed  to 
the  part  discharge  of  the  debt  due  to  the  London  and 
Westminster  Bank,  and  that  the  legal  proceedings  had 
been  suspended,  in  the  hope  that  the  Plaintiffs  would 
have  adopted  a  similar  course;  but  if  immediate  ar- 
rangements were  not  made  by  them,  legal  measures 
would  be  adopted,  to  compel  the  arrangement  of  the 
debt  due  to  the  London  and  Westminster  Bank.  That 
shortly  afterwards  each  of  the  Plaintiffs  was  served 
with  the  copy  of  a  writ  of  scire  facias,  at  the  suit  of  the 
Defendants  Joseph  EsdaUe  and  four  others,  (therein 
named  as  Defendants),  the  trustees  of  the  London  and 
Westminster  Bank,  upon  a  judgment,  which  it  was 
alleged  had  been  recovered  against  J.  Wood,  as  one  of 
the  public  officers  of  the  Yorkshire  Bank,  for  the  sum 
of  50,000/.,  alleged  to  have  been  borrowed  by  the 
Yorkshire  Bank  of  the  said  Defendants ;  that  the  copy 
of  the  writ  was  accompanied  by  letters  from  the  solid- 
tors  of  the  London  and  Westminster  Bank,  stating, 
that  in  default  of  appearance  judgment  would  be 
obtained  thereupon  against  the  Plaintiffs  respectively. 
That  the  said  Defendants  the  trustees  and  directors 
of  the  London  and  Westminster  Bank  had  authority  to 
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represent  that  bank;  and  the  other  shareholders  therein 
were  so  numerous  and  fluctuating,  that  it  was  impossi- 
ble to  make  them  parties. 

The  bill  stated,  that  the  judgment  upon  which  the 
writ  was  issued  was  recovered  against  J.  Woody  as  such 
public  officer,  in  an  action  of  debt  for  50,000/.,  at  the  sent 
of  the  said  Defendants  EsdaUe  and  the  other  trustees, 
in  which  J.  Wood  permitted  judgment  to  go  by  default: 
that  the  whole,  or  greater  part,  of  the  alleged  debt,  if 
due  at  all,  was  due,  not  from  the  Yorkshire  Company, 
but  from  the  Defendants  Blanshard  and  the  other 
directors  of  that  company,  or  some  or  one  of  them,  for 
debts  or  engagements  paid  on  their  behalf  by  the  Lour 
don  and    Westminster  Bank,  for  purposes   which    the 
directors  and  trustees  of  the  latter  bank  knew  to  be 
inconsistent  with  the  provisions  of  the  deed  of  settle- 
ment of  the  Yorkshire  Company,  and  to  enable  Blan- 
shard  and  the  others,  and  /.  Wood,  to  keep  up  a  ficti- 
tious appearance  and  deceive  the  proprietors ;  and  that 
Blanshard  and  the  others,  or  their  estates,  were  alone 
liable  for  such  payments  or  advances:  that  the  London 
and  Westminster  Bank  had  also  permitted  Blanshard 
and  the  other  Defendants  to  apply  large  portions  of 
the  assets  of  the   Yorkshire  Company  in  payment  of 
advances  or  liabilities  made  to,  or  personally  incurred 
by  the  Defendants  Blanshard  and  the  others;  that,  if  a 
proper  account  were  taken,  it  would  appear  that  the 
London  and  Westminster  Bank  was  indebted  to  the 
Yorkshire  Company ;  that  the  Defendants  Blanshard  and 
the  others  had  assumed  to  act  as  directors  of  the  York- 
shire Company,  and  had  drawn  out  of  the  London  and 
Westminster  Bank  and  invested  the  monies  of  the  York- 
shire Company  on  securities  of  a  speculative  character, 
before  the  company  was  legally  established,  and  at  the 
same  time  took  upon  themselves  to  issue  bills  and  notes, 
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1844.       professing  to  be  bills  and  notes  of  the  Yorkshire  Com- 

^TJJJJ^'      P^y*  which  were  afterwards  token  up  and  cashed  by 

*•  the  London  and  Westminster  Bank ;  that  Blanshard  and 

'   the  others  had  deposited  with,  and  transferred  to  the 

statement.  £f07Ujon  g^  Westminster  Bank  the  securities  of  the 
Yorkshire  Company,  to  secure  such  bills  and  notes,  and 
many  of  such  securities  had  been  sold  by  the  London  and 
Westminster  Bank;  and  that  by  such  means  the  whole 
or  the  greater  part  of  the  available  capital  of  the  York- 
shire Company  was  lost,  or  misapplied,  before  the  legal 
establishment  and  opening  of  the  business  of  the  com- 
pany: and  that  the  Defendants  Blanshard  and  the 
others,  in  order  to  pay  the  said  dividends  of  6£  per  cent., 
had  borrowed  money  from  time  to  time  from  the  Lon- 
don and  Westminster  Bank. 

The  bill  further  stated,  that,  at  or  about  the  time  of 
the  dissolution  of  the  Yorkshire  Company,  and  when 
the  directors  and  auditors  of  that  company  knew  that 
the  state  of  its  affairs  could  no  longer  be  withheld  from 
the  knowledge  of  the  shareholders,  the  Defendants 
Blanshard  and  the  others  entered  into  a  scheme  with 
the  trustees,  directors,  and  manager  of  the  London  and 
Westminster  Bank,  to  relieve  themselves  from  their 
personal  liability  in  respect  of  the  said  advances,  by  pro- 
curing payment  thereof  by  the  Yorkshire  Company ; 
that,  as  part  of  such  scheme,  and  with  a  view  to  raise 
a  fund  applicable  for  such  purpose,  the  Defendants 
Blanshard  and  the  others  procured  the  said  call  of  31 
per  share  to  be  made ;  that,  in  furtherance  of  the  same 
scheme,  the  said  judgment  against  the  public  officers 
of  the  Yorkshire  Company  was  obtained,  and  it  was 
arranged  that  the  same  should  be  enforced  only  against 
the  proprietors  who  refused  to  pay  the  call;  that  the 
Defendants  the  trustees  of  the  London  and  West- 
minster Bank  caused  the  writs  of  scire  facias  to  be 
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issued  against  all  the  proprietors  of  the  Yorkshire  Com-  1844. 
pony  with  the  exception  of  the  DefendanteBIanihard 
and  the  other  shareholders  of  the  Yorkshire  Company 
thereinafter  named  as  Defendants,  and  such  other  of  the 
proprietors  as  from  fear  of  such  proceedings  had  con- 
sented to  the  payment  of  such  calls,  at  the  same  time 
causing  it  to  be  intimated  to  each  of  the  several  proprie- 
tors against  whom  proceedings  had  been  so  commenced, 
that  as  against  each  of  such  proprietors  all  proceedings 
would  be  stayed  immediately  on  payment  of  the  said 
call  of  3£  per  share  on  his  or  her  respective  shares. 
The  bOl  further  stated,  that  several  of  the  proprietors, 
being  alarmed  at  such  proceedings,  had  consented  to 
pay  such  calls,  and  thereupon  the  proceedings  had  been 
stayed  accordingly,  and  an  express  engagement  had  been 
entered  into  on  the  part  of  the  London  and  Westminster 
Bank,  that  no  further  proceedings  should  be  taken 
against  such  proprietors  upon  the  said  writs  or  other- 
wise, in  respect  of  the  said  debt  alleged  to  be  due  to 
fte  London  and  Westminster  Bank ;  that,  in  pursuance 
of  the  said  scheme,  a  proprietor  named  Tomlmson  had 
been  taken  in  execution,  and  afterwards  discharged  on 
payment  of  the  32.  per  share  on  the  shares  held  by  him, 
and  a  charge  for  interest  on  such  calls,  and  his  costs  of 
the  action;  and  that  in  so  releasing  TomUnson  from 
execution,  the  London  and  Westminster  Bank  had  in 
fact  released  the  Plaintiffs  and  the  other  proprietors. 

The  bill  stated,  that  the  directors  of  the  Yorkshire 
Company  had  committed  divers  other  breaches  of 
trust  and  improper  acts  in  their  management  of  its 
afiairs,  in  respect  of  which  the  Defendants  the  directors, 
and  the  estates  of  the  deceased  directors  therein  named, 
were  liable;  in  particular,  the  appointment  of  a  manager 
without  security,  who  afterwards  became  a  defaulter; 
the  improvident  purchase  of  the  business  of  the  Northern 
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1844.  and  Central  Bank;  the  omission  to  reserve  a  guarantee 
fund  according  to  the  deed  of  settlement;  a  lavish  and 
unnecessary  expenditure  in  building  offioes;  and  refusing 
to  call  a  meeting  to  take  into  consideration  the  afiairs  of, 
and  dissolve  the  company. 

The  bill  also  stated,  that  the  Defendants  the  direct- 
ors took  upon  themselves,  or  pretended  to  appoint  the 
ten  other  Defendants  (therein  named)  a  committee,  to 
get  in  the  outstanding  assets  of  the  Yorkshire  Company, 
and  such  committee  had,  with  the  connivance  of  the 
directors  and  the  London  and  Westminster  Bank,  but 
without  the  authority  of  the  proprietors  of  the  Yorkshire 
Company,  got  in  great  portions  of  the  assets  of  the 
latter  company,  and  had  applied  part  thereof  in  payment 
of  their  own  debts,  and  retained  other  parts  thereof 
in  their  hands. 


The  bill  charged  that  the  London  and  Westminster 
Bank,  its  directors  and  manager,  knew  the  provisions  of 
the  deed  of  settlement  of  the  Yorkshire  Company;  and 
that  the  directors  of  the  latter  company  were  applying 
and  wasting  the  assets  of  the  company,  and  pledging  its 
credit  for  purposes  not  within  the  objects  of  the  com- 
pany ;  and  that  they  knew  also  that  the  advances  made 
to  the  directors  of  the  Yorkshire  Company  were  made 
to  supply  the  deficiency  caused  by  such  misapplication 
of  their  assets;  that  the  directors  and  auditors  of  the 
Yorkshire  Company  had  been  colluding  together,  and 
had  made  delusive  statements  of  the  prosperity  of  the 
company,  and  had  signed  fraudulent  reports  of  its 
affairs;  and  that  they  had  prolonged  the  existence  of 
the  company  after  they  knew  that  one-fourth  of  its 
capital  was  lost,  and  when,  according  to  the  deed,  the 
company  ought  to  have  been  dissolved. 
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The  bill  prayed  that  accounts  might  be  taken  of  the  1844. 
assets  and  property,  and  of  the  debts  and  liabilities  of 
the  Yorkshire  Company, — of  the  dealings  and  transac- 
tions thereof  whilst  the  Defendants  Blanshard  and 
the  others  were  directors;  and  that  such  directors,  and  Prayer. 
the  estates  of  those  who  were  dead,  might  be  charged 
with  all  breaches  of  trust  and  misapplication  of  the 
assets  of  the  company ;  and  that  it  might  be  declared 
that  the  Plaintiffs  and  the  other  shareholders,  except 
Blanshard  and  the  other  Defendants,  were  not  liable 
in  respect-  of  any  payments  or  advances  made  by  the 
London  and  Westminster  Bank  to  the  Defendants  Blan- 
shard  and  the  others,  or  any  of  them,  as  to  which  the 
London  and  Westminster  Bank  had  notice  as  aforesaid 
that  the  same  were  intended  to  be  applied  towards 
supplying  the  deficiency  caused  by  the  Defendants 
Blanshard  and  the  others  haying  withdrawn  and  mis- 
applied the  capital  of  the  Yorkshire  Company,  or  for 
purposes  other  than  the  legitimate  purposes  thereof;  or 
in  respect  of  payments  or  advances  made  by  the  London 
and  Westminster  Bank  in  taking  up  notes  or  bills  with 
notice  that  the  same  had  been  issued  by  Blanshard  and 
die  others  in  the  name  of  the  Yorkshire  Company 
before  its  formation,  and  that  all  such  payments  and 
advances  might  be  disallowed  to  the  London  and  West- 
minster Bank.  And  that  an  account  might  be  taken  of 
the  dealings  and  transactions  which  had  taken  place  at 
any  time  between  the  London  and  Westminster  Bank 
and  the  Defendants  Blanshard  and  the  other  directors 
and  the  Yorkshire  Company ;  and  that  the  London  and 
Westminster  Bank,  and  the  Defendants  Blanshard  and 
the  others,  might  respectively  be  decreed  to  pay  or 
secure,  for  the  benefit  of  the  Plaintiffs  and  the  other 
shareholders  of  the  Yorkshire  Company,  what  should  be 
found  due  to  that  company  on  taking  the  account.    And 

vol.  iv.  c  h.  w. 
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Prayer, 


that  it  might  be  declared  that  the  procuring  the  judg- 
ment for  50,000/.  was,  on  the  part  of  the  Defendants 
Blanshard  and  the  othetB,  and  the  London  and  West- 
minster Bank,  a  fraud  upon  the  Plaintiffs  and  the  other 
shareholders  of  the  company ;  and  that  the  Plaintiflh 
and  the  other  shareholders  (except  the  Defendants  Blan- 
shard and  the  others)  might  be  declared  not  to  be  liable 
to  the  said  debt;  and  that  as  against  them  the  judgment 
might  be  set  aside  and  vacated.  And  that  the  De- 
fendants the  directors  and  trustees  of  the  London  and 
Westminster  Bank  might  be  restrained  by  injunction 
from  prosecuting  any  further  proceedings  under  the 
said  judgment,  or  enforcing  the  same  against  the  Plain- 
tiffs and  the  other  shareholders,  and  from  commencing 
any  other  action  against  the  Yorkshire  Company  in 
respect  of  the  said  debt  of  50,000/,;  and  that  the  De- 
fendants the  directors  and  committee  of  the  Yorkshire 
Company  might  be  restrained  from  intermeddling  with 
the  property  of  the  company;  that  a  receiver  might  be 
appointed;  and  that  the  property  and  assets  of  the  com- 
pany might  be  applied  in  satisfaction  of  its  debts  and 
liabilities  so  far  as  the  same  would  extend. 


The  Defendants  the  directors,  trustees,  and  manager 
of  the  London  and  Westminster  Bank  demurred,  for 
want  of  equity,  multifariousness,  and  want  of  divers 
persons,  "  being  shareholders  and  partners  in  the  York- 
shire Company,"  as  parties,  and  also  on  the  ground  that 
the  bill  was  improperly  framed,  and  not  according  to 
the  course  and  practice  of  the  court  Some  of  the 
other  Defendants  also  demurred  on  like  grounds. 


Argument.         Mr.  Walker,  Mr.  RomiUy,  and  Mr.  Wood,  for  the  de- 
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murrere,  insisted,  first,  that  the  bill  was  multifarious: 
Sahndge  v.  Hyde  (a),  Attorney-General  v.  Cradock  (b), 
Richardson  v.  Larpetet  (<?),  Bowsher  v.  Watkxn*  (d),  Davie* 
t.  Davie*  (e).  Secondly,  that  it  was  improper  in  form, 
as  being  instituted  against  the  members  of  the  London 
and  Westminster  Company,  in  the  place  of  their  publio 
officer :  Steward  v.  Greave$(f).  Thirdly,  that  there  was 
a  misjoinder  of  parties,  inasmuch  as  the  rights,  if  not  the 
interests,  of  many  of  the  shareholders  must  be  different 
and  opposed  to  those  of  these  individual  Plaintiffs;  but 
yet  the  other  shareholders,  coming  under  that  general 
description,  were  in  effect  Plaintiffs:  and,  fourthly,  that 
the  other  shareholders,  or  some  of  them,  who  stood  in 
different  circumstances,  ought  to  be  defendants  to  the 
rait 


1844. 


JkrpwKMtu* 


Mr.  Kenyan  Parker  and  Mr.  Hetherington,  for  the 
biQ,  cited  Hichens  v.  Congreve  (g). 


The  Vice-chancellor,  after  observing  that  he  did  not 
yield  either  to  the  objection  of  multifariousness,  or 
to  that  founded  on  the  suit  being  instituted  against 
the  directors  and  others  of  the  London  and  Westmin- 
ster Bank,  instead  of  suing  that  company  by  their 
public  registered  officer,  although  he  did  not  express 
any  opinion  on  those  points : — 

My  difficulty  is  with  regard  to  the  persons  who  have 
paid  the  calls  the  propriety  of  which  is  impugned.    Sup- 


Judgment. 


(a)  5Madd.  138;  S.  C,  Jac. 
151. 
(ft)  3  Myl.  &  Cr.  85. 
(c)  2Y.&C.C.C.507. 


(rf)  1  R.  &  Myl.  277. 
(e)  2  Keen,  534. 
(/)10Mee.  &W.  711. 
(jr)  4  Rum.  562. 
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Judgment, 


pose  the  allegations  in  the  bill  to  amount  to  this,  that 
there  had  been  a  definite  agreement  between  the  London 
and  Westminster  Bank,  and  certain  of  the  shareholders 
of  the  Yorkshire  Bank,  that,  if  they  would  pay  up  the  3/. 
per  share,  theLondon  and  JVestminsterliaak  would  wholly 
discharge  them,  or,  which  is  the  same  thing  for  this 
purpose,  partially  discharge  them, — discharge  their  per- 
sons, but  retain  the  right  against  so  much  property  as 
they  had  in  the  Yorkshire  Bank,  or  retain  their  right 
against  all  their  assets  generally, —it  is  immaterial  to 
what  extent  the  discharge  is  supposed  to  go: — if  that 
were  the  actual  state  of  circumstances  alleged  in  the 
pleadings,  I  cannot  doubt  that  the  discharged  share- 
holders would  be  necessary  parties  to  the  suit.  For  I 
must  assume  on  this  record  that  they  were  severally,  as 
well  as  jointly,  liable  for  the  payment  of  the  partnership 
debt ;  and  the  supposed  contract  would,  therefore,  be 
beneficial  to  those  parties.  The  persons  whose  names 
appear  as  Plaintiffs  in  this  bill  have  no  right  to  deprive 
another  shareholder  of  any  benefit  to  which  he  may  be 
entitled  by  special  contract  They  may  have  a  right  to 
file  a  bill  on  behalf  of  themselves  and  all  the  other 
shareholders,  to  wind  up  the  affairs  of  the  concern  on 
the  footing  of  the  partnership  deed ;  but  if  certain  of 
the  shareholders  have  made  contracts  with  the  London 
and  Westminster  Bank  for  their  own  special  benefit,  those 
contracts  (not  being  inconsistent  with  the  partnership 
contract)  must  be  taken  into  account.  At  all  events, 
the  shareholders  who  have  made  those  contracts  ought 
to  be  parties  to  the  suit,  that  it  may  be  seen  whether 
the  contracts  can  or  cannot  be  insisted  upon.  To  get 
over  this  objection,  it  was  said  that  all  the  shareholders 
except  the  Defendants  were  Plaintiffs ;  and  that  is  per- 
haps true.  As  the  suit  is  now  framed,  those  very  share- 
holders who  have  paid  the  3i  per  share,  and  have,  as 
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I  suppose  the  allegations  in  the  bill  to  stand,  had  1844. 
the  benefit  of  the  discharge,  are  included  under  the 
general  description  of  Plaintiffs,  and  in  that  character 
are  seeking  to  restrain  the  execution  of  this  judgment 
against  the  joint  proprietors  of  the  bank,  although  they  na*mem'' 
have,  in  point  of  fact,  entered  into  an  engagement  with 
the  London  and  Westminster  Bank  for  the  compromise 
of  their  liability  in  respect  of  this  judgment,  in  a  man- 
ner which  would  appear  to  be  beneficial  for  themselves, 
as  relieving  them  from  a  very  large  demand  That  in- 
volves the  case  in  a  defect  of  form,  different  from,  but 
not  less  fatal  to  the  record  than  a  defect  of  parties.  If 
there  be  a  special  contract  alleged  in  the  bill,  the  effect 
of  which  is  to  discharge  certain  shareholders  from  lia- 
bility in  respect  of  the  50,000£  by  the  payment  of  the 
ZL  per  share,  it  appears  to  me  they  ought  to  be  parties; 
first,  in  respect  of  the  interest  of  the  London  and  West- 
minster Bank;  and,  secondly,  and  clearly,  in  respect  of 
their  own  interest ;  but  they  should  not  be  Plaintiffs  in 
a  suit  like  the  present.  It  is  obvious  that  the  interests 
of  the  shareholders  who  have  entered  into  the  supposed 
arrangement  may  be  materially  affected  by  the  result  of 
a  suit  of  this  nature,  as  may  the  interests  also  of  the 
London  and  Westminster  Bank. 

Now,  what  are  the  allegations  in  the  bill?  The  bill 
alleges  that  a  scheme  was  entered  into  between  the 
London  and  Westminster  Bank  on  the  one  side  and  the 
Yorkshire  Company  on  the  other,  and  that  whatever 
was  afterwards  done  by  those  parties  was  done  in  pur- 
suance of  that  scheme ;  and  the  bill  alleges,  in  particular, 
that  the  action  was  brought  against  all  the  shareholders 
except  certain  persons  named  or  described:  those  named 
I  need  not  mention;  those  described  are  those  who  have 
submitted  to  pay  the  32.  call.  This,  the  Plaintiffs  insist, 
i  a  call  not  within  the  terms  of  the  partnership  deed, 
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1844.  but  superadded  by  a  general  resolution.  It  may  be 
doubtful  whether  the  company  could,  by  a  general  reso- 
lution, bind  every  shareholder  to  pay  the  additional  call. 
I  do  not  give  any  opinion  on  that  point.  I  only  observe, 
Judffmeni.  ^  .fc  wu  admitted  by  the  Plaintiffs'  counsel  to  be  an 
extraordinary  step,  which  there  was  great  reason  to  ap- 
prehend could  not  be  enforced  under  the  provisions  of 
the  deed  of  association.  Having,  however,  brought  the 
action,  the  London  and  Westminster  Bank  intimate  to  the 
shareholders  that  they  would  not  proceed  against  them 
if  they  paid  the  3/.  per  share.  The  bill  then  alleges 
that  certain  shareholders  did,  accordingly,  from  fear, 
consent  to  pay  the  calls;  that  thereupon  the  proceed- 
ings were  discontinued  aa  against  them;  and  that  an 
express  engagement  has  been  entered  into  on  the  part 
of  the  London  and  Westminster  bank,  that  no  further 
proceedings  shall  be  taken  against  any  such  shareholders, 
in  respect  of  this  matter,  or  otherwise  in  respect  of  the 
debt  due  from  the  Yorkshire  Company  to  the  London 
and  Westminster  Bank.  Taking  it  to  be  true  that  the 
scheme  alleged  upon  the  bill  was  originally  entered 
into  between  the  two  banks,  still,  if  an  intimation  is 
made  to  a  shareholder,  that,  upon  his  paying  3£  per  share, 
no  further  proceedings  shall  be  taken  against  him,  the 
Plaintiffe  cannot  now  contend  that  that  was  not  an  en- 
gagement to  the  benefit  of  which  the  parties  who  made 
that  payment  were  entitled.  I  must  therefore  treat  the 
case  upon  demurrer  as  if  the  bill  had  alleged  the  ex- 
istence of  a  positive  engagement  discharging  those  share- 
holders. 

I  am  sorry  to  come  to  a  conclusion  which  obliges  me 
to  dispose  of  the  case  on  a  point  of  form,  where  so  much 
remaineT  behind.  But,  aa  this  record  stands,  the  record 
is  defective  either  on  the  ground  of  misjoinder  or  want 
of  parties. 
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I  allow  the  demurrer,  but  the  Plaintiffs  must  have        1844. 
leave  to  amend. 


It  was  then  contended  on  the  part  of  the  Plaintiffs,  If  the  canaea  of 
that  the  demurrer  was  allowed  on  a  ground  not  assigned  signed  include 
upon  the  record,  and  therefore  that  it  must  be  taken  as  SjS^i 
a  demurrer  ore  tenus,  and  no  costs  given.  wUch  *•  «•- 

numf  if  al- 
lowed, io  that 


the  demurrer  allowed  U  not  a  demurrer  ore  tenia,  the  eoeta  will  be  given,  although  1 
demurrer  doea  not  apedfically  point  ont  the  objection  upon  which  it  anooeeda    $embU. 

The  Vice-Chancellor  said,  that,  as  a  demurrer  for  Judgment. 
want  of  parties,  it  would  be  good,  although  the  absent 
parties  were  not  specifically  named,  {Pyle  v.  Price  (a), 
Attorney-General  v.  Corporation  of  Pook.(b) ),  notwith- 
standing the  passage  in  Lord  Redesdalfs  Treatise  (c). 
The  rale  of  the  court  had  settled,  as  a  point  of  practice, 
that,  where  a  demurrer  ore  tenus  for  want  of  parties  was 
•flowed,  the  demurring  party  did  not  have  costs.  It 
would  have  been  thought  to  follow  as  a  matter  of  course, 
that,  where  die  objection  for  want  of  parties  was  not 
taken  by  the  answer,  the  objection  being  taken,  and 
succeeding  at  the  hearing,  the  same  rule  would  apply; 
but  in  Furze  v.  Sharwood  (d),  Lord  Cottenham  was  of 
a  different  opinion  where  the  defect  appeared  on  the 
face  of  the  bill.  There  was,  therefore,  no  uniformity  of 
practice.  He  had  endeavoured  to  ascertain  what  the 
practice  of  the  other  branches  of  the  court  was  upon 
tins  question,  and  he  found  that  it  was  considered  a 
matter  of  discretion  with  the  Court  how  it  should  deal 
with  the  question  of  costs  upon  demurrer  for  want  of 
parties,  where  the  objection  was  not  specifically  pointed 
out;  and  he  should  have  thought  that  a  demurrer  in 

(a)  6  Ves.  781.  (e)  Page  147,  ed.  3;  p.  180,  ed. 4. 

(b)  4  Myl.  &  Cr.  82.  (rf)  5  Myl.  &  Cr.  06. 
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1844.  this  form,  not  pointing  the  attention  of  the  Plaintiffs  to 
that  defect  on  which  the  Defendants  succeeded,  was  not 
a  case  for  costs.  That,  however,  would  be  conflicting 
in  substance  with  Lord  Cottenhams  opinion,  unless  this 

ua^meni'  could  be  regarded  as  a  demurrer  ore  tenus,  which  he 
was  clear  it  was  not.  The  costs  must  be  given  in  the 
usual  way. 


Amended  Bill.  The  Plaintiffs  amended  their  bill,  and  added  as 
Defendants,  Caleb  Angus,  the  said  Tomlinson,  and  three 
other  shareholders. 

The  amended  bill  alleged,  in  addition  to  the  state- 
ment contained  in  the  original  bill,  that  the  Defendants 
Blanshard  and  the  other  directors  of  the  Yorkshire 
Company,  to  secure  to  the  London  and  Westminster 
Bank  the  amount  of  the  said  bills  and  notes  which  they 
had  so  cashed,  had  deposited  with  them  the  securities 
upon  which  the  subscribed  capital  of  the  Yorkshire 
Company  had  been  invested,  and  that  many  of  such 
securities  were  still  in  the  hands  of  the  London  and 
Westminster  Bank,  and  that  bank  threatened  and  in- 
tended to  dispose  of  the  same,  and  apply  the  produce  in 
liquidation  of  the  alleged  debt ;  that  the  Plaintiffs  had 
discovered  that  the  Defendant  Caleb  Angus,  and  three 
of  the  other  new  Defendants,  had,  in  consequence  of 
their  alarm  at  the  said  proceedings,  joined  in  the  plan 
which  had  been  so  entered  into  with  the  London  and 
Westminster  Bank,  and,  in  fraud  of  the  other  share- 
holders of  the  Yorkshire  Company,  had  consented  to 
pay  such  calls,  and  immediately  upon  such  consent 
being  given  as  aforesaid,  proceedings  were  accordingly 
stayed;  that  the  Plaintiffs  were  unable  to  set  forth  the 
circumstances  under  which  TomUnson  was  discharged 
from  the  said  arrest,  and  if  the  Defendants  would  set 
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forth  the  same,  the  Plaintiffs  were  advised  it  would  1844. 
materially  assist  them  in  making  a  valid  defence  to  the 
action;  that  the  London  and  Westminster  Bank  threat- 
ened to  take  the  whole  of  the  goods  and  property  of  the 
Yorkshire  Company  in  execution  under  the  judgment; 
that  the  London  and  Westminster  Bank,  and  the  other 
Defendants,  alleged  that  there  was  a  very  large  body, 
oonmflting  of  others  of  the  shareholders  and  proprietors 
of  the  Yorkshire  Company,  who  had  consented  to  pay 
the  said  calls  of  31  per  share,  and  with  whom  a  like 
arrangement  had  been  made  that  all  further  proceed- 
ings should  be  stayed;  but  the  Defendants  refused  to 
set  forth,  and  the  Plaintiffs  were  unable  to  discover,  the 
names  of  such  shareholders  or  proprietors,  or  any  of 
them;  and  that  the  Defendants  Hale  m&Bkmshard  were 
the  registered  public  officers  of  the  Yorkshire  Company, 
and  they  refused  to  join  with  the  Plaintiffs  in  the  pro- 
secution of  the  suit,  or  otherwise  to  act  in  the  collection 
or  application  of  the  assets  of  the  Yorkshire  Company 
in  payment  of  the  debts  and  liabilities  thereof. 

The  amended  bill  charged,  that,  if  (as  was  alleged) 
there  was  a  large  body  of  shareholders  of  the  Yorkshire 
Company  who  had  paid  such  calls,  the  interests  of  all  such 
shareholders  were  fully  represented  by  Caleb  Angus  and 
the  other  new  Defendants,  and  it  would  be  impossible, 
if  all  such  shareholders  were  made  parties,  to  prosecute 
the  suit  to  a  hearing,  and  that  the  ends  of  justice  would 
be  thereby  defeated. 

The  amended  bill  prayed  the  same  relief  as  was  prayed 
by  the  original  bill,  with  the  variation,  that,  instead  of 
asking  an  account  of  the  dealings  and  transactions  of  the 
Yorkshire  Company,  it  prayed  an  account  of  the  dealings 
and  transactions  of  Blanshard  and  the  other  directors, 
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for,  or  on  behalf  of,  or  with  respect  to,  or  in  the  name 
of  the  Company,  while  they  were  such  directors. 

The  directors  and  manager  of  the  London  and  West- 
minster Bank,  and  the  directors  and  committee  of  the 
Yorkshire  Company,  again  demurred  for  want  of  equity, 
multifariousness,  want  of  parties,  and  misjoinder. 


November  6th.       Mr.  Walker,  Mr.  Romilty,  Mr.  Wood,  and  Mr.  Faber, 
Argument,     for  the  demurring  Defendants. 

Mr.  Kenyan  Parker  and  Mr.  Hetherington,  for  the  bill. 


In  addition  to  the  cases  cited  on  the  argument  of  the 
demurrers  to  the  original  bill,  the  following  cases  were 
cited: — Campbell  v.  Mackay  (a),  Pearse  v.  Hewitt  (J), 
Gedge  v.  7Va?ff(c),  Cresy  v.  Beavan  (rf),  Taylor  v.  Sal- 
nion  (e),  Preston  v.  Grand  Collier  Dock  Company  (/). 


Vice-Chancellor  : — 

Judgment.  I  yesterday  stated  my  opinion  to  be,  that,  according 
to  the  allegations  in  the  bill  in  this  cause,  the  Plaintiffs, 
upon  a  record  properly  framed,  must  be  entitled  to  some 
relief  against  the  directors  of  the  Yorkshire  Banking 
Company.  This  appears  to  me  so  clear  as  to  require  no 
explanation*  I  am  equally  clear,  that,  upon  a  record 
properly  framed,  the  Plaintiffs  must  be  entitled  to  some 
relief  against  the  London  and  Westminster  Banking  Com- 


fa)  1  Myl.  &  Cr.  603. 

(b)  7  Sim.  471. 

(c)  I  Russ.  &  Myl.  281,  n. 

(d)  Vice-  Chancellor  of  Eng- 


land, 24  November,  1842. 

(e)  4Myl.&Cr.l34. 

(/)11   Sim.  327;    S.  C,  2 
Railw.  Cases,  335. 
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pany.     According  to  the  allegations  in  the  bill,  the        1844. 
directors  of  the  Yorkshire  Company,  being  personally 
indebted  to  the  London  and  Westminster  Bank  on  their 
several  private  accounts,  have  fraudulently  applied  the 
assets  of  the  Yorkshire  Company,  in  the  hands  of  the  /l" 

London  and  Westminster  Company,  in  payment  of  such 
private  debts  owing  from  the  directors  individually  to 
the  London  and  Westminster  Company ;  they  have  also 
deposited  with  the  London  and  Westminster  Bank  the 
deeds  and  documents  relating  to  the  securities  on  which 
the  subscribed  capital  of  the  Yorkshire  Company  had 
been  laid  out,  and  have  actually  made  a  transfer  of  such 
securities  tor  the  London  and  Westminster  Bank,  for  the 
purpose  of  securing  to  that  bank  the  amount  of  certain 
hills  and  notes  unlawfully  issued  by  the  Yorkshire  Com- 
pany upon  their  own  individual  risk,  but  professing  to 
be  lulls  and  notes  of  the  Yorkshire  Company ;  and  the 
London  and  Westminster  Bank,  with  full  knowledge  of 
the  facts  of  the  case,  and  therefore  of  the  fraud  com- 
mitted by  the  directors  of  the  Yorkshire  Company,  have 
accepted  payment  of  the  private  debts  of  the  directors 
to  themselves  out  of  the  assets  of  the  company  in  their 
hands,  and  have  sold  some  of  the  securities,  and  retained 
the  produce  in  their  hands;  and  others  of  such  securities 
BtQl  remain  in  the  hands  of  the  London  and  Westminster 
Company,  who  intend  to  dispose  of  the  same  and  apply 
the  produce  in  liquidation  of  their  alleged  debt;  and, 
according  to  the  allegation  in  the  bill,  the  whole  or  the 
greater  part  of  the  50, 000£  for  which  the  judgment  has 
been  recovered  is  for  that  private  debt,  and  the  residue 
(if  any)  for  advances  or  payments  for  which  the  York- 
shire Company  is  not  liable  to  the  London  and  West- 
minster Bank.    These  allegations,  without  going  further, 
are  sufficient,  if  proved,  to  entitle  the  Plaintiffs  to  some 
relief  against  the  London  and  Westminster  Bank. 
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Bat  it  is  said  that  the  bill  is  multifarious,  and  that,  as 
against  the  London  and  Westminster  Bank,  it  should  be 
BLAN»Ami».*  oonfined  *o  these   transactions,   and    that  that  bank 
Sudani.      Bhonld  not  "*  Evolved  in  a  suit  for  the  general  admi- 
nistration of  the  assets  of  the  Yorkshire  Company. 

DiflRmmt  fonu      It  is  difficult  to  lay  down  any  general  rule  as  to  the 

*"**  q™1LJULt   fpMne  of  a  8uit  by  a  oestui  <lue  trust,  in  respect  of 
SrSw«rP6°t  daimB  agwnst  strangers,  as  debtors,   or  liable  to  the 
S^£*«i       trust,  by  reason  of  the  misconduct  of  the  trustees,  or 
SSbSK^oJ1      P81^8  to  whom  the  stranger  is  primarily  liable.    There 
li«bl«  to  the       •»  apparently  three  forms  of  suit  applicable  to  such 
oases,  according  to  circumstances.    First,  die  cestui  que 
trust  may  not  be  entitled,  or,  at  least,  not  able  usefully 
to  do  more  than  compel  his  trustees  to  allow  him  to  sue 
the  third  party  at  law,  as  in  the  case  of  a  claim  for  unli- 
quidated damages,  and  no  collusion  between  the  debtor 
•nd  the  trustee.     Secondly,  the  relief  against  the  third 
party  may  be  such  as  a  Court  of  equity  will  admini- 
ster, and  the  cestui  que  trust  may  be  entitled  to  sue  the 
trustees  and  the  third  party  jointly,  but  be  bound  to 
oonfine  his  suit  to  that  specific  matter  in  respect  of 
which  alone  the  third  party  is  liable,  and  not  at  liberty 
to  make  it  part  of  a  suit  for  the  general  administration 
of  the  trust,  as  in  Sohidge  y.  Hyde  (a)  and  Pearse  v. 
Ifewitt  (A).     Thirdly,  there  are  cases  in  which  the  third 
party,  against  whom  a  limited  demand  is  made,  may  pro- 
perly be  made  a  party  to  a  suit  for  the  general  admini- 
stration of  a  trust,  with  which,  except  in  respect  of  that 
limited  demand,  he  has  no  concern :  Attorney-General  v. 
Cradoek  (e).     It  cannot  in  my  opinion  admit  of  a  doubt, 
that  the  London  and  Westminster  Bank  might  properly 

Saw.    *'„  Per  Lord  £««». 

W  3  Myl.  &  Cr.  85.      See 
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be  made  parties  to  a  suit  in  the  second  of  these  forms.  1844. 
Whether  they  are  within  the  cases  of  the  third  class,  is  a 
question  of  more  difficulty.  Upon  this  point  my  opinion 
is,  that  the  London  and  Westminster  Bank  cannot  object 
to  the  suit  for  multifariousness;  but  I  shall  avoid  going  '""P"*"'* 
farther  into  this  question  than  the  exigency  of  the  par- 
ticular case  requires. 

The  cestui  que  trust  primd  facie  has  a  right  so  to  Ca*«  in  which 

frame  his  suit,  as  that  a  decree  to  be  made  in  it  will  the  trJteJmd 

give  him  the  complete  relief  to  which,  upon  the  circum-  J^Jn*^ 

stances  of  the  case,  he  may  be  entitled:  this  may  not  in  be  iodiyuible; 

all  cases  enable  him  to  make  a  party  to  his  suit  a  ttnnger  it  a 

stranger,  against  whom  he  may  have  cause  of  suit  in  SJSf^J^tae 

respect  of  the  trust,  although  he  may  not  be  able  to  to  the  rait  of 

fty*  ccrt^i  QUO 

obtain  complete  relief  in  his  absence;  as  in  Sahridge  v.  trast. 
Byde,  where  the  transactions  complained  of  were,  at  the 
utmost,  voidable  transactions,  and  such  as  an  innocent 
party  might  well  have  become  concerned  in  by  dealing 
with  one  who  was  a  trustee.  But,  if  a  trustee  fraudu- 
lently alienates  trust  property,  so  that  the  alienation  be 
ipso  facto  void  by  reason  of  the  fraud,  and  a  third  party 
is  implicated  in  that  fraudulent  and  void  transaction, 
thereby  acquiring  for  his  own  benefit  the  possession  of 
the  trust  property,  under  circumstances  which  can  give 
neither  right  nor  title  to  it,  my  opinion  is,  that  a  party 
so  circumstanced  cannot  require  that  the  cestui  que 
trust,  who  is  defrauded,  shall  treat  the  liability  of  the 
stranger  as  distinct  from  that  of  the  trustee.  The  fraud 
by  the  supposition  is  one  and  indivisible :  in  equity  the 
transaction  is  null  and  void,  and  the  party  claiming  the 
benefit  of  it  is  in  equity  a  mere  claimant  That  is  the 
principle  applied  in  Attorney-General  v.  Cradock.  I 
think  the  allegations  in  this  bill  bring  the  London  and 
Westminster  Company  within  the  scope  of  that  prin- 
ciple. 
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Judgment. 
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The  only  questions  which  remain  are,  whether  the 
bill  is  defective  for  want  of  parties,  or  whether  it  is 
liable  to  the  objection  on  the  ground  of  misjoinder: 
with  reference  to  these  points,  the  first  inquiry  is, 
whether  shareholders  who  paid  the  3£  calls,  and  procured 
a  release,  could  have  sustained  a  suit  founded  upon  the 
allegations  made  in  this  bill,  without  more*  I  think 
they  could  not:  they  had  purchased  of  the  London  and 
Westminster  Company  a  general  release  at  a  certain 
price,  and  that  release,  being  unimpeached,  and  no  sug- 
gestion made  respecting  it,  would,  in  my  opinion,  have 
been  an  answer  to  a  bill  of  this  kind  instituted  by  them 
alone.  Those  shareholders,  who,  from  fear  of  further 
proceedings,  immediately,  without  obtaining  any  release, 
paid  the  3/.  calls,  may,  however,  file  such  a  bill :  they 
are  clearly  entitled  to  complain  of  a  judgment  to  which, 
without  a  release,  they  or  their  effects  may  still  be  liable. 


It  is  no  objection  to  such  a  suit,  to  say  that  the  3L  can- 
not be  recovered  back:  that  is  not  the  object  of  the  suit : 
the  object  is,  to  be  relieved  against  a  fraudulent  judg- 
ment which  still  hangs  over  them.  The  only  question, 
then,  is,  whether  I  ought  to  understand  this  bill  as  alleg- 
ing that  there  are  any  shareholders  known  to  the  Plain- 
tiffs who  have  paid  the  32.,  and  obtained  their  release. 
[His  Honor  read  the  statement,  ante,  p.  25.]  Taking 
the  statements  most  strongly  against  the  pleader,  it 
appears  to  me  that  I  cannot  consider  the  bill  as  admitting 
that  fact  merely  on  the  ground  that  the  Plaintiffs  have 
put  into  the  Defendants9  mouth  a  vague  allegation  to  that 
effect,  and  have  not  charged  that  it  is  untrue. 

The  demurrers  must  be  overruled. 


Order.  Victoria,  by&c,  to  W.  Blanthard,  &c,  greeting.  Whereas,  foras- 

much as  our  Court  of  Chancery  was,  on  &c,  informed  by  &c,  of 
counsel  for  the  complainants  in  a  cause  wherein  Lund,  &c,  on  behalf 
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of  themselves  and  all  other  the  shareholders  and  partners  of  a  certain  1844. 
company  called  "  The  Yorkshire  Agricultural  and  Commercial  Bank- 
ing Company,"  except  such  of  the  shareholders  and  partners  as  were 
thereinafter  named  as  Defendants  thereto, were  complainants ;  that  the 
said  complainants  exhibited  their  bill  of  complaint  into  our  said 
court,  against  the  said  W.  Blanshard,  &c. ;  and  that  you  the  said  Order. 

Defendants  put  in  your  demurrers  thereto,  which  demurrers,  after 
arguing,  had  been  overruled;  and  yet  in  the  meantime,  you  un- 
justly, as  it  ia  alleged,  prosecute  the  said  complainants  at  law  for  the 
matters  in  the  bill  complained  of,  It  was  thereupon  ordered,  that 
an  injunction  be  awarded  for  stay  of  your,  the  said  Defendants',  pro- 
ceedings at  law,  for  and  touching  any  matter  there  in  question,  un- 
ci yon  die  said  Defendants  should  fully  answer  &c  We,  therefore, 
in  consideration  of  the  premises,  do  hereby  strictly  enjoin  and  restrain 
yon,  the  said  W,  Blanshardt  &c,  under  the  penalty  of  200/^to  be  levied 
upon  your  and  every  of  your  lands,  goods,  and  chattels,  to  our  use, 
from  proceeding  at  law  for  and  touching  any  matters  there  in  question 
until  you  the  said  Defendants  shall  fully  answer  the  complainants' 
bu%  and  our  amid  Court  make  other  order  to  the  contrary.  But, 
nevertheless,  you  the  said  Defendants  are  in  the  meantime  at  liberty 
to  call  for  a  plea,  and  proceed  to  trial  thereon,  and  for  want  of  a 
plea  to  enter  up  judgment ;  but  execution  ia  hereby  stayed.  Witness 
arc. 


Mr.  Wood,  for  the  Defendants  the  London  and  West-       Motion. 

minster  Bank,  moved  to  dissolve  the  injunction,  on  the  Formoftke 

ground,  that,  in  restraining  proceedings  touching  any  22EIJ|£ 

matter  in  question  in  the  bill,  it  was  too  extensive,  and  atraining  pro- 

•  ceedings  at  law 

therefore  irregular.     The  transactions  mentioned  in  the  touching  the 

bill  were  numerous,  and  embraced  various  matters,  and  ^estkm  in  the 
the  Defendants  would  be  unable  to  proceed  safely  with 
respect  to  such  matters  against  any  of  the  parties  liable 
thereupon,  however  remotely  they  might  be  connected 
with,  or  interested  in  the  subject  of  the  suit.  He  men- 
tioned Eden  on  Injunctions,  Appendix,  p.  370;  2  Smith's 
Practice,  pp.  656,  658,  ecL  3. 

Mr.  Kenyan  Parker  and  Mr.  Hetherington,  for  the 
Plaintiffs,  submitted,  that  the  form  of  injunction  used, 
though  not  the  only  form,  was  at  least  equally  common 
with  the  other,  and  that  no  reasonable  construction 
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1844.        would  extend  its  meaning'  beyond  those  proceedings 
against  the  Plaintiffs  which  the  bill  sought  to  restrain. 


Judgment.  The  Vice-Chancellor  said,  there  was  no  doubt  as  to 
the  construction  the  terms  of  the  injunction  would  receive 
upon  any  application  to  this  court  on  the  suggestion  of 
a  breach  of  the  injunction:  still,  however,  the  words 
were  large  enough  to  express  more  than  was  intended ; 
and  he  directed  that  the  order  should  be  varied,  so  as  to 
limit  the  restraint  to  the  case  of  proceedings  "  as  against 
the  said  complainants." 


29ihMmf.  BENSON    v.    HADFIELD. 

let,  3rd,  8f 
2Ut  June. 

A  demurrer  for   JL  HIS  case  was  argued  at  the  Rolls,  in  Michaelmas 

multifarious- 

nest  allowed,  Term,  1842,  upon  the  demurrer  of  the  Defendant  Wood 
an^d^bffl.  to  the  original  bifl.  The  facts,  together  with  the  argu- 
^fflSedTr  the  men*  an^  judgment,  are  reported  by  Mr.  Beavan,  in  the 
addition  of  5th  volume  of  his  Reports,  p.  546 ;  the  demurrer  was 
which  preciud-  allowed,  but  leave  was  given  to  amend  the  bill,  which 
mSST    was  accordingly  done.        . 

outness  to  the 

amended  bill.  The  Defendant  answered,  and  took  the  objection  of  multifariousness  by  hit 
answer.  The  Plaintiff  did  not  prove  the  additional  facts  stated.  The  Court,  at  the  hearing, 
refused  either  to  allow  or  reserve  to  a  future  stage  of  the  cause  the  objection  of  multifarious- 
ness as  a  defence,  the  same  not  having  been  taken  in  limine  to  the  amended  bill ;  but  de- 
cided, that  regard  should  be  had  to  the  objection  in  disposing  of  the  costs. 

There  is,  on  principle,  no  objection  to  a  plea  on  the  ground  of  multifariousness    eembte. 

A  retired  partner  averred  by  his  answer  to  a  bill  for  an  account  against  the  partnership, 
that  the  Plaintiff  had  adopted  his  successors  in  the  partnership  as  his  (the  Plaintiff's)  ex- 
clusive debtors ;  but  stated  no  facts  in  proof  of  such  adoption.  The  accounts  were  directed 
against  him,  as  well  as  the  other  partners,  without  prejudice  to  the  question  of  whether  the 
retired  partner  was  or  was  not  discharged  from  the  debt  by  the  acts  of  the  Plaintiff. 

The  deed  of  association  of  a  joint-stock  company  provided  that  the  business  of  the  com- 
pany should  be  transacted  by  six  directors;  four  directors  conducted  such  business  for  a 
considerable  time,  and  had  various  dealings  with  a  third  party,  as  agent  of  the  company:— 
Held,  that  it  was  not  competent  to  such  third  party  to  object,  in  a  suit  against  him,  that  the 
four  directors  did  not  sufficiently  represent  the  company. 
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The  original  bill  had  sought  accounts  of  the  dealings 
and  transactions  of  the  Bahia  Steam  Navigation  Com- 
pany (represented  by  the  Plaintiffs)  with  their  agents 
Armando,  Hadfield,  $*  Wood,  and  Armando,  Hadfield, 
tf  Co.,  from  November,  1838,  when  the  agency  was 
accepted  by  Armando,  Hadfield,  $*  Wood,  until  Octo- 
ber, 1841,  when  the  company  appointed  other  agents. 
Wood  had  retired  from  the  firm  in  April,  1840 ;  and 
the  amended  bill  alleged,  that  no  notice  of  that  re- 
tirement was  given  to  the  company;  that  the  accounts 
were  not  made  up,  nor  the  balance  struck,  to  the  time 
of  that  retirement,  but  the  accounts  were  continued  by 
the  company  with  their  said  agents  as  a  running 
account,  in  ignorance  that  Wood  had  ceased  to  be  a 
partner;  that  Armando,  (one  of  the  firm),  on  behalf  of 
the  firm,  (including  Wood),  and  by  the  authority  of  Wood, 
as  well  as  of  the  other  members  of  the  firm,  rendered 
the  company  an  account  current  up  to  May,  1841,  mak- 
ing therein  no  distinction  between  the  period  before  or 
after  the  retirement  of  Wood;  and  that  Wood  was  respon- 
sible for  the  acts,  receipts,  and  payments  of  Armando, 
Hadfidd,  Sf  Co.  during  the  agency,  without  distinction  of 
lime.  The  bill  charged,  that  Wood  claimed  to  be,  and 
was  interested  in  the  account  of  the  company  with  the 
firm  after  April,  1840,  as  well  as  before  that  time;  that 
goods  and  property  of  the  company  possessed  by  the 
firm  before  April,  1840,  were  sold,  and  the  proceeds 
received  by  the  firm  subsequently  to  that  date;  that 
periodical  charges,  such  as  rents,  alleged  to  have  been 
improperly  incurred  in  the  early  part  of  the  agency, 
continued  to  be  payable  after  Woods  retirement ;  that 
questions  had  arisen  with  regard  to  divers  transactions 
and  engagements,  whether  the  same  were  chargeable  to 
the  firm  before  or  after  Wood  retired  from  it,  and  that 
such  questions  could  not  be  decided  in  the  absence  of 
Wood;  that  the  amount  due  to  the  company  from 
vol.  iv.  n  h.  w. 


1844. 


Statimunt. 
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Armando,  Hadfield,  jr  Wood  oould  not  be  ascertained 
without  taking  the  account  of  the  transactions  between 
the  company  and  Armando,  Hadfield,  $*  Co.,  nor  die 
amount  due  from  Armando,  Had/kid,  j*  Co.,  without 
taking  the  account  of  the  dealings  with  Armando,  Had- 
Jield,  £  Wood;  for  that  in  feet  the  Defendant  Wood 
himself  insisted  that  the  payments  by  the  second  firm 
after  April,  1840,  ought  to  be  appropriated  in  reduc- 
tion of  the  debt  contracted  by  the  first  firm  before 
that  date.  The  amended  bill  contained  the  additional 
prayer,  that  Wood  might  be  declared  to  be  still  liable 
for  the  acts,  receipts,  and  payments  of  Armando,  Had- 
Jield,  fr  Co. 


By  his  answer  to  the  amended  bill,  Wood  insisted,  that 
he  was  discharged  from  all  liability  as  to  the  transac- 
tions with  the  company  previous  to  his  retirement; 
that  the  company  had  notice  of  that  retirement,  and  had 
adopted  the  new  firm  as  their  debtors;  and  he  also 
insisted  on  the  same  objection  as  to  multifariousness 
which  he  had  taken  by  demurrer.  The  Defendant  put 
in  evidence  the  circulars  forwarded  by  the  firm  to  all 
their  correspondents,  including  the  company,  announc- 
ing Wood's  retirement,  and  intimating,  in  effect,  that 
the  partnership  effects  had  been  transferred  to  the 
new  firm.  The  Plaintiffs  proved  the  delivery  of  the 
accounts  by  Armando,  but  did  not  otherwise  prove, 
— nor  did  the  Defendant  otherwise  disprove,  the  facts 
introduced  into  the  bill  by  way  of  amendment.  At  the 
hearing, 


Argument.  Mr.  Purvis  and  Mr.  Lewis,  for  the  Defendant  Wood, 
argued,  that,  the  case  made  by  amendment,  after  the 
demurrer  was  allowed,  not  having  been  proved,  the  case 
was  reduced  to  the  position,  as  against  Wood,  in  which 
it  stood  upon  the  argument  of  the  demurrer,  and  that 
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the  decision  upon  the  demurrer  was  an  authority  for  the 
dismissal  of  the  bill  against  Wood. 

They  also  contended,  that  the  Plaintiffs,  being  only 
four  directors  of  the  company,  were  not  competent  to 
sustain  the  suit*  inasmuch  as  the  deed  of  association 
required  that  the  number  of  six  directors  should  always 
be  filled  up,  and  that  the  business  of  the  company 
should  not  be  transacted  by  a  smaller  number. 

Mr.  Russell  and  Mr.  Pryor,  for  the  other  Defendants, 
also  urged  the  latter  objection. 

Mr.  Romilfy  and  Mr.  Piggott,  for  the  Plaintiffs,  argued, 
that  the  case  upon  the  amendments  was  substantially 
proved  by  the  admitted  facts,  or  by  inevitable  conclu- 
sion from  them.  With  the  exception  of  the  notice  of 
Wood's  retirement,  which  did  not  materially  vary  the 
case,  in  the  absence  of  anything  to  shew  that  the  com- 
pany thereupon  consented  to  discharge  him,  there  was 
nothing  stated  by  amendment  which  was  not  sufficiently 
admitted  by  all  the  parties  in  the  cause,  to  found  the 
legal  conclusions  which  the  bill  averred,  with  regard  to 
the  interest  and  liability  of  Wood;  and  the  undisputed 
ftcts  at  least  entitled  the  Plaintiffs  to  an  account  as  well 
against  Wood,  as  the  other  partners. 

On  the  continuing  liability  of  the  retired  partner,  the 
eases  of  Thompson  v.  JPercival  (a),  Hart  v.  Alexander  (£), 
and  David  v.  EJHce{c)  were  cited;  and  upon  the  ques- 
tion, whether  the  objection  of  multifariousness  could 
prevail  at  the  hearing,  Ward  v.  Cooke  (d),  Wynne  v.  Cal- 
(e),  Greenwood  v.  Churchill  (/). 

(a)  5  B.  &  Ad.  925.  (d)  5  Madd.  122. 

(*)  2  Mee.  &  Well.  484.  (*)  1  Run.  293. 

(c)  5  B.  &  C.  196.  (/)  1  My!.  &  R.  546. 
D2 


36 


CASES  IN  CHANCERY. 


1844. 


Judgment. 


Vice-Chancellor  : — 

I  reserved  my  opinion  on  two  points  only : — the  first 
was,  whether  the  Plaintiffs  properly  represented  the 
partnership  of  which  they  are  members.  The  objec- 
tion was  supposed  to  arise  from  the  circumstance  that 
during  the  course  of  the  transactions  out  of  which  the 
suit  has  arisen  there  have  been  only  four  instead  of  six 
directors,  six  in  number  being  required  by  the  part- 
nership deed.  I  think  this  objection  ought  not  to  pre- 
vail. There  is  no  suggestion  that  the  constitution  of 
the  company  in  that  respect  has  been  altered  since  the 
bill  was  filed;  and  adverting  to  the  circumstances  under 
which  it  appears  that  the  affairs  of  the  company  have 
been  carried  on  since  the  number  of  directors  was  re- 
duced from  six  to  four,  and  also  to  the  fact,  which  I 
must  for  the  present  purpose  assume,  of  the  continued 
acquiesence  of  the  company  in  such  management  of 
their  affairs,  I  cannot,  in  favour  of  a  party  who  has 
been  dealing  with  the  company  under  the  circumstances 
represented  in  these  proceedings,  hold,  that  the  com- 
pany is  not  well  represented  for  the  purpose  of  the  pre- 
sent suit. 


The  second  question  was,  whether  the  Defendant 
Woody  who  was  formerly  a  partner  in  the  firm  of 
Armando  $  Co.,  was  liable  to  the  company  in  respect 
of  his  transactions  with  them  prior  to  his  retirement 
from  the  firm.  This  question  divides  itself  into  two : 
— first,  whether  he  has  been  discharged  altogether  by  an 
agreement,  expressed  or  implied,  on  the  part  of  the 
company,  to  accept  the  new  firm  as  their  debtor  in  the 
place  of  the  old  firm ;  and,  secondly,  if  Mr.  Wood  is  not 
so  discharged,  whether  he  can  object  to  a  decree  being 
made  for  an  account  in  this  suit,  on  the  ground  that  the 
bill  is  multifarious ;  the  latter  point  arising  under  cir- 
cumstances certainly  of  a  peculiar  kind. 
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If  the  former  of  these  two  questions  is  to  be  tried  on 
a  strict  role  of  pleading  and  evidence,  I  must  decide 
against  Mr.  Wood  I  take  the  law  on  this  point  to  be 
now  settled  on  a  firm  basis:  Thompson  v.  JFnrcwal(a)f 
Hart  v.  Alexander  (b).  Where  a  partner  retires  from  a 
firm,  and  a  customer  has  notice  of  his  retirement,  and 
afterwards  continues  his  dealing  with  the  Hew  firm, 
without  making  any  claim  on  the  retired  partner,  a  jury 
may,  from  circumstances,  presume  that  the  customer 
agreed  to  discharge  the  retired  partner,  and  to  accept 
the  new  firm  as  debtors,  instead  of  the  old  one.  In  de- 
ciding whether  such  agreement  ought  to  be  presumed, 
the  nature  of  the  dealings  subsequently  to  the  retire- 
ment, the  form  of  the  accounts  rendered,  the  time  elaps- 
ing, and  other  circumstances,  may  be  most  material*  In 
this  case  the  Defendant  has  not  in  point  of  form  pleaded 
any  such  agreement :  he  states  the  fact  of  his  retirement 
in  March,  1840,  that  the  creditors  had  notice  of  the  re- 
tirement, and  also  of  the  admission  of  two  new  partners. 
He  insists  that  all  payments  made  to  the  new  firm 
ought  to  be  applied  in  reducing  the  balance  due  at  the 
time  of  his  retirement,  and  adds  this :  "  And  this  De- 
fendant insists,  that  the  said  company  adopted  the  said 
firm  of  Armando,  Hatfield,  $-  Co"  —  being  the  new 
firm — "  as  their  sole  debtors  for  the  amount  of  the 
balance,  if  any,  due  by  the  firm  of  Armando*  Hadfield, 
tf  Co.  to  the  company,  at  the  time  of  this  Defendant's 
retirement  from  the  firm,  and  insured  the  said  firm  of 
Armando,  Hadfield,  §•  Woody  and  the  Defendant,  as  a 
partner  therein,  from  all  liability  in  respect  of  such 
balance,  if  any."  No  circumstances  whatever  are  stated 
in  the  answer,  or  relied  on,  except  the  mere  fact  of  the 
retirement,  and  a  general  statement  that  some  dealings 


1844. 


Judyment. 


(a)  5  B.  ft  Ad.  925. 


(6)  2Mee.  ftWels.  484. 


Judgment. 


S8  CASES  IIC  CHANCERY. 

1844.  j  have  taken  place  between  the  company  and  the  new 
firm ;  but  what  these  dealings  have  been,  in  what  man- 
ner the  account*  have  been  kept,  whether  the  subse- 
quent title  and  manner  of  keeping  the  accounts  evidence 
an  agreement  on  the  part  of  the  Defendants  to  dis- 
charge Wood  from  his  liability,  or  to  reserve  the  benefit 
of  that  liability,  axe  neither  stated,  nor  proved  by  the 
Defendant  Wood;  the  only  evidence  of  any  moment 
used  in  favour  of  the  Defendant  was  an  aooount  render- 
ed since  his  retirement,  the  form  of  which  by  no  mean* 
supports  the  inference  Mr.  Wood  asks  me  to  draw  from 
it :  it  is  impossible,  therefore,  as  the  case  is  now  pre* 
sented  to  me,  that  I  can  at  once  hold  Mr.  Wood  enti- 
tled to  a  decree  discharging  him  from  his  original  liar 
bility,  on  the  ground  of  an  implied  agreement  to  that 
effect  on  the  part  of  the  company.  The  only  point  I 
have  felt  myself  at  liberty  to  consider,  is,  whether  I 
should  at  once  hold  that  Mr.  Wood's  original  liability 
continues,— or  direct  an  issue  to  try  the  feet,— or  make 
it  a  subject  of  inquiry  before  the  Master.  Before  I 
state  my  conclusion  on  that  point,  I  will  advert  to  the 
question  of  multifariousness. 

It  appears,  that,  when  the  original  bill  was  filed,  die 
Defendantdemurred  for  multifariousness,  on  the  ground, 
that,  however  he  might  be  liable  in  respect  to  the  trans- 
actions whilst  he  was  a  partner,  he  had  no  concern  in 
the  transactions  which  had  taken  place  since  he  retired. 
Lord  Longdate  allowed  the  demurrer,  observing,  that 
there  might  be  such  a  connexion  between  the  new  deal- 
ing and  the  old  as  would  give  the  Plaintiffs  a  right  to 
bring  Mr.  Wood  before  the  Court,  in  order  to  have  the 
entire  accounts  taken  in  one  suit,  but  holding  only  that 
there  was  no  such  apparent  connexion  on  the  face  of 
the  bill    The  bill  was  afterwards  amended,  and  so 
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I  a*  to  preclude  a  second  demurrer  by  Mr.  Wood, 
and  he  now  says,  that  the  case,  upon  the  evidence,  is  in 
truth  reduced  to  exactly  the  state  in  which  it  was  when 
the  demurrer  was  argued,  that  none  of  the  allegations 
wind  prevented  him  from  demurring  arc  proved,  and 
that  the  real  case  was  correctly  stated  before. 


1844. 

Benson 

v. 
Hadftslo. 

Judgment. 


It  would  certainly  be  most  unjust,  if  a  plaintiff  could 
compel  a  defendant  to  continue  a  party  to  a  multifari- 
ous record,  merely  by  inserting  false  allegations  in  the 
biD.  A  plea  that  a  bill  is  multifarious  is  a  defence  I 
have  never  seen,  though  I  know  sueh  a  plea  has,  whether 
successfully  or  not,  been  attempted.  In  theory,  it  is 
impossible  that  the  practice  of  the  Court  can  allow  a 
piaintiJ£  by  fictitious  allegations,  to  deprive  a  defendant 
of  his  just  rights,  or  subject  him  to  a  liability  where  he 
is  not  in  truth  liable.  In  what  form  this  objection  may 
be  successfully  taken  or  resisted,  according  to  the  strict 
role  of  pleading,  I  need  not  now  inquire ;  but  from  the 
account  as  produced,  and  the  case  as  alleged  in  the  bill, 
it  is  dear  that  it  may  turn  out,  when  the  accounts  are 
taken,  that  Mr.  Wood  is  properly  a  Defendant  on  the 
record.  The  accounts  with  the  old  and  new  firm  are  to 
some  extent  blended,  and  in  the  absence  of  any  evidence 
that  Mr.  Wood  was  discharged,  I  cannot  hold  the  bill 
to  be  multifarious  as  against  him.  The  only  doubt  I 
have  had  is,  whether  I  ought  simply  to  direct  the  ac- 
counts to  be  taken,  or  to  direct  them  without  prejudice 
to  the  question  of  multifariousness. 

The  objection  of  multifariousness  is  one  which  should 
be  taken  in  limine.  It  is  obvious,  that,  if  it  be  not  so 
taken,  the  mischief  is  generally  incurred  before  the  de- 
fendant can  obtain  any  benefit  from  ihe  objection.  The 
defendant  may  be  subjected  to  the  expense  of  taking 
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copies  of  papers  relating  to  matters  with  which  he  has 
no  concern,  and  be  kept  before  the  Court  on  the  dis- 
cussion of  points  in  which  he  is  not  interested.  If  the 
defendant  does  not  take  the  objection  in  limine,  the 
Court,  considering  the  mischief  as  already  incurred,  does 
not,  except  in  a  special  case,  allow  it  to  prevail  at  the 
hearing.  All  that  the  Court  in  this  case  can  do  is  to 
protect  the  Defendant,  from  the  costs  incurred,  if  it 
should  hereafter  appear  he  has  been  improperly  sub- 
jected to  costs. 


The  accounts  must  be  directed  as  prayed  by  the  bill, 
but  without  prejudice  to  the  question  whether  Mr. 
Wood  is  discharged  or  not.  On  the  cause  coming  back 
for  further  directions,  it  will  be  open  to  him  to  con- 
tend that  an  agreement  to  discharge  him  is  to  be  im- 
plied from  the  acts  of  the  parties.  The  Master  will 
take  the  account  against  the  partnership  in  such  a 
form  as  to  shew  the  state  of  the  account  to  the  date 
of  his  retirement. 
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TOULMIN  v.  COPLAND.  »**  *  *** 

July. 

A  MOTION  by  the  Defendants,  that  the  bill  filed  Onthedeath 
in  this  cause  in  July,  1843,  and  amended  in  April,  partners,  his 
1844,  and  the  answer  of  the  Defendants  there  to,  filed  in  "^^^ 
November,  1843,  or  some  or  one  of  them,  might  be  ^JJT1^; 

taken  off  the  file.  the  survivor 

hid  transferred 
the  partnership 

The  ground  of  the  application  was,  that  the  amended  J^J^^ 
bill  of  April,  1844,  was  a  supplemental  bill  in  the  na-  *•*  applied, 

and  intended  to 

tore  of  a  bill  of  review;  that  it  was  not  founded  on  apply  them  in 
error  apparent  on  the  face  of  the  decree  in  the  original  tJEZjjJJ  jj1^ 
suit;  and  yet  that  the  leave  of  the  Court  to  file  it  own  *■■•** i 

*  ,  and  praying 

(which  is  necessary  where  the  foundation  of  the  bill  of  that  the  part, 
review  is  the  discovery  of  new  matter)  had  not  been  eowtsPm%ht 
obtained.    The  defence  to  the  motion  was  rested  on  the  ^^^^^ 
argument,  first,  that  the  bill  in  question  had  not  the  ^r£^tiei 
nature  of  a  bill  of  review ;  and,  secondly,  that  the  De-  teined.   The 
fendants  had  waived  any  objection  of  irregularity  by  oS^Tthi^* 
Bering  the  biH  SS?-. 

counts  to  oe 

The  facts  were  briefly  these: — Toulmin  jr  Copland  the  general 
were  for  many  years  navy  agents  and  partners.     Toul-  SS£  tJ^. 
mi  died  on  the  4th  of  January,  1819,  and  on  the  15th  JjJ^Jj^ 

partners)  died ; 

the  Plaintiffs  filed  their  bill  of  revivor  and  supplement  against  his  lepresentattres,  prav- 

[■,  and  that  the  accounts  might  be  carried  on  as  against  the 


in*  the  benefit  of  the. 

new  Defendants ;  and" that  the  fraintiffs  might  be  declttredTto  be  entitled,  at  their  option, 
to  ike  pro/lie  or  interest  on  the  partnership  property  used  by  the  surviving  partner  alter 
the  death  of  the  other  .—Held,  that  the  supplemental  bill  was  in  the  nature  of  a  bill  of 
review,  and,  having  been  filed  without  the  leave  of  the  Court,  was  irregular. 

That,  inasmuch  as  the  relief  sought  by  the  supplemental  bill  might,  in  substance,  vary 
the  decree  in  the  original  suit,  the  Defendants  had  not,  by  answering  the  bill,  precluded 
themselves  from  insisting  on  that  objection. 

That  the  irregularity  might  be  corrected  by  ordering  a  stay  of  proceedings,  without 
taking  the  bill  and  answer  off  the  file. 

That,  although  the  supplemental  bill  might  not  of  necessity  have  been  irregular  If  it  had 
excluded  a  period  of  eleven  days,  between  the  death  of  the  one  partner  and  the  filing  of 
the  bill  against  the  other,  yet  the  Court  would  not  reject  that  period,  for  the  purpose  of 
•    r  the  bill. 
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1844.  of  the  same  month  the  original  bill  was  filed  in  the 
Exchequer,  by  his  representatives,  against  Copland, 
charging  the  latter  with  applying  and  intending  to 
apply  the  partnership  property  in  his  hands  to  his  own 
use,  and  in  carrying  on  the  business  on  his  own  account; 
and  the  bill  prayed  that  the  partnership  accounts  might 
be  taken,  and  the  balance  paid,  and  for  a  receiver  and 
an  injunction  to  restrain  the  Defendant  from  dealing 
with  the  assets  in  the  manner  alleged  to  be  threatened. 
Decree.  The  decree,  which  was  made  in  June,  1828,  referred  it 
to  the  Master  to  take  an  account  of  the  partnership 
transactions  and  of  the  monies  received  and  paid  by 
each  partner  on  account  thereof;  to  make  inquiries 
respecting  the  terms  of  the  partnership  agreement;  and 
to  ascertain  what  was  due  to  either  partner  according  to 
die  result  of  such  inquiries.  Several  separate  reports 
were  made  by  the  Master,  and  were  excepted  to  by  the 
different  parties;  and  the  orders  upon  the  exceptions 
were  the  subject  of  divers  appeals.     In  March,  1843, 

Bill.  before  the  general  report  was  made,  Copland  died.  The 
bill  now  in  question  was  filed  by  the  Plaintiffs  in  the 
original  suit  against  the  daughters  of  Copland,  who, 
under  his  will,  represented  his  real  and  personal  estate ; 
and  it  stated,  by  way  of  supplement,  the  will  and  death 
of  Copland;  and  that  Copland,  after  the  death  of  TouU 
nun,  employed  the  capital,  property,  furniture,  and  fix- 
tures of  the  partnership  in  carrying  on  the  business  in 
his  own  name ;  and  that  he  transferred  to  his  own  ac- 
count the  debts  and  balances  due  to  the  firm,  carrying 
interest,  according  to  the  custom  of  the  business,  at  5L 
per  cent,  with  annual  rests ;  and  that  the  accounts  so 
transferred  were  always  afterwards  carried  on  by  Cop- 
land as  his  own  accounts,  although  they  included 
balances  belonging  to  the  partnership;  and  that  Copland 
from  time  to  time  received  and  pud  monies  on  such  ac- 
counts, and  at  the  end  of  every  year  struck  the  balances 
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and  carried  on  the  sums  remaining  doe  as  debts  to  him-  1344. 
self.  Sums  amounting  to  upwards  of  12,000*.  were 
especially  stated  to  have  been  dealt  with  in  this  manner. 
About  12,0001  had  been  ultimately  paid  into  court  to 
the  credit  of  the  original  cause.  Hie  bill  prayed,  that 
the  suit  might  be  revived,  and  thePlaintiffs  have  the  bene- 
fit of  the  proceedings  against  the  Defendants,  the  repre 
seriatim,  devisee*  and  co-heiressee  of  Copland;  that  the 
accounts  directed  by  the  decree  might  be  carried  on;  and 
thai  it  might  be  declared  that  the  Plaintiffs  were  entitled* 
at  their  option,  either  to  participate  in  the  profits  made 
by  Copland  in  carrying  on  the  businem  after  the  death 
of  Tombmn,  or  to  be  allowed  interest  at  5L  per  cent 
per  annum  upon  the  balances  from  time  to  time  due 
from  Copland  to  the  estate  of  Toubnm  in  respect  of 
Copland's  receipts  and  payments  on  aoooont  of  the  part- 
nership, or  upon  such  parts  of  the  balances  as  should  be 
found  to  have  been  employed  by  Copland  in  his  business 
of  navy  agent,  or  otherwise  subjected  to  the  risks  of 
rah  busmesB;  and  that  the  amount  of  such  profits,  and 
the  proportions  in  winch  the  parties  were  severally  en- 
titled thereto,  might  be  ascertained;  and  that  what  should 
be  found  due  to  the  Plaintiffs,  as  well  in  rapect  of  the 
accounts  directed  by  the  decree,  as  in  respect  of  such 
profits,  might  be  paid  out  of  the  personal  estate  of  Cap* 
land,  and,  if  necessary,  out  of  his  real  estate*  And  the 
bill  prayed  a  receiver  of  the  outstanding  debts  of  the 
partnership.  The  Defendants  pat  in  their  answer  in 
November,  1843,  to  which  answer  exceptions  were 
taken  and  allowed.  The  Plaintiffi  then  obtained  leavw 
to  amend  their  bill,  and  obtained  an  order  that  the  De 
fendants  should  answer  the  amendments  and  exceptions 
together.  The  bill  was  amended  on  the  3rd  of  April, 
1844 ;  and,  a  short  time  afterwards,  the  present  motion 
was  made. 
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Mr.  Wakefield  and  Mr.  Kenyan,  for  the  motion,  cited 
Lord  Bacon's  Order  (a),  Hodson  v.  Ball{b),  and  Par- 
tridge v.  Usborne(c);  and  contended,  that  there  had  been 
no  waiver  of  the  right  of  the  Defendants  to  object  to 
the  improper  proceeding:  Cape  v.  Parry (d),  Watty. 
Stubbs  (e),  Levi  v.  Ward  (/),  PQkxngUm  v.  Himsworth  (y). 
Even  if  this  bill  were  prosecuted  to  a  hearing,  no  decree 
could  be  made  upon  it,  inasmuch  as  the  question  which 
it  involved  had  been  adjudicated  upon  by  the  original 
decree. 


Mr.  Simphinson  and  Mr.  Phillips,  for  the  Plaintiffs, 
insisted  that  the  bill  in  question  was  purely  supple- 
mental, and  sought,  not  to  vary  the  original  decree,  but 
only  to  add  to  it  a  declaration  founded  upon  facts  not 
known  at  the  time  the  original  bill  was  filed,  and  there- 
fore not  comprehended  in  the  original  suit  It  was,  in- 
deed, known  that  Copland  had  taken  possession  of  the 
partnership  property,  and  transferred  the  accounts  into 
his  own  name,  and  the  original  bill  sought  to  charge 
him  with  the  consequences  of  those  acts,  but  it  did  not 
seek  for  an  account  of  the  profits  made  by  Copland  in 
respect  of  such  transactions,  inasmuch  as  it  could  not 
have  been  known  that  there  would  be  any  profits  there- 
by, nor  that  the  then  Defendant  would  persist  for  twenty 
years  in  carrying  on  the  transactions  complained  of.  It 
could  not  reasonably  be  suggested  that  any  profits  were 
made  during  the  eleven  days  which  intervened  between 
the  death  of  Touhnin  and  the  institution  of  the  original 
suit,  so  as  to  render  it  necessary  to  exclude  those  eleven 
days  from  a  suit  in  respect  of  the  subsequent  trans- 


(a)  Beanies,  Ord.f  p.  1. 
(5)  PhilL  177. 

(c)  5  Run.  195. 

(d)  1  Madd.  83. 


(e)  2  V.  &  B.  354. 
(/)  1  S.  &  S.  334. 
fa)lY.  &C.612. 
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actions:  Cropper  v.  Knapman  (a).  The  feet  that  the  De- 
fendants are  obliged  either  to  ask  that  their  own  answer 
may  be  taken  off  the  file,  or  to  take  off  the  bill  and  leave 
the  answer,  supports  the  argument  that  the  objection, 
if  any,  must  be  taken  to  have  been  waived. 


1844. 


Vice-Chancellor: — 

The  Defendants  in  this  case  have  applied  for  leave  to 
take  the  bill  and  their  own  answer  off  the  file,  not  upon 
the  ground  that  the  answer  was  filed  by  mistake  or  sur- 
prise, but  that  the  bill  itself  was  a  bill  which  could  not 
be  filed  without  the  leave  of  the  Court.  Very  extra- 
ordinary circumstances  must  be  shewn  to  have  occurred 
before  the  Court  would  make  an  order  in  that  form ;  but 
as,  in  a  proper  case,  the  order  may  be  modified  by  di- 
recting a  stay  of  the  proceedings  in  the  cause,  leaving 
the  answer  upon  the  file,  I  have  considered  whether  the 
bill  is  open  to  the  objections  which  the  Defendants 
allege  may  be  made  to  it 

Abraham  Toubnin  and  John  Copland  carried  on  busi- 
ness in  partnership  as  navy  agents.  On  the  4th  of  Ja- 
nuary, 1819,  Toubnin  died,  and  on  the  15th  of  January, 
his  representatives  filed  their  original  bill  against  Cop- 
land, the  surviving  partner,  stating  that  the  partnership 
assets  consisted  principally  of  outstanding  debts,  money 
in  the  funds,  and  of  money  in  the  hands  of  Copland;  that 
John  Copland  threatened  and  intended  to  apply  the  part- 
nership assets  in  carrying  on  his  trade,  and  for  his  own 
purposes;  and  it  charged,  specifically,  that  he  had  in 
feet  done  so  since  the  death  of  his  co-partner.  The  bill 
prayed,  that  the  general  accounts  of  the  partnership 
might  be  taken.  In  1828  the  decree  for  taking  the 
partnership  accounts  was  made.     Various  proceedings 


JndfmuU. 


(a)  2  Y.  &  C.  338. 


46 


CASES  IK  CHANCERY. 


1844. 


took  place  under  the  decree ;  and  appeals  were  prosecuted 
in  the  Home  of  Lords  against  decisions  upon  questions 
that  arose  out  of  the  report  of  the  Master.  Copland  died 
on  the  1st  of  March,  1843. 

On  the  1st  July,  1843,  the  Plaintiffs  filed  their  bill 
of  revivor  and  supplement  against  the  daughters  of  Cop- 
land, who  are  his  devisees  and  executrix.  So  far  as  it 
was  a  bill  of  revivor,  there  is  no  question  that  it  was 
regular.  On  the  3rd  November,  1843,  the  Defendants 
filed  their  answer.  On  the  3rd  April,  1844,  the  bill 
was  amended ;  and  exceptions  having  been  taken  to  the 
answer  and  allowed,  an  order  was  made  that  the  De- 
fendants should  answer  the  amendments  and  excep- 
tions at  the  same  time.  It  is  in  that  state  of  the  pro- 
ceedings that  application  is  made,  on  the  ground  that 
the  last  bill,  so  far  as  it  is  supplemental,  is  in  effect  a 
bill  in  the  nature  of  a  bill  of  review;  and  that,  there- 
fore, it  could  not  be  filed  without  the  leave  of  the 
Court;  and  that  leave  not  having  been  obtained,  it  is 
said  the  bill  is  altogether  irregular.  This  has  been 
met  in  two  ways :  first,  it  is  contended  that  this  is  not 
a  bill  in  the  nature  of  a  bill  of  review ;  and,  secondly, 
that  the  Defendants  having  answered  the  bill  of  which 
they  complain,  it  is  too  late  for  them  to  make  the 
present  application.  Now,  the  bill  is  certainly  not'  in 
frame  or  form  a  bill  of  review.  The  office  of  a  bill  of 
review,  as  stated  by  Lord  Redesdale  (a),  is  to  procure 
an  examination  and  reversal  of  a  decree  made  upon  a 
former  bill.  In  strictness,  the  proceeding  by  bill  of  re- 
view occurs  only  where  the  decree  has  been  signed  and 
inrolled :  it  may  be  brought  either  upon  error  of  law 
appearing  in  the  body  of  the  decree  itself,  or  upon  dis- 
covery of  new  matter.     After  thus  stating  the  qualities 


(a)  Tr.  PI.,  p.  83,  ed.  4. 
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and  nature  of  a  bift  of  review,  Leid  JZadeadafe  states  the  1844. 
roles  which  govern  it,  and,  among  others,  that,  in  the 
case  of  a  bill  of  review  upon  discovery  of  new  matter, 
the  leave  of  the  Court  must  be  obtained  before  it  is  filed. 
He  then  proceeds  to  consider  the  frame  of  the  bill,  and 
ays  that  it  should  state  the  former  bill,  and  the  pro- 
ceedings thereon, — the  decree, — the  point  in  which  the 
party  exhibiting  the  bill  of  review  conceives  himself 
aggrieved  thereby,  and  the  ground  of  law  or  newry-cHe- 
eovered.  matter  upon  which  he  seeks  to  impeach  it;  to- 
gether with  the  fact  that  leave  has  been  obtained  of  the 
Court  where  that  is  necessary.  Lord  Btde$daU  then 
adds:  "  The  bill  may  pray  simply,  that  the  decree  may 
be  reviewed,  and  reversed  in  the  point  complained  of,  it 
it  has  not  been  carried  into  execution.  If  it  has  been 
carried  into  execution,  the  bill  may  also  pray  the  further 
decree  of  the  Court*  to  put  the  party  complaining  of  the 
former  decree  into  the  situation  in  which  he  would  have 
been  if  that  decree  had  not  been  executed  (a)."  I  ad- 
vert to  these  passages  for  the  purpose  of  shewing  that 
the  bill  which  Lord  Redesdale  here  describes  is  a  bill 
directly  impeaching  the  decree  itself,  and  seeking  to 
alter  that  decree,  admitting,  in  fact,  that  what  the  party 
asks  by  this  bill  is  inconsistent  with  the  decree  previ- 
ously obtained.  Now,  if  the  matter  of  tibia  supple- 
mental bill  ought  properly  to  be  the  subject  of  a  bill  of 
review,  the  frame  of  the  bill  will  be  a  serious  obstacle 
to  the  Plaintiffs*  success  in  the  cause,  even  if  they  are 
right  upon  the  merits.  The  Court  will  not  make  two 
inconsistent  decrees  in  respect  of  the  same  matter;  and 
therefore,  when  a  decree  has  been  made  by  which  a 
parly  in  the  cause  insists  he  ought  not  to  be  bound,  the 
Court  requires  him  to  impeach  the  decree  itself  in  a 
direct  manner,  so  that,  if  necessary,  that  decree  may  be 

(•)  Tr.  PL,  p.  89,  ed.  4. 
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reversed  or  varied,  thereby  avoiding  the  inconsistency  of 
having  two  decrees  irreconcileable  with  each  other  ex- 
isting at  the  same  time  (a). 

The  supplemental  bill  in  this  case  does  not  complain 
of  the  decree  in  the  original  bill,  or  of  any  of  the  pro- 
ceedings under  it;  but  it  asks  relief  which  has  been  said 
at  the  bar  not  to  be  inconsistent  with  the  decree.  It 
does  not  suggest  any  error  in  law  in  the  decree  itself 
nor  does  it  suggest  any  discovery  of  new  matter  by  the 
Plaintiffs  as  the  ground  of  filing  the  present  bilL  In 
fact,  the  argument  for  the  Plaintiffs  has  been,  that  the 
original  suit,  and  the  decree  therein,  carried  the  question 
between  the  parties  down  to  the  death  of  Toubnin,  and 
no  later,  and  that  the  supplemental  bill  has  taken  up 
the  suit  at  the  point  at  which  the  original  suit  left  it; 
that  the  suits  relate,  in  effect,  to  different  subjects.  If, 
therefore,  it  is  necessary  to  impeach  the  decree,  the  bill 
does  not  ask  to  do  it  The  case  made  is  not  adapted  to 
relief  of  that  kind,  nor  can  it  be  given  in  a  suit  of  this 
form,  under  the  prayer  for  general  relief. 

I  am  always  reluctant  to  decide  a  case  upon  a  point 
of  form  merely;  and  therefore  I  could  have  desired  to 
agree  with  the  Plaintiffs  in  their  argument  upon  this  part 
of  the  case,  with  respect  to  the  rights  of  the  Plaintiffs  in 
the  original  suit  at  the  time  that  bill  was  filed.  The 
decree  taken  in  that  suit,  when  carried  out  by  further 
directions,  will  satisfy  in  full  the  Plaintiffs'  demand  and 
discharge  the  Defendants  from  all  liability  as  to  the 
matter  covered  by  the  suit.  If  that  decree  is  erroneous, 
according  to  the  pleadings  and  evidence  in  the  cause,  it 
may  be  corrected  by  appeal ;  and  it  may  be  reversed  or 
varied  on  new  matter,  not  in  the  pleadings  or  evidence, 


(a)  See  Ogilvie  v.  Heme,  13  Ves.  563,  per  Sir  W.  Grant. 
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upon  a  bill  filed  with  the  leave  of  the  Court,  after  the 
Court  has  been  satisfied  that  the  plaintiff  did  not  know, 
and  could  not  by  reasonable  diligence  have  discovered 
the  matters  in  respect  of  which  he  seeks  to  impeach  the 
decree.  There  is,  however,  no  such  proceeding  before 
me,  and  the  original  cause,  therefore,  will  result  in  a 
decree  satisfying  in  full  the  Plaintiff's  demand  down  at 
least  to  the  time  of  the  filing  of  the  original  bill;  and  I 
apprehend,  unless  the  Plaintiffs  shall  voluntarily  waive 
such  right,  interest  will  be  awarded  to  the  Plaintiffs, 
down  to  the  time  of  the  Master's  report,  for  the  use  of 
the  money  by  the  Defendants, — or  it  will  be  refused  to 
them,  according  as  the  merits  of  the  case  may  be. 
Now,  the  supplemental  bill,  instead  of  seeking  to 
charge  the  Defendants  with  interest  on  the  account 
due  to  Toulmin's  estate,  seeks  to  charge  them  with  pro- 
fits alleged  to  have  been  made  by  Copland  from  the  use 
of  Toubmn's  money.  It  must  be  admitted  that  they 
cannot  be  entitled  both  to  interest  and  profits.  The 
one  or  the  other  will  be  a  satisfaction  of  the  demand  for 
the  detention  and  use  of  the  money.  Both  bills,  at  all 
events,  cover  the  period  between  the  death  of  Abraham 
Touhmn  and  the  time  of  filing  the  bill,  without  say- 
ing anything  of  the  subsequent  time  down  to  the  re- 
port. It  is  clear,  therefore,  that,  to  that  extent  at  least, 
the  Plaintiffs  are  asking  relief  in  respect  of  the  very 
subject-matter  which  is  covered  by  the  decree  in  the 
original  suit,  and  relief  different  from  that  which  the 
decree  in  the  original  suit  will  give  them.  They  would 
be  entitled  in  the  original  suit  to  interest  for  a  given 
period,  and  they  are  seeking  by  this  bill, — not  disturbing 
the  original  decree, — to  have  profits  for  the  same  period 
also.  Upon  that  ground  alone  the  supplemental  bill  is, 
strictly  speaking,  erroneous,  for  it  cannot  be  said  that 
the  accident  of  the  period  being  short  affects  the  prin- 
ciple.   It  was  urged  that  the  eleven  days  which  elapsed 


1844. 
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between  the  death  of  Touhntn  and  the  institution  of  the 
suit  was  so  short  a  time  I  might  wholly  disregard  it 
I  must  observe,  however,  that  in  a  business  of  this  kind, 
—the  profits  of  which  oonsist  in  lending  money, — eleven 
days  are  quite  enough  for  very  extensive  transactions. 
The  bill,  in  fact  alleges,  that,  while  Toulmin  was  on  his 
death-bed,  Copland  had  formed  a  plan  of  making  use  of 
ToubmbCs  money,  and  that  he  did,  as  soon  as  Toubnm 
was  dead,  carry  that  plan  into  execution*  Now,  if  the 
allegations  of  the  bill  be  true  that  Copland  so  employed 
the  money  from  the  time  of  the  death  of  his  co-partner, 
a  decree  might  be  obtained  as  to  that  which  would 
be  carried  down  to  the  date  of  the  report.  If  that  alle- 
gation was  originally  omitted  by  mistake,  still  it  was 
known  that  such  was  the  case  before  the  decree.  I 
think  the  Plaintiffs  should  have  made  it  part  of  their 
case,  and  not  have  taken  a  decree  which  entitles  them 
to  interest  by  way  of  compensation  for  the  retention  of 
the  money  down  to  the  time  of  the  decree  upon  further 
directions.  The  decree  would,  upon  that  footing,  satisfy 
all  demands  in  account  between  the  parties.  In  this 
ease,  however,  there  are  very  special  allegations,  in  both 
bills,  as  to  the  employment  of  the  money,  and  also  as  to 
the  state  of  the  account  between  the  parties,  with  respect 
to  their  shares  in  the  capital  The  supplemental  bill* 
moreover,  to  a  great  extent  opens  the  very  questions 
which  are  covered  by  the  original  bill  The  case  ap- 
pears, therefore,  to  be  governed  by  the  authority  of 
Hodaon  v.  Ball(a). 


If  the  effect  of  holding  that  the  Defendants  by  an- 
swering have  precluded  themselves  from  wmlting  the 
objection  that  the  bill  was  filed  without  the  leave  of  the 
Court,  would  be  to  leave  the  suit  a  regular  suit,   I 


(a)  Phill.  195. 
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should  have  at  once  acted  upon  the  Plaintiff's  argu- 
ment But  that  is  wt  the  ease ;  the  suit  would  still  be 
irregular,  and  the  irregularity  would  be  open  to  the 
Plaintiff  at  the  hearing*  The  waiver  would  only  ob- 
viate the  objection  that  the  bill  has  been  filed  without 
leave;  it  would  leave  untouched  the  objection  founded 
on  the  possible  inconsistency  of  the  two  decrees.  I 
might  be  giving  relief  to  the  plaintiffs  not  only  twice 
over,  but  of  a  different  kind,  in  respect  of  the  same 
subject-matter.  A  mere  waiver  of  the  point  of  form 
would  not  justify  a  decree  attended  with  substantial 
injustice.  The  waiver,  at  the  utmost,  is  only  of  an  ir- 
regularity, and  not  a  waiver  of  the  rights  of  the  parties 
upon  the  merits.  In  this  case  those  rights  would 
be  seriously  affected  if  this  bill  could  be  prosecuted  with 
effect,  for  the  purpose  for  which  it  has  been  filed.  In 
fact,  the  point  which  affects  the  title  of  the  Plaintiff  to 
the  relief  sought,  must  be  tried  vfhen  the  cause  comes 
on,  notwithstanding  the  answer  has  been  filed;  and  that 
being  so,  there  can  be  no  waiver  of  the  irregularity 
which  will  enable  the  plaintiffs  to  sustain  the  suit  for 
the  purposes  to  which  it  goes. 


1844. 


Judgment. 


It  may  be  a  question  whether  Lord  Bacon's  rule  is 
not  framed  upon  a  principle  of  public  policy,  that  there 
should  be  an  end  of  litigation  between  parties  respect- 
ing a  given  subject,  and  that  the  Court  itself  might 
notice  the  objection  if  the  parties  did  not;  and  might 
have  the  opportunity  of  preventing  inconsistent  decrees 
from  being  made.  I  have  a  strong  impression,  although 
I  cannot  find  the  case,  that,  after  that  order  was  made, 
it  was  decided  that  there  should  not  be  two  appeals,  or 
a  rehearing  of  an  appeal,  without  the  leave  of  the 
Court  (a) ;  and  I  recollect  a  case  in  which  I  was  ooun- 


(o)  See  Byfield  v.  ProvU,  3  Myl.  &  Cr.  437. 
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eel  for  one  of  the  parties,  before  Lord  Cottenham,  where 
he  refused  to  allow  the  case  to  be  Argued  a  second  time, 
although  the  parties  were  perfectly  willing  be  should  do 
so.  He  said  that  the  rule  was  made  by  the  Court  itself 
for  the  convenience  of  the  public,  as  well  as  of  the 
suitors,  and  the  leave  of  the  Court  for  the  rehearing 
must  first  be  obtained.  I  think,  therefore,  that  in  this 
case,  though  in  some  respects  a  hard  one,  the  Court 
being  of  opinion  that  the  bill  was  irregularly  filed, 
should  direct  a  stay  of  the  proceedings  in  the  suit,  with- 
out prejudice  to  the  plaintiffs'  right  to  file  a  new  bill,  or 
to  apply  for  the  leave  of  the  Court  to  file  a  bill  of  re- 
view ;  and  if  such  leave  be  obtained,  to  apply  also  to 
the  Court  for  leave  to  prosecute  these  proceedings. 


UthfyUth 
July. 
Amendment  of 
a  bill  brought 
by  some  of  the 
members  of  a 
joint  stock 
company,  on 
behalf  of  them- 
selves and  all 
the  other 
shareholders, 
except  the  De- 
fendants, by 
striking  out 
"  on  behalf  of 
themselves  and 
all  the  other 
shareholders  " 
&c,  and 
making  it  the 
bill  of  the 
Plaintiffs 
named  on  the 
record  only. 


JONES  t;.  ROSE. 

1  HE  Plaintiffs  moved  for  leave  to  amend  the  bill "  by 
altering  the  names  of  the  Plaintiffs  on  the  record."  The 
bill  had  been  filed  by  the  Plaintiff  Jones  and .  another, 
on  behalf  of  themselves  and  all  others  the  proprietors 
or  shareholders  in  a  joint-stock  company  for  establish- 
ing the  Rosherville  Zoological  and  Botanical  Gardens, 
except  the  Defendants.  The  bill  was  founded  on  the 
allegation  that  the  Defendants  had  usurped  the  office  of 
directors  of  the  company,  and  that  the  shares  of  the 
Plaintiff  Jones  had  been  improperly  and  unjustly  de- 
clared to  be  forfeited ;  in  respect  of  both  of  which  mat- 
ters relief  was  prayed.  The  amendment  now  sought 
to  be  made  (as  stated,  not  by  the  notice  of  motion,  but 
at  the  bar)  was,  that  the  Plaintiffs  might  be  at  liberty 
to  strike  out  "  on  behalf  of  themselves  and  all  other  the 
shareholders." 
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Mr.  RomiUy  and  Mr.  Ro1i>  for  the  motion,  said,  that 
it  was  the  practice  of  the  Court  to  allow  such  an 
amendment  as  that  which  was  proposed:  it  was  only 
necessary  for  the  Plaintiff  to  shew  that  he  was  advised 
the  suit  could  not  be  prosecuted  successfully  or  con- 
veniently unless  the  alteration  was  made* 


1844. 


Argument. 


Mr.  Temple  and  Mr.  Palmer  opposed  the  motion. 
They  contended,  that  it  was  not  the  course  of  the 
Court  to  permit  the  nature  of  a  suit  to  be  wholly 
changed,  which  would  be  the  effect  of  the  proposed 
amendment.  The  Plaintiffs  had  commenced  their  suit 
on  behalf  of  the  company,  (excepting  the  Defendants), 
upon  the  allegation  of  wrongs  done  to  the  company  by 
Ae  conduct  of  the  Defendants ;  and  they  now  proposed 
to  prosecute  the  same  suit  against  all  the  rest  of  the 
company,  upon  the  sole  foundation  of  wrongs  done  to 
themselves  only. 


The  Vice-Chancellor  said,  that  he  had  at  first 
doubted  whether  the  Court  would  allow  the  Plaintiffs 
to  convert  a  suit  which  was  originally,  in  effect,  a  suit 
by  the  company,  into  a  suit  against  the  oompany ;  but 
on  further  consideration  it  would  appear  that  the  issue 
was  the  same.  The  case  of  the  Plaintiffs,  founded  on 
the  alleged  usurpation  of  the  powers  and  property  of 
the  company,  and  the  illegal  forfeiture  of  the  shares  of 
Jones,  was  met,  on  the  part  of  the  Defendants,  by  a 
denial  of  any  usurpation,  or  that  they  were  otherwise 
than  duly  vested  with  the  authority  of  directors,  and  by 
the  allegation  that  the  shares  of  Jones  had  been  duly 
declared  to  be  forfeited.  It  was  not  material  to  the 
issue  whether  the  rest  of  the  shareholders  approved  or 
disapproved  of  the  alleged  acts.  The  question  whether 
the  Defendants  were  right  or  wrong  was  not  affected 
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by  the  view  taken  of  their  conduct  by  the  other  share- 
holders. The  other  shareholders,  either  as  a  body,  or, 
if  too  numerous,  by  a  sufficient  number,  were  necessary 
parties  to  the  suit;  but  whether  as  Plaintiffs  or  De- 
fendants, was  in  this  case  not  material. 


Leave  was  given  to  amend  the  bill  in  the  manner 
asked  by  the  notice  of  motion. 


WILSON  v.  GOODMAN. 

AN  act  of  Parliament  was  passed  in  1817,  for  the 
making  and  maintaining  a  road  in  the  parish  of  Leeds. 


12M,  13M, 

Uth,  4-  16th 
Jufy, 

3rd  Auguit. 
Bill  by  a  trus- 
tee under  an 
Act  of  Parlia- 
ment for  mak-    it  was  proposed  in  1834  to  make  certain  branch  roads 

ing  and  main- 

taining  roads,     to  be  connected  with  the  original  road,  and  several  per- 
in  the  trust,       *°va  subscribed  towards  the  expense  of  obtaining  an- 

Km^  other  *ct  for  {hat  P1"****-     The  Plaintiff  was  one  of 
for  contnbu-      such  subscribers,  and  acted  as  treasurer.     A  second  act 

toon  towards  a 
debt  recovered 
from  the 
Plaintiff  by 
bankers  who 
had  advanced 
money,  under 

the  trustees  for  and  Bramley  District  of  Road.' 

the  trusv^i^  authorized  by  the  act  to  be  levied,  and  were  vested  in 

rected,  at  the 
hearing,  to 

stand  over,        of  toll-houses,  gates,  and  fences,  in  repairing  and  im- 
PUindff  liberty  proving  the  roads,  in  paying  the  interest  of  loans  which 

to  add  such 

other  trustees 

as  parties  to  the  suit,  as  the  several  Defendants  by  their  answers  submitted  were  necessary 

parties,  and  liable  to  contribute,  if  they  (the  Defendants)  were  liable,— the  Plaintiff 

electing  not  to  waive  his  right  against  such  other  parties. 


was  accordingly  obtained  in  1834,  and  certain  persons 
named  therein  and  their  successors  duly  qualified  to  act 
as  trustees  of  turnpike  roads  in  England  were  appointed 
trustees  of  the  road,  then  called  the  "  Wbrtley,  Armley, 

Certain  tolls  were 
and  were  vested  in 
the  trustees  to  be  applied  in  the  erecting  and  repairing 
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might  be  obtained  on  the  security  of  the  tolls,  and  for 
other  purposes  therein  mentioned. 

The  act  directed  that  meetings  of  the  trustees  should 
be  held;  and  the  first  meeting  in  pursuance  thereof  took 
place  on  the  15th  of  July  1834,  when  T  Blayds  was 
appointed  treasurer,  and  T.  Upton,  clerk.  The  Plain- 
tiff, while  acting  as  treasurer  to  the  subscribers,  had 
opened  an  account  with  Messrs.  Beckett  $*  Co.,  bankers, 
at  Leeds,  in  the  name  of  "  The  Treasurer  of  the  Leeds 
and  Stunningly  Roads?  and  this  account  was  continued 
under  the  same  tide  by  the  trustees  under  the  new 
act,  until  1838.  Minute  books  were  kept,  in  which 
the  resolutions  of  the  trustees,  together  with  the  names 
of  those  who  attended  and  qualified,  were  entered. 
Monies  were  raised  upon  the  credit  of  the  tolls  and  by 
subscription,  and  pud  to  the  credit  of  the  account  at 
the  bank;  and  monies  were  from  time  to  time  drawn 
out  to  make  and  maintain  the  road,  and  were  placed  to 
the  debit  of  the  same  account  On  the  1st  of  January 
1838,  the  balance  on  the  account  was  transferred  to  a 
new  account,  intitled  "  Treasurer  of  the  Worthy  and 
Stunningly  Roads,  with  « Beckett,  Blayds  Sf  Co.'"  In 
1838  a  further  act  was  passed,  empowering  the  trustees 
therein  named,  and  their  successors  duly  qualified,  to 
make  certain  branch  roads,  and  to  take  tolls  thereon, 
and  apply  them  to  the  purposes  therein  mentioned,  and 
among  others  in  the  payment  of  the  interest  of  monies 
borrowed.  The  Plaintiff,  and  the  Defendants,  Good- 
man, B.  Wilson,  Horn,  Pawson,  Brook,  Rogerson,  Fur* 
bank,  Eyres,  Elsworth,  and  Hargrove  were  appointed 
trustees  under  this  act,  and  duly  qualified  by  making 
the  necessary  declaration.  Several  of  the  same  parties 
had  been  trustees,  and  had  qualified  under  the  former 
acts;  and  a  great  number  of  meetings  were  held  under 
the  different  acts,  at  which  the  parties  to  this  suit,  and 
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various  other  trustees  had  occasionally  attended.  Dur- 
ing this  time  the  banking  account  of  the  trustees  had 
been  overdrawn ;  and  the  debt  to  the  bankers  gradually 
increased.  On  the  3 1  st  of  December  1 834,  it  amounted 
to  374£  2*.  Id.  At  the  same  period  of  the  year,  in 
1835,  it  was  reduced  to  275/.  9*.  8rf.  In  1836,  it  was  aug- 
mented to  1265/.  4*.  &d.,  and,  in  1837,  to  1957/.  18*.  2d. 


The  first  meeting  under  the  act  of  1838  took  place 
on  the  26th  of  December  1838,  when  T.  Blayds  was 
again  appointed  treasurer,  and  Upton  and  Clapham 
clerks  to  the  trustees.  The  account  with  the  bank  was 
thenceforth  continued  under  the  same  title,  and  the  pay- 
ments for  the  purposes  specified  in  the  act  were  made 
by  cheques  on  the  bank,  signed  by  Upton  and  Clapham, 
by  the  direction  of  the  trustees.  On  the  31st  of  De- 
cember, 1838,  the  debt  to  the  bank  amounted  to 
2150/.  10*.  9d. 


At  a  meeting,  on  the  7th  of  January,  1839,  Brook 
was  chairman,  and  Elsworth,  Horn,  and  Eyres  were  pre- 
sent. The  clerks  were  at  this  meeting  ordered  to  give 
a  cheque  to  the  road  surveyor  for  8/.  weekly;  and  acorn* 
mittee  of  the  trustees  was  appointed  to  audit  his  ac- 
counts. At  a  meeting,  on  the  18th  of  February,  1839, 
B.  Wilson,  being  chairman,  and  the  Plaintiff,  Goodman, 
Rogerson,  Hargrove,  Horn,  Furbank,  Pawson,  Eyres, 
and  Elsworth,  present,  the  statement  of  the  income  and 
expenditure  of  the  last  year  was  ordered  to  be  signed 
by  the  chairman,  and  printed  and  distributed;  and  a  re- 
solution being  come  to,  that  a  continuation  of  part  of 
the  road  was  desirable,  all  the  subscribers  were  invited 
to  consent  that  a  prior  charge  on  the  tolls  should  be 
given  to  any  person  who  would  lend  1000/.  or  200021  to 
make  the  projected  road.  At  the  same  meeting  the 
clerks  laid  before  the  trustees  a  letter  from  Messrs. 
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Beckett,  Blayds,  Sf  Co.,  requiring  some  decisive  steps  to 
be  taken  for  the  liquidation  of  the  debt  of  the  trustees; 
and  the  clerks  were  directed,  in  answer  to  such  applica- 
tion, to  request  the  bankers  to  continue  the  8L  a- week 
to  the  surveyor,  and  to  inform  them  of  the  projected 
extension  of  the  road.  The  bankers  subsequently  con- 
tinued to  make  the  payment  of  8/.  a-week,  until  the  3rd 
of  August  1839,  when  they  declined  to  make  any  further 
payment. 


1844. 


Statement. 


In  January,  1841,  Messrs.  Beckett  $  Blayds  brought 
assumpsit  against  the  plaintiff  for  22711.  14*.  10<£,  the 
balance  due  on  the  said  banking  account,  at  the  end  of 
the  year  1839,  and  a  verdict  being  found  against  the 
Plaintiff,  he  moved  for  and  obtained  a  rule  nisi  for  a  new 
trial,  which  rule  was  afterwards  discharged;  and  the 
Plaintiff  ultimately  paid  the  balance  and  costs  amount- 
ing to  26022.  13*.  2d.,  besides  interest  on  the  debt 

The  plaintiff  now  filed  his  bill  for  contribution  against 
the  Defendants,  Goodmans  B.  fVilson,  Horn,  Pawson, 
Brook,  Rogerson,  Hargrove,  Furbavh,  Eyres,  and  Els- 
worth. 


The  Defendants,  by  their  answers,  submitted  that  the 
works  authorized  by  the  act  were  of  a  public  nature  and 
for  the  public  benefit,  and  the  Defendants  had  no  per- 
sonal interest  or  benefit  therefrom ;  and  that  the  contracts 
had  been  made  in  the  execution  of  an  act  of  Parliament, 
and  not  upon  their  individual  credit  or  responsibility. 
They  also  set  forth  a  statement  of  the  number  of  meet- 
ings they  had  severally  attended,  and  the  parts  which 
they  had  severally  taken  in  the  business  of  the  trust 
The  Defendant  Goodman  stated  that  he  had  qualified 
and  acted  for  the  first  time  at  the  meeting  of  the  18th 
of  February,  1839.     Elswortk  stated  that  he  had  be- 
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come  bankrupt  in  September,  1839,  and  claiming  the 
benefit  of  his  certificate,  submitted  to  the  Court  whether 
his  assignees  were  not  necessary  parties  to  the  suit. 
Several  of  the  Defendants  suggested  that  the  Plaintiff 
ought  to  have  pleaded  in  abatement  of  the  action  that 
he  was  jointly  liable  with  the  other  trustees  from  whom 
he  claimed  contribution,  or  given  them  notice  of  the 
action  and  an  opportunity  of  joining  in  the  defence. 
They  submitted  that  all  the  trustees  of  the  roads,  or  at 
least  all  those  who  had  qualified,  or  whose  names  were 
mentioned  in  the  minute  book,  and  who  attended  the 
meetings,  or  all  who  attended  the  meetings  at  which  re- 
solutions were  made  for  carrying  on  the  works,  were 
necessary  parties  to  the  suit  The  Defendants  submitted 
that  they  were  not  liable  for  any  debt  incurred  before 
they  had  respectively  qualified  or  acted;  and  those  who 
had  concurred  in  the  order  for  the  advance  of  8/.  a- week 
(except  the  bankrupt),  said  that  they  were  willing  to 
contribute  in  respect  of  that  advance  if  the  claim  of  the 
Plaintiff  had  been  confined  thereto.  The  Defendant 
Brook  died  before  the  hearing. 


Argument.  The  points  taken  in  the  argument  were  in  substance 
the  same  as  those  insisted  upon  by  the  several  answers. 
On  the  general  question  of  the  liability  of  the  trustees  to 
the  debt,  ERggins  v.  Livingstone  (a),  Parrott  v.  Eyre  (ft), 
were  cited.  On  the  right  to  contribution  in  the  suit  in 
in  equity,  CoweU  v.  Edwards  (c),  Craythorne  v.  Swin- 
burne (d).  On  the  point  with  regard  to  the  alleged  omis- 
sion of  the  Plaintiff  to  plead  in  abatement  to  the  action, 
that  the  other  trustees  should  have  been  made  parties, 
Eichorn  v.  Lemaitre  (e),  by  which  it  appeared  that  where 
issue  was  taken  on  such  a  plea  and  found  against  the 


(a)  4  Dow.  P.C.  341. 
(ft)  10  Bing.  283. 
(<?)  2  Bos.  &  Pul.  268. 


(d)  14  Ves.  164. 

(<?)  2  Serj.  Wilson,  367. 
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defendant,  the  judgment  is  peremptory;  and,  upon  the 
question  of  the  right  of  the  Plaintiff,  as  a  co-surety,  to 
prove  against  the  estate  of  Elsworth,  and  the  propriety 
of  making  him  a  party  as  consequent  to  the  absence  of 
that  right,  Ex  parte  Forter(d)9  Clements  v.  Langley(b), 
Wood  v.  Dodgson  (<?),  Aflalo  v.  Fourdrinier  (d),  Ex  parte 
Moore  («). 


Mr.  Walker  and  Mr.  Elmeley,  for  the  plaintiff. 

Mr.  Swanston,  Mr.  Romtffy,  Mr.  Bacon,  Mr.  Hargrove 
and  Mr.  BiddeU,  for  the  several  defendants. 
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Vioe-Chancbllob. 

I  think  it  is  impossible  to  dispose  of  this  case,  ex- 
cept experimentally.  There  are  several  questions  to 
be  considered, — the  first  is,  Supposing  that  the  plain- 
tiff had  brought  before  the  Court  all  the  parties  who 
attended  the  meeting  of  the  18th  of  February,  1839, 
the  most  important  meeting,  and  no  other  persons 
were  suggested  as  necessary  parties,  the  case  would 
be  relieved  of  Brook,  of  the  assignees  of  Elsioorth, 
and  all  the  other  parties,  but  it  would  not  however 
follow,  as  the  Plaintiff's  argument  supposes,  that  be- 
cause Wilson,  one  of  those  who  attended  the  meeting, 
was  liable,  therefore  all  who  attended  that  meeting  must 
be  liable  also.  Mr.  Wilson  had  been  a  most  active  party 
from  the  beginning, — very  little  had  been  done  in  which 
he  had  not  been  more  or  less  concerned — he  had  attended 
a  great  number  of  meetings — he  had  filled  important 
offices,  and  on  that  day  he  took  a  part  in  the  transac- 


ts 4  Dea.  &  Ch.  774.   S.  C. 
Mont.  &  Ayr.  281. 
(6)  5  B.  &  Adol.  372. 


(c)  2  Ma.  &  Sel.  195. 

(d)  6  Bing.  306. 

(«)  2  Glyn  &  Jam.  166. 
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tions.  Some  of  the  other  persons, — I  take  Goodman  as 
an  example, — had  nothing  to  do  with  the  antecedent 
transactions.  The  mere  fact  that  Goodman  was  then 
present,  cannot  of  necessity  lead  to  the  conclusion  that 
he  was  liable  to  the  bankers.  I  cannot  avoid  coming  to 
the  conclusion  that  every  one  of  the  parties  present  there 
might,  as  against  the  bankers,  have  had  a  case  different 
from  the  others.  Several  issues  would  therefore  have 
to  be  directed,  applicable  to  the  divers  cases.  I  should 
be  very  glad  to  take  that  course;  for  the  decision  of  a 
court  of  law  would  furnish  a  satisfactory  rule  for  asceiv 
taining  the  position  of  the  parties.  Unfortunately,  as 
the  case  stands,  that  would  be  directing  an  issue  to  try 
their  liability,  reserving  the  question,  whether  any  other 
persons  were  necessary  parties  to  the  suit;  it  would  be 
a  most  inconvenient  form  of  proceeding,  for  it  might 
lead  to  the  trial  of  further  issues  hereafter  in  another 
suit,  against  those  persons.  I  should  be  reluctant  to 
leave  the  case  open  to  that  contingency  if  it  could  be 
avoided. 


The  assignees  of  Elsworth,  one  of  the  Defendants, 
who  has  become  bankrupt,  are  not  parties  to  the  suit. 
If  he  was  discharged  by  his  certificate,  then  his  assignees 
ought  to  be  here.  As  Elsworth  is  a  party  to  the  record 
that  question  would  be  decided,  but  with  this  inconve- 
nience, that  if  he  was  discharged  the  record  is  defective, 
— the  bankrupt  must  be  dismissed,  and  the  assignees 
will  not  be  bound  by  the  decision.  The  case  is  one 
which  depends  entirely  upon  what  a  jury  may  find. 
Where  there  is  not  a  given  case,  it  is  impossible  to  say, 
without  previously  trying  the  case,  whether  a  trustee 
for  general  public  purposes  is  or  is  not  liable  personally 
for  expenses  incurred.    The  case  of  Ex  parte  Porter  (a), 


(a)  4  Dea.  &  Ch.  774. 
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is  not  very  easy  to  be  understood.  I  have  no  doubt  it 
was  well  decided.  The  judges  were  unanimous;  and  I 
cannot  help  thinking  it  must  have  been  inaccurately 
reported.  The  case  as  reported  was  this : — A.  wished 
to  borrow  money  of  some  bankers  for  his  own  pur- 
poses— his  purpose  was  to  lend  it  to  another  person; 
that  fact  was  immaterial — he  simply  wished  to  borrow 
money  for  his  own  purposes ; — he  went  to  B.,  and  said 
"The  bankers  will  lend  me  the  money  if  you  will  join 
with  me  as  security  to  them;"  and  this  being  acquiesced 
in,  A.  and  B.  became  jointly  and  severally  liable  to  the 
bank,  upon  a  joint  and  several  promissory  note,  for  the 
money.  A.  became  a  bankrupt,  and  it  was  held  that  B. 
could  not  prove  under  that  bankruptcy,  because,  it  was 
add,  that  both  of  them  were  either  to  be  considered  as 
principal  debtors,  or  both  as  sureties  to  the  bank.  They 
were  both  principal  debtors  beyond  all  dispute  as  be- 
tween A.  and  B.  and  the  bank.  That  was  as  clearly 
asserted  a  principle  as  could  be.  A  and  B.  were  both 
liable  as  principals  to  the  bank;  but,  as  between  A.  and 
B.,  B.  was  purely  a  surety.  It  was  a  common  case, 
and  I  am  at  a  loss  to  understand  why  it  was  held  that 
B.  could  not  prove. 
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This  case  is  one  of  so  much  difficulty  that  I  am  dis- 
posed to  give  the  Plaintiff  the  option  either  of  dismissing 
Eltworthy  or  of  trying  the  case  against  JEIsworth,  keep- 
ing him  before  the  Court,  subject  as  the  plaintiff  will  be 
to  the  risk  of  having  to  incur  the  expense  of  trying  it 
over  again  if  the  assignees  ought  to  be  parties. 


It  appears  to  me  that  these  trustees  are  sureties  to 
one  another  to  some  extent, — so  far  as  they  have  made 
themselves  liable.  With  regard  to  Brook,  he  was  made 
a  defendant  originally;  he  was  present  at  the  meeting  of 
the  7th  of  January,  1839,  and  I  confess  I  do  not  see 
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1844.  how  it  is  possible,  if  the  point  be  insisted  upon,  to  avoid 
the  necessity  of  making  his  representatives  parties.  If 
they  are  made  parties  at  the  suggestion  of  the  other  De- 
fendants, and  it  shall  afterwards  turn  out  that  Brook 
ua^mens'  wa8  not  liable,  and  was  an  unnecessary  party,  the  costs 
of  bringing  his  representatives  before  the  Court  may  fell 
on  the  other  Defendants. 

The  great  difficulty  which  I  have  had  in  the  case,  and 
which  compels  me  to  treat  it  in  what  I  may  call  an  ex- 
perimental manner,  is,  with  regard  to  the  situation  of 
any  trustees,  other  than  those  who  were  present  at  the 
two  meetings  which  have  been  principally  referred  to. 
I  take  the  law  to  be  quite  clear,  from  Higguuv.IJmng- 
stone  (a),  that  if  trustees  of  a  turnpike  road,  canal,  or 
any  other  public  work,  act  strictly  within  the  line  of 
their  duty,  they  will  not  be  personally  liable  unless  upon 
a  special  contract.     If  they  act  beyond  the  scope  of  their 
public  powers  and  order  works  to  be  done  for  which 
there  is  no  fund,  they  may  then  be  personally  liable  to 
the  parties  who  advance  money  to  defray  the  expenses  of 
such  works;  that  would  always  depend  upon  the  cu> 
Penonal  Habi-    cumstances  of  each  particular  case.     In  this  case,  there 
tiles  of  atm^"  heing,  as  I  suppose,  no  fund  whatever,  but  tolls  being 
Pl^°^» who    expected  to  be  taken,  money  was  borrowed  from  the 
powers  given      bankers  in  order  to  make  the  road.     Unquestionably, 
actTin  Borrow-   the  parties  in  such  a  transaction  exceeded  their  powers, 
tta  c^u7oT     and  1  sho^d  he  almost  without  a  doubt  as  to  the  per- 

ftiture  or  ex-      gonal  liability  of  those  who  ordered  the  work  to  be 
pected  tolls. 

done,  and  borrowed  the  money  for  that  purpose.     They 

considered  that,  by  extending  their  road  they  should 

improve  their  tolls  and  thereby  acquire  funds  enough 

to  pay  the  expense  of  the  works,  but  they  had  not  tolls 

coming  to  an  amount  sufficient  to  justify  the  expendi- 

(a)  4  Dow.  P.  C.  341. 
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tore  at  the  time; — the  act  therefore  was  altogether  one 
exceeding  their  powers.    I  am  not  now  considering 
an  abstract  point  of  this  kind, — whether,  if  three  per- 
sons agree  together  that  they  will  do  certain  works 
involving  a  certain  expenditure  of  money,  and  in  conse- 
quence of  that  resolution  the  work  be  done,  and  being 
afterwards  unproductive  of  the  expected  profit  or  re- 
turn in  the  shape  of  tolls  or  otherwise,  one  of  the  three, 
rather  than  allow  the  persons  employed  to  go  unpaid, 
himself  chooses  to  pay,  there  must  not  be  a  right  of  con- 
tribution between  them.   It  is  one  question,  who  might 
be  liable  inter  ee,  and  another  question,  who  may  be 
liable  to  a  third  party.    I  am  now  upon  the  question 
of  the  legal  liabilities  of  these  Defendants  to  the  bankers 
under  the  actual  circumstances  which  severally  affect 
than.     It  is  suggested  that  some  other  persons  ought  to 
be  parties;  and  in  going  back,  and  looking  at  the  time 
when  the  debt  was  contracted,  the  persons  who  then  at- 
tended the  meetings,  who  must  be  taken  to  have  author- 
ized the  works  to  be  done,  in  whole  or  in  part,  and  who 
therefore  authorised  the  expenditure, — it  appears  to  me 
impossible,  without  trying  the  case,  to  ascertain  with 
certainly  who  are  liable  and  who  are  not.    I  confine  the 
observation  to  those  persons  whose  names  appear  in  the 
book,  or  who  attended  at  the  meeting:  no  others  I  think 
can  be  liable :  there  is  no  pretence  for  saying  that  merely 
because  a  man  is  a  commissioner  or  trustee,  if  he  did 
not  attend,  that  he  is  liable.    With  regard  to  those  who 
attended,  if  the  Defendants  say,  that  any  of  them  are 
Hable,  (and  as  the  Defendants  have  the  same  means  of 
information  as  the  Plaintiff,  I  think  they  are  bound  to 
point  out  which  of  those  persons  they  allege  are  neces- 
sary parties),  I  must  require  the  Plaintiff  either  to  make 
those  persons  parties,  or  to  waive  any  relief  against  them. 
The  same  question,  however,  will  occur  with  respect  to 
them,  as  in  the  case  of  Brook,  if  it  turns  out  they  are 


1844. 


Judfmtnt. 


Case  of  joint 
liabilities,  in 
which  it  is  in- 
cumbent on  the 
defendant  who 
objects  that 
other  persons 
are  necessary 
parties,  to 
point  out  who 
are  the  persons 
he  requires  to 
be  brought  be- 
fore the  Court. 
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1845.  not  liable;  that  is,  whether  the  costs  of  making  them 
Defendants  ought  not  to  fall  upon  the  Defendants  rais- 
ing the  objection,  and  not  upon  the  plaintiff. 


e*  Dismiss  the  bill,  without  costs,  as  to  so  much  of  the  bill  as  prays 

18/ A  <$•  22nd  **ry  relief  against  the  Defendant  Elsworth,  And  as  to  so  much  of 
Jan,  1845.  the  bill  as  seeks  relief  against  the  other  Defendants,  the  Court  is  of 
opinion  that  such  further  proceedings  should  be  had  as  may  be  ne- 
cessary, for  the  purpose  of  ascertaining  the  liability  (if  any)  of  each 
of  such  remaining  Defendants,  to  contribute  towards  making  good  to 
the  Plaintiff  the  amount  claimed  to  be  due  to  him  in  respect  of  the 
principal,  interest,  and  costs  paid  by  him  to  Messrs.  Beckett,  Blayds  $ 
Co.,  as  in  &c,  and  the  costs  of  defending  the  action  brought  by  them 
as  in  &c.  But  that  such  further  proceedings  ought  not  to  be  had 
unless  all  persons  (if  any)  other  than  the  remaining  Defendants  who 
were  liable  to  contribute  towards  making  good  to  the  Plaintiff  his 
aforesaid  demand,  were  parties  thereto,  to  the  intent  that  the  same 
may  be  final.  And  it  appearing  that  the  Defendant  Goodman,  by 
his  several  answer,  and  also  the  Defendants  Wilson,  Horn,  Pawson, 
Rogerson,  Furbank,  and  Eyre*,  by  their  joint  and  several  answer, 
had  insisted,  that  if  it  should  be  held  that  they  had  become  liable  to 
pay  or  contribute  to  the  payment  of  any  part  of  the  costs  and  damages 
in  the  bill  alleged  to  have  been  incurred  or  paid  by  the  Plaintiff,  that 
the  several  persons  in  the  said  answers  mentioned  or  referred  to  were 
equally  liable  to  contribute  rateably  to  the  payment  of  the  said  costs 
and  damages ;  and  it  also  appearing  that  the  Defendant  Hargrove, 
by  his  answer,  had  submitted  whether  certain  persons  mentioned  or 
referred  to  in  his  answer,  or  some  of  them  ought  not  to  be  parties  or 
a  party  to  the  suit,  the  Court  required  the  Plaintiff  to  elect  whether 
he  would,  by  amending  his  bill  or  otherwise,  make  parties  to  the  suit, 
the  assignees  of  Elsworth  and  such  of  the  persons  mentioned  or  refer- 
red to  in  the  aforesaid  answers  of  Goodman,  Wilson,  Horn,  Pawson, 
Rogerson,  Furbank,  Eyres,  and  Hargrave,  as  he  might  be  advised, 
or  to  waive  all  such  right  of  contribution  (if  any)  in  respect  of  his 
aforesaid  demand  in  this  cause  as  he  might  have  against  any  persons 
other  than  the  said  Defendants  ; — And  the  Plaintiff,  by  his  counsel, 
having  elected  not  to  waive  any  right  he  might  have  against  persons 
not  now  parties  to  this  .suit: — The  Court  doth  order  that  this  cause 
do  stand  over,  and  that  the  Plaintiff  be  at  liberty  to  make  the  several 
persons  mentioned  or  referred  to  in  the  said  answers  as  aforesaid,  or 
their  representatives  and  assignees,  and  the  assignees  of  the  Defend- 
ant Elstoorih  and  such  other  persons  (if  any)  as  he  may  be  advised, 
parties  to  this  suit,  either  by  amendment  or  supplemental  bill  or  bill 
of  revivor  as  he  may  be  advised.  But  the  Plaintiff  is  not  to  be  bound 
to  make  parties  such  (if  any)  of  the  persons  mentioned  or  referred  to 
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in  the  said  answers  as  aforesaid,  as  against  whom  the  Plaintiff  may  he  J844. 

willing  at  the  future  hearing  of  the  cause  to  wave  any  claim  to  con- 
tribution in  respect  of  the  matters  in  the  bill  mentioned.  Liberty  to 
bring  on  the  cause  again  for  hearing ;  and  in  the  meantime  to  apply. 
Leave  to  amend  by  making  the  said  persons  and  other  proper  persons 
(if  any)  parties  to  this  suit.  Liberty  to  all  parties  to  apply  as  they  Mmmis. 
may  be  advised.  The  Plaintiff  to  pay  to  the  Defendants  the  costs  of 
the  day. 


ROY  v.  GIBBON.  **  iort. 

AN  administration  suit,  by  the  residuary  legatees  An  executor 
against  die  surviving  executor,  who  had  proved  the  the  will  in 
will  in  India,  and  another  executor  who  had  proved  the  iffuJ!mmL 

same  will  in  England.     The  Indian  executor,  (residing  vh*&  that, 

•  after  payment 

in  England  at  the  time  of  his  motion),  by  his  answer,  of  all  the 

admitted,  that,  after  paying  all  the  debts  he  knew  of,  a  certain  ba-' 

there  remained  in  his  hands  49,570  rupees,  subject  to  j£5te<£^ned 

certain  expenses,  and  a  commission  which  he  claimed  inhiahands, 

thereon.     The  Defendant  stated,  that  he  had  lent  such  ehargee  and 

balance,  at  interest  at  7  per  cent,  to  Messrs.  Watson  $-  tm^ttnTof 

Co.,  of  Calcutta,  of  which  firm  Defendant  then  was,  but  *"*  *•!■■* 

not  ascertained, 

had  since  ceased  to  be,  a  partner ;  he  added,  that,  in  and  that  he  had 

March,  1844,  he  had,  on  the  application  of  the  solicitors  balance  on 

of  the  Plaintiffs  for  the  investment  of  the  fund  in  Eng-  K^JJJJL 

land,  given  notice  to  Watson  k  Co.  of  the  withdrawal  ordered  to  pay 
°  r  the  balance  into 

of  the  fund,  and,  by  a  letter  transmitted  in  April,  he  had  Court,  allow- 
directed  the  money  to  be  remitted.     The  answer  also  J^to  be  re- 
stated, that,  since  the  Defendant  had  left  India,  some  ^St^^ 
payments  had  been  made  by  Watson  $■  Co.  on  his  be-  sosjeatsd  de- 
half  as  executor,  in  respect  of  the  testator's  estate,  the  day  which 
particulars  of  which  he  had  written  for,  but  had  not  yet  Smefcrtisa 

received.  remittance  of 

the  fond  from 
India. 

The  Plaintiffs  moved  for  the  payment  into  Court,  on 

VOL.  IV.  f  h.  w. 
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1844.  or  before  the  17th  of  July,  by  the  Defendant,  the  Indian 
executor,  of  4957£  being  the  value  of  49,570  rupees, 
or  such  other  sum  sterling  as  might,  on  the  17th  of  July, 
be  such  value,  or  for  the  deposit  of  the  rupees  in  the 
bank. 


Statement, 


Argument.         Mr.  RomiUy  and  Mr.  Speed  for  the  motion. 

Mr.  Wood,  for  the  Defendant,  cited  Richardson  v.  Tlie 
Bank  of  England  (a),  QuarreU  v.  Beckford(b),  and  Free- 
man v.  FairUe  (c\  in  support  of  the  argument,  that  the 
admission  of  the  money  in  question,  being  in  the  ex- 
ecutor's hands,  was  not  distinct  enough  to  found  an 
order  for  payment  into  Court. 


Judgment.  The  Vice-Chancellor  said  that  the  rule  on  the 
subject  of  the  order  for  payment  of  money  into  Court 
was,  perhaps,  less  strict  at  the  present  day,  than  it  was 
stated  in  Freeman  v.  Fairtie.  The  practice  now  was, 
that  where  a  party  charged  himself  with  the  receipt  of 
a  fund,  he  was  bound  by  that  charge  until  he  had  re- 
lieved himself  from  it  by  shewing  a  proper  application 
of  the  money.  It  was  not  enough  for  a  party,  whose 
duty  it  was  to  know  the  truth  and  be  ready  with  infor- 
mation, to  leave  the  application  in  doubt,  by  merely 
expressing  ignorance  with  regard  to  the  charges  to  which 
the  fund  was  liable.  Still  less  was  it  sufficient,  as  in 
this  case,  to  rely  upon  a  disposition  of  the  fund,  which 
in  substance  amounted  to  a  breach  of  trust,  as  an  objeo- 


(a)  Per  Lord   Cottenham,   4        (e)  Per  Lord  Eldon,  3  Meriv. 
Myl.  &  Cr.  176.  39. 

(b)  HVei.177. 
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tkm  to  the  usual  order  for  securing  the  fund.     The 
question  was  now  wholly  one  of  time. 

«• 
The  Defendant  may  retain  a  reasonable  sum  in  respect       Gibbon. 
of  the  claim  for  expenses  and  commission,  and  the  re-     Judgment. 
mainder  must  be  paid  into  Court 


The  fund  was  ordered  to  be  paid  into  Court  on  or  before  the  2nd 
day  of  Michaelmas  Term,  the  Defendant  undertaking  to  invest  it  in 
Consols  if  remitted  from  India  before  that  time. 


Thei 


FLETCHER  v.  FLETCHER  17/A,  ism, 

mh,and 

25th  July. 

1  bill  was  filed  by  Jacob,  a  natural  son  of  the  testator,  The  testator, 

EIUs  Fletcher,  for  the  payment,  by  the  Defendants,  his  deed,  covenant- 
executors,  out  of  the  assets,  of  a  sum  of  60,0007.,  with  $^£2"* 
interest  thereon,  from  the  expiration  of  twelve  months  ** and  B«»  ,**• 

two  natural 

from  the  decease  of  the  testator.   The  claim  was  founded  sons,  or  either 

upon  a  voluntary  deed,  executed  by  the  testator,  between  amriTe  htm,  hie 

four  and  five  years  before  his  death,  which  was  thence-  ^  t?totory 

forward  retained  by  the  testator  in  his  own  possession,  administrators 

.  should  within 

without  haying  been  communicated  either  to  the  trus-  twelve  months 

"    "*"  after  his  death 

pay  to  trustees 
named  in  the  deed,  60,000/.  upon  trust  for  such  of  them,  (  A .  and  B.)»  a*  should  attain  twenty- 
ooeandbe  living  at  the  time  of  his  death;  and  if  neither  of  them,  having  survived  him,  should 
attain  twenty -one,  then  upon  trust  for  him  (the  testator)  his  executors  and  administrators. 
Tne  testator  retained  the  deed  in  his  own  possession  until  his  death,  and  did  not  communi- 
cate it  either  to  the  trustees  or  to  A.  and  B.  The  testator,  by  his  will,  dated  some  years 
later  than  the  deed,  bequeathed  all  his  property  upon  trust  for  the  benefit  of  his  wife,  his 
and  sons  A.  and  B.,  and  his  legitimate  children.  After  the  death  of  the  testator,  the  deed 
of  covenant  was  found  amongst  his  papers.  A.  survived  the  testator,  and  attained  twenty- 
om  :— Aefcf ,  that  although  the  deed  of  covenant  was  voluntary,  it  nevertheless  created  a 
trost  for  A.,  and  that  the  refusal  of  the  trustee  to  sue  at  law  upon  the  covenant  did  not 
prejudice  the  right  of  A.  to  recover  the  payment  of  the  debt  out  of  the  assets  of  the 


That  the  deed  was  not  of  a  testamentary  nature,  there  being  no  power  of  revocation 
reserved  to  the  covenantor. 

That  the  retention  of  the  deed  in  the  possession  of  the  covenantor,  and  the  absence  of 
eaamunkation  respecting  it  to  the  trustees  and  the  cestuis  que  trust,  did  not  affect  its 
vifidity. 

f2 
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1844. 
Flbtchbb 

V. 

Flbtchsb. 
Statement. 


tees  appointed  tin  the  deed,  or,  so  far  as  it  appeared  to 
the  Plaintiff  or  the  other  parties  interested  under  it, 
and  which  was  ultimately  discovered  some  years  after 
the  death  of  the  testator,  by  a  person  the  executors 
employed  to  make  a  schedule  of  his  papers,  by  whom 
it  was  found,  wrapped  together  with  an  examined  copy 
of  the  same  deed,  in  a  brown  paper  parcel 


Voluntary 
deed. 


^ 


The  indenture  in  question  was  expressed  to  be  made 
the  1st  day  of  September,  1829,  between  Ellis  Eletcher 
of  the  one  part,  and  five  trustees  therein  named  of  the 
other  part;  and  it  recited  that  Ellis  Fletcher,  being  de- 
sirous of  making  provision  for  his  two  natural  sons, 
John,  then  of  the  age  of  eleven  years,  and  Jacob  (the 
Plaintiff),  then  of  the  age  of  six  years,  had  proposed 
and  agreed  to  enter  into  the  covenant  and  declaration 
of  trust  thereinafter  contained;  and  it  was  thereby  wit- 
nessed, that,  in  consideration  of  the  premises  and  of  the 
natural  love  and  affection  which  Ellis  Fletcher  bore  to- 
wards his  said  sons  John  and  Jacob,  he  the  said  Ellis 
Fletcher  did,  for  himself,  his  heirs,  executors,  and  ad- 
ministrators, covenant  and  agree  with  and  to  the  said 
trustees,'  their  heirs,  executors,  administrators,  and  as* 
signs,  that,  in  case  the  said  John  and  Jacob,  or  either 
of  them,  should  survive  the  said  Ellis  Fletcher,  then 
and  in  such  case  the  heirs,  executors,  or  administra- 
tors of  him  the  said  ElHs  Fletcher,  should  and  would, 
within  twelve  calendar  months  next  after  his  decease, 
well  and  fully  pay,  or  cause  to  be  paid,  unto  the  said 
trustees,  their  executors,  administrators,  and  assigns,  the 
sum  of  60,000/.  And  it  was  thereby  expressed  to  be 
agreed  and  declared,  and  particularly  the  said  Ellis 
Fletcher  did  thereby  declare,  that  the  said  trustees,  and 
the  survivor  of  them,  and  the  executors,  administrators, 
and  assigns  of  such  survivor,  should  stand  and  be  pos- 
sessed of  and  interested  in  the  said  sum  of  60,000/. 
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when  and  as  the  same  should  come  to  their  or  his 
hands,  upon  trust  for  the  said  John  and  Jacob,  or  such 
one  of  them  as  should  attain  the  age  of  twenty-one 
jean  and  should  be  living  at  the  decease  of  the  said 
EBu  Fletcher,  and  their  or  his  executors,  administrators, 
and  assigns;  and,  if  both  of  them  should  attain  that 
age,  and  be  then  living,  then  the  same  to  be  divided 
between  them  in  equal  shares  as  tenants  in  common. 
And  it  was  thereby  expressed  to  be  further  agreed  and 
declared,  that  in  case  neither  of  them,  the  said  John  and 
Jacob,  having  survived  the  said  ElUs  Fletcher,  should 
attain  the  age  of  twenty-one  years,  then  the  said  sum  of 
60,0002.  should  remain  and  be  in  trust  for  EUit  Fletcher, 
his  executors,  administrators,  and  assigns,  and  be  deemed 
part  of  his  personal  estate.  And  it  was  declared  that, 
if,  on  the  decease  of  the  said  EUti  Fletcher,  the  said 
John  and  Jacob,  or  either  of  them,  should  be  under  the 
age  of  twenty-one  yean,  then  the  trustees  or  trustee  for 
the  time  being  should  invest,  in  their  or  his  names  or 
name,  the  said  sum  of  60,000i,  or  so  much  thereof  as 
should  not  be  absolutely  vested  or  payable  under  the 
trust  therein-mentioned,  and  should  stand  and  be  pos- 
sessed of  the  said  stocks,  funds,  and  securities  upon 
trust  to  pay  and  apply  the  whole  or  a  competent  part  of 
the  interest  or  dividends  of  the  said  sum  of  60,000/* 
unto  or  for  the  maintenance  or  education  of  the  said 
John  and  Jacob  during  their  minorities,  with  power  to 
raise  and  apply  sums,  not  exceeding  10,000/.  each,  for 
their  preferment  or  advancement  And  it  was  further 
agreed  and  declared,  that,  after  the  decease  of  the  stud 
EKm  Fletcher,  the  trustees  or  trustee  for  the  time  being, 
until  the  said  trust  monies  should  vest  absolutely  in 
some  peraon  or  persons,  under  the  trusts  thereinbefore 
expressed,  should  receive  and  accumulate  the  interest, 
dividends,  and  annual  produce  thereof,  or  so  much  there- 
of as  should  be  unapplied  and  undisposed  of  under  the 
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1844.  said  trusts;  and  that  the  said  interest,  dividends,  and 
accumulations  should  belong  to  and  be  in  trust  for  the 
person  or  persons  who,  under  the  trusts  thereinbefore 
declared,  should  ultimately  become  entitled  to  the  fund 
or  funds  from  which  such  accumulations  should  have 
proceeded.  And  the  deed  contained  the  usual  clauses 
enabling  the  trustees  to  give  receipts  and  for  indem- 
nifying them. 

Will.  The  testator,  by  his  will,  dated  the  11th  of  January, 

1834,  after  revoking  all  previous  testamentary  disposi- 
tions which  he  might  have  made,  gave  and  devised  all 
his  real  and  personal  estate  to  the  trustees  and  execu- 
tors therein  named,  upon  certain  trusts,  for  the  benefit 
of  his  wife,  his  said  sons  John  and  Jacob,  and  his  three 
legitimate  children,  who  were  infants. 

The  testator  died  on  the  26th  of  April,  1884  John, 
one  of  his  said  sons,  died  in  1886,  an  infant  The 
Plaintiff,  Jacob,  the  other  son,  attained  twenty-one,  in 
September,  1843. 

Bill.  The  Plaintiff,  by  his  bill,  claimed  to  have  become 

solely  entitled  to  the  60,000/.  and  interest,  under  the  in- 
denture of  covenant  of  September,  1829,  upon  the  death 
of  John,  his  brother,  under  twenty-one;  and  the  bill  pray- 
ed that  the  said  indenture  might,  if  necessary,  be  esta- 
blished; and  that  it  might  be  declared  that  by  virtue 
thereof  the  Plaintiff  was  entitled  to  have  the  sum  of 
/  60,000/.  and  interest,  in  addition  to  any_benefit  given 
to  him  by  the  testator's  will ;  and  that  the  Defendants, 
the  executors,  might  be  decreed  to  pay  to  the  Plaintiff 
what  should  be  due  to  him  in  respect  of  the  same. 

Aruwers.  The  executors  admitted  assets.     The  surviving  trus- 

tees named  in  the  indenture  of  covenant  of  September, 
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1829,  by  their  answer,  said,  that  they  had  not  accepted 
or  acted  ul the  trusts  of  the  indenture;  and  they  de- 
dined  to  accept  or  act  in  such  trusts,  unless  the  Court 
should  be  of  opinion  that  they  were  bound  so  to  act; 
they  also  declined  to  take  proceedings  either  at  law  or 
in  equity,  or  to  permit  their  names  to  be  used  for  the 
purpose  of  recovering  the  said  sum  of  60,000JL,  except 
under  the  order  and  upon  being  indemnified  by  the  de- 
cree of  the  Court;  and  they  declined  to  receive  the 
said  sum,  or  to  hold  it  upon  the  trusts  of  the  indenture 
unless  under  such  decree;  but  they  stated  that  they 
were  willing  to  act  as  the  Court  should  direct. 
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Annotrs. 


Mr.  BamOfy  and  Mr.  Webster,  for  the  Plaintiff,  sub- 
mitted, first,  that  the  deed,  though  voluntary,  was  yet 
complete,  and  effectually  created  a  trust  for  the  objects 
of  it;  leaving  nothing  for  the  Court  to  perfect.  On 
this  part  of  the  argument  the  cases  of  APFadden  v. 
Jenkyns  (a)  and  Meek  v.  Kettiewell  (b),  and  most  of  the 
cases  there  mentioned,  were  cited.  Secondly,  that, 
where  the  Court  is  not  called  upon  to  complete  a  trans- 
action for  which  there  is  no  consideration,  but  is  only 
called  upon  to  give  to  the  transaction  its  legal  effect, 
the  circumstance  that  it  is  voluntary  is,  as  against 
legatees  and  other  parties  equally  voluntary,  no  objec- 
tion: WUUamson  v.  CodringUm  (c),  Bill  v.  Cureton  (</), 
Jefferys  v.  Jeffery*  (e),  Beard  v.  NukhaUfJ).  That 
the  voluntary  deed,  therefore,  was  paramount  to  the 
will:  Janes  v.  Powell  (y),  Peck  v.  Parrot  (A),  Bolton  v. 


Argument. 


(a)  1  Hare,  458;  S.C.  Fbill. 
153. 
(*)  Id.  464. 
(c)  1  Ves.  511. 
(<0  2  Myl.  &  K.  503. 


(e)  Cr.  &  Ph.  138. 
(/)  1  Vera.  427. 
(g)  1  Eq.  Ca.Ab.  84. 
\h)  1  Vet.  236. 
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Bolton  (a),  dough  v.  Lambert  (b\  Boughton  v.  Bough- 
ton  (c),  ViUers  v.  Beaumont  (d).  The  circumstance  that 
the  deed  was  retained  by  the  covenantor,  in  his  own 
possession,  did  not  affect  its  validity,  or  make  it  less 
binding:  Doe  d.  Garnont  v.  Knight  (e\  Exton  v. 
Scott  (/),  Dillon  v.  Coppin  (g),  HaB  v.  Palmer  (A>  An 
action  of  covenant  might  be  maintained,  at  law,  upon 
the  deed:  Tufnell  v.  Constable  (i),  Jones  v.  Waite  (k\ 
and  Stephens  v.  Trueman  (I).  There  being  no  doubt 
of  the  legal  force  of  the  instrument,  and  therefore  no 
necessity  for  a  trial  at  law,  the  Court  "  will  not  send  it 
to  law  to  make  two  suits  out  of  one  n(m):  Fcaree  v. 
Creswiche  (»),  Vernon  v.  Vernon  (o).  The  trust,  being 
complete,  would  not  be  allowed  to  fail  from  the  want  of 
an  efficient  trustee ;  and  the  forbearance  of  the  trustee 
to  sue  would  not  be  allowed  to  affect  the  right  of  the 
cestui  que  trust :  Lechmere  v.  Earl  of  Carlisle  (p). 


Mr.  Tinner/  and  Mr.  FoUett,  for  the  infant  children 
of  the  testator,  contended,  that  the  deed  amounted 
merely  to  a  contract  between  two  fjersons  for  the  bene- 
fit of  a  third,  who  was  not  a  party ;  and  it  was  there- 
fore within  the  principle  of  Wallwyn  v.  Coutts  (q),  Col- 
year  v.  Countess  of  Mulgraneir),  and  cases  of  that  class: 
that  it  was  at  the  utmost  executory,  and,  being  founded 


(a)  3  Swung.  414. 

(b)  10  Sim.  174. 
(e)  1  Atk.  625. 

(d)  1  Vera.  100. 

(e)  5B.  &C.  671. 
(/)  6  Sim.  31. 

(g)  4  Myl.  &  Cr.  647. 
(h)  3  Hare,  532. 
(•)  7Ad.&  £1.798. 
(k)  5  Bing.  N.  C.  341. 


(/)  1  Ves.  74,  per  Lord  Hard- 
wick; 

(m)  Per  Lord  Hardwicke,  1 
Ves.  515. 

(n)  2  Hare,  286. 

(o)  2  P.  Wms.  594. 

(p)  3  P.  Wms.  211,215. 

(g)  3  Mer.  707. 

(r)  2  Keen,  81. 
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on  no  valuable  consideration,  this  Court  would  not  inter- 
fere to  give  effect  to  the  instrument.  In  support  of  this 
view,  they  referred  to  the  first  class  of  cases  mentioned 
in  the  foregoing  note  of  the  argument  for  the  Plaintiff. 
And,  lastly,  they  submitted  that  the  instrument  was  of 
a  testamentary  character,  and  as  such  was  incapable  of 
being  sustained  until  it  had  been  proved  as  a  will;  and 
that,  looking  at  it  as  a  will,  it  was  clearly  revoked  by 
the  subsequent  will  of  the  testator,  which  had  been  duly 
proved :  Rigden  v.  VaWer  (a),  Cecil  v.  Butcher  (b),  Brack- 
enbury  v.  Brackenbury  (c),  Woodbridge  v.  Spooner  (d), 
Ward  v.  Turner  (e),  In  re  Evans  (/). 


1844. 


Mr.  James  Parker  and  Mr.  Sehoyn,  for  the  surviving 
trustees  of  the  voluntary  deed. 

Mr.  Spence  and  Mr.  Bazalgette,  for  the  executors. 


Vice-chancellor  : — 

It  is  not  denied,  that  if  the  Plaintiff  in  this  case  had 
brought  an  action  in  the  name  of  the  trustees,  he  might 
have  recovered  the  money;  and  it  is  not  suggested, 
that  if  the  trustees  had  simply  allowed  their  name  to  be 
need  in  the  action,  their  conduct  could  have  been  im- 
peached. There  are  two  classes  of  cases,  one  of  which 
is  in  favour  of,  and  the  other,  if  applicable,  against,  the 
Plaintiff's  claim.  The  question  is,  to  which  of  the  two 
classes  it  belongs. 

In  trying  the  equitable  question,  I  shall  assume  the 


(a)  2  Yes.  252. 

(*)  2J.&  W.565,573, 

(c)  2  J.  &  W.  391. 


(d)3B.&  A.  233,  236. 

(e)  2  Vei.  431. 

(/)  2  Cro.  Meet.  &  Roe.  206. 


JufyHXA. 
Judgment. 
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validity  of  the  instrument  at  law.  If  there  was  any 
doubt  of  that,  it  would  be  reasonable  to  allow  the 
Plaintiff  to  try  the  right  by  suing  in  the  name  of  the 
surviving  trustee.  The  first  proposition  relied  upon 
against  the  claim  in  equity  was,  that  equity  will  not  in- 
terfere in  favour  of  a  volunteer.  That  proposition, 
though  true  in  many  cases,  has  been  too  largely  stated 
A  court  of  equity,  for  example,  will  not,  in  favour  of  a 
volunteer,  enforce  the  performance  of  a  contract  in  specie. 
That  it  will,  however,  sometimes  act  in  favour  of  a  vo- 
lunteer, is  proved  by  the  common  case  of  a  volunteer  on 
a  bond  who  may  prove  his  bond  against  the  assets. 
Again,  where  the  relation  of  trustee  and  cestui  que  trust 
is  constituted,  as  where  property  is  transferred  from  the 
author  of  the  trust  into  the  name  of  a  trustee,  so  that 
he  has  lost  all  power  of  disposition  over  it,  and  the 
transaction  is  complete  as  regards  him,  the  trustee, 
having  accepted  the  trust,  cannot  say  he  holds  it,  ex- 
cept for  the  purposes  of  the  trust;  and  the  Court  will 
enforce  the  trust  at  the  suit  of  a  volunteer.  According 
to  the  authorities,  I  cannot,  I  admit,  do  anything  to  per- 
fect the  liability  of  the  author  of  the  trust,  if  it  is  not 
already  perfect  This  covenant,  however,  is  already  per- 
fect The  covenantor  is  liable  at  law,  and  the  Court  is 
not  called  upon  to  do  any  act  to  perfect  it.  One  ques- 
tion made  in  argument  has  been,  whether  there  can  be  a 
trust  of  a  covenant  the  benefit  of  which  shall  belong  to  a 
third  party ;  but  I  cannot  think  there  is  any  difficulty 
in  that  Suppose,  in  the  case  of  a  personal  covenant 
to  pay  a  certain  annual  sum  for  the  benefit  of  a  third 
person,  the  trustee  were  to  bring  an  action  against  the 
covenantor;  would  he  be  afterwards  allowed  to  say  he 
was  not  a  trustee  ?  If  he  cannot  do  so  after  once  ac- 
knowledging the  trust,  then  there  is  a  case  in  which 
there  is  a  trust  of  a  covenant  for  another.     In  the  case 
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oiClough  v.  Lambert  {a)  the  question  arose;  the  point 
does  not  appear  to  have  been  taken  during  the  argu- 
ment, but  the  Vice-Chancellor  of  England  was  of  opin- 
ion that  the  covenant  bound  the  party ;  that  the  cestui 
que  trust  was  entitled  to  the  benefit  of  it;  and  that  the 
mere  intervention  of  a  trustee  made  no  difference*  The 
proposition,  therefore,  that  in  no  case  can  there  be  a 
trust  of  a  covenant,  is  clearly  too  large,  and  the  real 
question  is,  whether  the  relation  of  trustee  and  cestui 
que  trust  is  established  in  the  present  case. 


1844. 


Judgment. 


There  is  another  class  of  cases: — Brackenbury  v. 
Braehenbury  (b),  Cecil  v.  Batcher  (c),  and  others,  in  which 
it  was  doubted  whether,  if  the  author  of  a  voluntary 
deed  retains  it  in  his  possession,  the  Court  will  interfere 
in  favour  of  the  volunteer  to  have  it  delivered  up;  but 
these  are  cases  which  I  think  hardly  affect  the  present 
question. 

It  was  then  said  that  this  was  an  agreement  by  A. 
and  B.  for  the  benefit  of  C,  a  stranger  to  both ;  and, 
that,  according  to  the  cases,  of  which  Colyear  v.  Lady 
Mulgrave  (d)  is  an  example,  C,  the  stranger,  could  not 
enforce  the  agreement.  But  where  the  transaction  is 
of  each  a  nature  that  there  is  no  doubt  of  the  intention 
of  A.,  while  dealing  with  his  own  property,  to  consti- 
tute B.  a  trustee  for  C,  and  B.  has  accepted  the  trust, 
may  not  C.  be  in  a  condition  to  compel  B.  to  enforce 
the  legal  right  which  the  trust-deed  confers  upon  him. 
If  the  trustees  have  in  this  case  accepted  the  trust,  I 
think  the  decision  in  Clough  v.  Lambert  applies ;  and  if 
they  have  not  accepted  the  trust,  I  scarcely  think  that 


(a)  10  Sim.  174. 

(b)  2  J.  &  W.  301. 


(e)  Id.  565. 
<<*)  2  Keen,  81. 
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1844.  &ct  cm  make  a  difference.  It  is  an  extraordinary  pro- 
position, that  nothing  being  wanted  to  perfect  the  liabi- 
lity of  the  estate  to  pay  the  debt,  the  plaintiff  has  no 

right  in  equity  to  obtain  the  benefit  of  the  trust 
Judgment. 


Vice-Chancellor  : — 

July  25<A.  The  objections  made  to  the  relief  sought  by  the  Plain- 
tiff under  the  covenant  in  the  trust-deed  of  September, 
1829,  were  three :  first,  that  the  covenant  was  volun- 
tary; secondly,  that  it  was  executory;  and,  thirdly, 
that  it  was  testamentary,  and  had  not  been  proved  as  a 
will.  For  the  purpose  of  considering  these  objections  I 
shall  first  assume,  that  the  surviving  trustee  of  the  deed 
of  September,  1829,  might  recover  upon  the  covenant  at 
Jaw ;  and  upon  that  assumption  the  only  questions  will 
be,  first,  whether  I  shall  assist  the  Plaintiff  in  this  suit 
so  far  as  to  allow  him  the  use  of  the  name  of  the  sur- 
viving trustee,  upon  the  latter  being  indemnified,  a 
course  which  the  trustee  does  not  object  to  if  the  Court 
shall  direct  it ;  and,  secondly,  whether  I  shall  further 
facilitate  the  Plaintiff's  proceeding  at  law  by  ordering 
the  production  of  the  deed  of  covenant  for  the  purposes 
of  the  trial 

Now,  with  regard  to  the  first  objection,  for  the  rea- 
sons which  I  mentioned  at  the  close  of  the  argument,  I 
think  the  proposition  insisted  upon,  that  because  the 
covenant  was  voluntary,  therefore  the  Plaintiff  could 
not  recover  in  equity,  was  too  broadly  stated.  I  re- 
ferred to  the  case  of  a  volunteer  by  specialty  claiming 
payment  out  of  assets,  and  to  the  case  of  one  claiming 
under  a  voluntary  trust,  where  a  fund  has  been  trans- 
ferred.    The  rule  against  relief  to  volunteers  cannot,  I 
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conceive,  in  a  case  like  that  before  me,  be  stated  higher  1844. 
than  this, — that  a  court  of  equity  will  not,  in  favour 
of  a  volunteer,  give  to  a  deed  any  effect  beyond  what 
die  law  will  give  to  it  But  if  the  author  of  the 
deed  has  subjected  himself  to  a  liability  at  law,  and 
the  legal  liability  comes  regularly  to  be  enforced  in 
equity,  as  in  the  cases  before  referred  to,  the  observa- 
tion that  the  claimant  is  a  volunteer  is  of  no  value 
in  favour  of  those  who  represent  the  author  of  the 
deed.  If,  therefore,  the  Plaintiff  himself  were  the  co- 
venantee, so  that  he  could  bring  the  action  in  his  own 
name,  it  follows,  from  what  I  have  said,  that,  in  my 
opinion,  he  might  enforce  payment  out  of  the  assets 
of  the  covenantor  in  this  case.  Then,  does  the  inter- 
position of  the  trustees  of  this  covenant  make  any  dif- 
ference? I  think  it  does  not.  Upon  this  part  of  the 
case  I  have  asked  myself  the  question  proposed  by  Vice- 
ChanceQor  Knight  Bruce,  in  Davenport  v.  Bishapp  (a), 
whether,  if  the  surviving  trustee  chose  to  sue,  there 
would  be  any  equity  on  the  part  of  the  estate  to  re- 
strain him  from  doing  so ;  or,  which  is  the  same  ques- 
tion, in  principle,  whether,  in  a  case  in  which  the 
author  of  the  deed  has  conferred  no  discretion  on  the 
trustees  (upon  which  supposition  the  estate  is  liable  at 
law)  the  right  of  the  Plaintiff  is  to  depend  upon  the 
caprice  of  the  trustee,  and  to  be  kept  in  suspense  until 
tiie  Statute  of  Limitations  might  become  a  bar  to  an 
action  by  the  trustee  ?  Or,  in  the  case  of  new  trustees 
bring  appointed,  (perhaps  by  the  Plaintiff  himself,  there 
bring  a  power  to  appoint  new  trustees),  supposing  his 
own  nominees  to  be  willing  to  sue,  the  other  trustees 
might  refuse  to  sue  ?  I  think  the  answer  to  these  and 
like  questions  must  be  in  the  negative.  The  testator 
has  bound  himself  absolutely.     There  is  a  debt  created 

(a)  2Y.&C.C.C.  451. 
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1844.        and  existing.    I  give  no  assistance  against  the  testator. 
I  only  deal  with  him  as  he  has  dealt  by  himself,  and  if 
in  such  a  case  the  trustee  will  not  sue  without  the 
sanction  of  the  Court,  I  think  it  is  right  to  allow  the 
Jwlffmmtm     cestui  que  trust  to  sue  for  himself,  in  the  name  of  the 
trustee,  either  at  law,  or  in  this  court,  as  the  oase  may 
require.     The  rights  of  the  parties  cannot  depend  upon 
mere  accident  and  caprice.     Having  come  to  this  con- 
clusion upon  abstract  reasoning,  it  was  satisfactory  to 
me  to  find,  that  this  view  of  the  case  is  not  only  con- 
sistent with,  but  is  supported  by,  the  cases  of  Chugh  v. 
Equity  will        Lambert  (a),  and  Williamson  v.  Codringtvn  (ft).     If  the 
cbdmin  *m3er   ca8e>  ^xere^oref  depended  simply  upon  the  covenant 
a  voluntary        being  voluntary,  my  opinion  is,  that  the  Plaintiff  would 
nant,  by  ena-     be  entitled  to  use  the  name  of  the  trustee  at  law,  or  to 
J^1^      recover  the  money  in  this  court,  if  it  were  unnecessary 
either  at  law  or  to  bave  the  right  decided  at  law,  and,  where  the  legal 

in  thia  court.  ^  ^ 

right  is  clear,  to  have  the  use  of  the  deed,  if  that  use 
is  material. 

The  second  question  is,  whether,  taking  the  covenant 
to  be  executory,  the  title  of  the  Plaintiff  to  relief  is 
affected  by  that  circumstance?  The  question  is  an- 
swered by  what  I  have  already  said.  Its  being  execu- 
tory makes  no  difference,  whether  the  party  seeks  to 
recover  at  law  in  the  name  of  the  trustee,  or  against  the 
assets  in  this  court 

The  third  question  is,  whether  the  Plaintiff  is  pre* 
eluded  from  relief  in  this  court,  on  the  ground  sug- 
gested, that  this  is  a  testamentary  paper.  I  may  ob- 
serve, that  this  objection  goes  also  to  the  right  to  sue  at 
law — a  right  which  I  have  assumed  in  the  observations 
I  have  already  made.    I  have  read  the  cases  cited  by 

(a)  10  Sim.  174.  (b)  I  Yea.  sen.  511. 
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Mr.  FoUett,  as  to  the  instrument  being  testamentary, 
and  I  have  also  referred  to  many  other  cases  upon  the 
same  point(a).  I  certainly  was  not  prepared  to  find 
that  the  cases  had  gone  so  far  as  they  have  upon  the 
subject.  Those  cases,  however,  are  very  distinguishable 
from  the  one  before  me.  This  is  not  a  case  where  there 
is  a  general  power  of  revocation  reserved — a  general 
power  to  dispose  by  will  notwithstanding  the  execution 
of  the  instrument.  In  the  cases  referred  to  there  has 
been  a  general  reservation — or  something  like  a  reser- 
vation—of  the  party's  right  to  deal  with  the  property, 
notwithstanding  the  instrument;  and  the  courts  have 
held,  that  in  such  cases  the  instrument  being  one  which 
was  not  to  have  effect  until  the  death  of  the  party— or 
rather,  I  would  say,  to  use  the  language  of  Sir  John 
Nicholl  in  one  of  the  cases  in  which,  until  the  death  of 
the  party,  the  instrument  itself  was  not  consummated — 
until  then  no  conclusive  effect  could  be  given  to  it  If 
that  does  not  occur,  the  instrument  is  not  to  be  con- 
sidered as  testamentary.  In  this  case  the  party  clearly 
was  bound,  and  there  is,  therefore,  no  ground  for  the 
argument  that  the  interest  is  testamentary. 


1844. 


Judgment. 


The  only  other  question  arises  from  the  circumstance  of 
the  instrument  having  been  kept  in  the  possession  of  the 
party,— does  that  affect  its  legal  validity  ?  In  the  case  of 
Dfflonv.  Coppin(b),  I  had  occasion  to  consider  that  sub- 
ject, and  I  took  pains  to  collect  the  cases  upon  it.  The 
case  of  Doe  v.  Knight  (c),  shews,  that  if  an  instrument  is 
sealed  and  delivered,  the  retainer  of  it  by  the  party  in 
his  possession  does  not  prevent  it  from  taking  effect- 
No  doubt  the  intention  of  the  parties  is  often  disap- 


(a)  See  1  Williams  Tr.   on 
Executors,  p.  75,  ed.  3. 
(6)  See  4  Myl.  &  Cr.  660. 


(c)  Doed.  Garnon*  v.  Knight, 
5B.&C.  671. 


80 


CASES  IN  CHANCERY. 


1844. 


Judgmtnt. 


pointed  by  holding  them  to  be  bound  by  deeds  which 
they  have  kept  back,  but  such  unquestionably  is  the 
law. 

As  to  taking  the  deed  out  of  the  possession  of  the 
trustees  of  the  testator's  will,  I  was  referred  to  Cecil  y. 
Butcher  (a)  and  Brackenburyy.  Brackenbury{b\  where  a 
doubt  is  suggested,  whether  the  Court  would  take  the 
deed  out  of  the  possession  of  the  party.  The  doubt  in 
those  cases  was  founded  on  the  fact,  that  the  instru- 
ment was  for  illegal  purposes,  concerted  by  both  parties; 
but,  where  the  instrument  is  free  from  all  objection  in 
that  respect,  the  cases  are  clear  that  such  instrument  is 
binding  pt  law,  and,  if  binding,  it  ought  to  be  pro- 
duced. Unless,  therefore,  there  is  some  reason  for 
trying  the  case  at  law,  I  think  the  decree  must  be  for 
payment  upon  the  admission  of  assets. 


Minute.  Declare  that  the  deed  of  the  1st  September,  1829,  constitutes  a 

debt  at  law,  and  decree  payment  of  the  principal  and  interest  on  the 
same  to  the  plaintiff  out  of  the  assets  of  the  testator,  deducting 
*  thereout  as  in  part  payment  thereof  any  sums  which  have  been  ap- 
plied for  his  maintenance  during  his  minority. 


(a)  2  J.  &  W.  565. 


(A)  Id.  391. 
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CLARE  v.  WOOD.  2ndand6tk 

November. 

IN  March,  1839,  the  Plaintiff  obtained  a  judgment  In  a  rait  by  a 

against  the  Defendant  Wood  in  an  action  upon  his  bond,  ImiS^yw" 

and,  after  the  lapse  of  a  year  from  its  registration  (a),  ^j/jSSvJ^ 

filed  his  bill  to  obtain  the  benefit  of  his  judgment,  under  chaise,  under 

J  ^  thcl  &  2  Vict. 

the  statute  1  &  2  Vict  c  110;  as  a  charge  upon  Woods  c.  no,  on  the 
interest  in  a  certain  freehold  estate  in  Shropshire.  tehtor  ^  „ 

estate  of  which 
,  he  wis  mort- 

Wood  had  been  a  second  mortgagee  of  the  estate ;  the  gagee,  which 

equity  of  redemption  of  which  was  vested  by  devise  in  trustees  for 

Hie  widow  and  children  of  one  AUree.    In  1832,'  Wood,  £nn?b^2 

principally  by  means  of  money  advanced  by  the  Plain-  ■nd  P»T  the 

.  surplus  to  the 

tiff,  paid  off  the  prior  mortgage,  and  became  the  sole  mortgagor,  a 

legal  mortgagee  of  the  property,  taking  an  assignment  estates  was  di- 

of  the  original  mortgage.    Wood  then  deposited  the  title-  r^£fc£d  tha 

deeds  with  the  Plaintiff,  and  also  gave  his  bond,  to  se-  money  proving 

cure  the  advance  made  by  the  Plaintiff.     Besides  the  satisfy  the 

mortgage  money,  the  executors  and  devisees  of  AUree  thereon,  the 

were  indebted  to  Wood  in  respect  of  costs.     In  Septem-  J^intur  was 

r  r  held  entitled  to 

ber,  1836,  the  owners  of  the  equity  of  redemption  con-  be  paid  his 
veyed  the  estate  to  trustees,  upon  trust  for  sale,  and  out  u  priority  to 
of  the  proceeds  to  pay  the  mortgage  debt  to  Wood,  and  ££^0°f0Jbo 
the  surplus,  subject  to  the  widow's  life  estate,  to  the  mortgsgeeof 
children  as  tenants  in  common.    Before  the  sale  was  any  other 'of 
made  under  the  deed  of  arrangement,  the  suit  was  insti-  9gOBpt  ^0    **' 
tuted.     Under  the  decree  made  at  the  hearing  in  Febru*  ^Jf6*  for 
ary,  1842(b),  the  sale  was  effected;  and  the  monies  pro- 
duced thereby  were  paid  into  Court,  but  proved  insuffi- 
cient to  pay  both  the  debt  of  the  Plaintiff  and  the  costs 
of  all  parties.     On  the  hearing  for  further  directions, 


(a)  See  atat.  1  &  2  Vict.  c.  1 10,  ss.  13,  19. 
(6)  Seel  Hare, 314. 
VOL.  IV.  O  H.  W. 
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Mr.  Cameron,  for  the  Plaintiff,  conceded  that  the  trus- 
tees for  sale  should  have  their  costs,  but  contended, — in- 
asmuch as  a  sale  was  the  only  remedy  the  Plaintiff  had, 
and  was  not  a  favour  granted  to  him,  as  in  the  case  of  a 
legal  mortgagee  substituting  a  sale  for  a  foreclosure,  in 
order  that  he  might  retain  his  other  remedies, — that  the 
Plaintiff  was  entitled  to  be  paid  his  debt  to  the  extent 
of  the  debt  due  to  Wood,  and  his  costs  prior  to  the  costs 
of  any  of  the  other  Defendants:  that  the  Defendants 
were  the  debtors  of  Wood,  and  till  the  fund  had  satisfied 
Wood**  debt  they  could  not  claim  any  part  of  it — He 
cited  Upperton  v.  Harrison  (a),  Tipping  v.  Power  (6), 
Banes  v.  Boater  (c) ;  Seton  on  Decrees,  p.  180. 


Mr.  Kenyan  Parker,  Mr.  Parry,  Mr.  Stinton,  and  Mr. 
Toller,  for  the  several  Defendants,  (except  Wood),  sub- 
mitted that  the  sale  was  for  the  benefit  of  all  parties, 
and  claimed  to  receive  their  respective  costs,  either  in 
priority  to  other  parties,  or  at  least  rateably  with  them, 
out  of  the  estate. 

Wood  did  not  appear. 


Judgmnt.  The  Vice- Chancellor,  adverting  to  the  deed  of 
September,  1836,  declaring  the  trusts  of  the  surplus  pro- 
ceeds of  the  sale  of  the  property  for  the  Defendant  Wood, 
held,  that,  after  providing  for  the  costs  of  the  trustees  in 
executing  the  trusts  of  that  deed,  the  Plaintiff  was  en- 
titled, in  the  first  place,  to  so  much  of  the  fund  in  Court 
as  was  sufficient  to  satisfy  His  debt  and  costs.  The  de- 
visees of  Altree,  who  were  the  owners  of  the  equity  of 
redemption,  were  the  debtors  of  Wood,  and  were  not 
entitled  to  receive  anything  out  of  the  estate  until  Wood 
was  paid;  and  by  the  effect  of  the  judgment  and  charge 
the  Plaintiff  was  substituted  for  Wood. 


(a)  7  Sim.  444.       (6)  1  Hare,  405.       (e)  1  Y.  &  C.  C.  C.  401. 
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WOODS  V.  WOODS.  2nd  and  6th 

xj  November. 

-DILL,  by  a  cestui  que  trust  against  his  trustee,  to  set  In  a  rait  by  a 

aside  a  purchase  of  the  trust  property  by  the  trustee  to  aet  2Sde  a 

nearly  thirty  years  before.    The  Defendant,  the  trus-  £E?J££{£ 

tee,  alleged,  by  way  of  defence,  that  the  cestui  que  madethirty 

trust  bad  known  the  circumstances  of  the  purchase,  and  the  trustee,  the 

bis  rights  in  respect  thereof,  and  had  acquiesced  in  it  for  on  tht,  know. 

fifteen  years  prior  to  the  filing  of  the  bilL    The  trustee,  ^^^^ 

by  his  cross  bill  against  the  cestui  que  trust,  in  proof  long  ac- 

quiescence 

that  the  cestui  que  trust  had  long  known  his  situation  therein  by  the 
with  reference  to  the  property,  alleged  that  he  had,  SSf^andin 
fifteen  years  previously,  taken  the  opinion  of  counsel  **■  aPSJTJ^?'a 
thereupon.     The  Defendant,  the  cestui  que  trust,  by  cestui  qne  trust 
his  answer  to  the  cross  bill,  admitted  that  he  had  taken  he  had  an 
the  opinion  of  Mr.  Bell  on  the  subject,  about  the  time  Jjjjjjf  j[  y, 
alleged,  and  that  the  case  and  opinion  were  then  in  his  right* which  h« 

had  taken 

poaession.     He  submitted,  however,  that  they  were  many  yean  be- 
privileged  communications.  Co'urt  hdd  the 

opinion  to  be 
.  *  privileged 

On  a  motion  for  the  production  of  the  documents  communication, 

admitted  in  the  answer  to  the  cross  bill,  order  its  pro- 

duction. 

Mr.  ShMeare,  for  the  Defendant,  the  oestui  que  trust,  Argument. 
submitted  to  produce  the  case,  but  objected  to  the  pro- 
duction of  the  opinion :  Preston  v.  Carr  (o),  RadcKffe  v. 
Fursman{by  He  suggested  also,  that  the  document 
was  protected  on  the  additional  ground  of  being  a  com- 
munication which  had  taken  place  in  contemplation  of 
the  present  proceedings,  or  at  least  of  that  assertion  of 
right  which  had  been  made  in  the  original  suit:  Hughes 
v.  JMtfii$>A(c),  Vent  v.  Pacey(d),  Mas  v.  The  Northern 


(a)  1  Y.  &  J.  175.  (c)  4  Russ.  190. 

(6)  2  Bro.  P.  C.  614,  Tom.  ed.  (rf)  Id.  1 93. 
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1844.        and  Eastern  Counties  Railway  Company  (a),  Greenlaw 
v.  King(b),  Lord  Wokingham  v.  Goodrich*  (c). 


Mr.  MiUery  for  the  trustees,  insisted  that  he  was  en- 
titled to  the  production  of  the  opinion,  first,  on  the 
ground  that  it  was  taken  during  the  existence  of  the 
relation  of  trustee  and  cestui  que  tout,  with  reference 
to  the  trust  properly;,  secondly,  on  its  materiality,  as 
evidence  for  the  trustee  of  the  knowledge,  and  acqui- 
escence of  the  other  party :  Flight  v.  Robinson  (d) ;  and 
thirdly,  on  the  fact  that,  when  the  opinion  was  taken, 
no  proceedings  in  equity  were  in  contemplation,  and 
therefore  that  it  was  not  within  the  rule  as  to  privileged 
communications:  Richards  v.  Jackson  (*),  Newton  v. 
Reresford(f). 


Vice-Chancellor  : — 
Judgment.  This  was  a  motion  by  the  Plaintiff  in  a  cross  suit,  for 
JfavTeik.  ^°e  production  of  documents  contained  in  the  schedule 
to  the  Defendant's  answer,  and  admitted  by  him  to  be 
relevant  to  the  matters  mentioned  in  the  bill  Amongst 
other  documents,  is  a  case  which  has  been  submitted  by 
the  Defendant  to  his  counsel,  and  the  opinion  there- 
upon. The  Defendant  has  submitted  to  produce  the 
case,  but  has  resisted  the  production  of  the  opinion. 
The  only  question  upon  which  I  was  called  upon  to 
exercise  my  judgment  was,  whether  the  opinion  in 
question  ought  to  be  produced. 

Attending  to  the  admission  in  the  answer,  and  to  the 
issue  in  the  cause,  there  can  be  no  doubt  that  the  opin- 
ion may  be  very  material  to  the  Plaintiff's  case.  The 
Plaintiff  would   therefore  primA  facie,  upon  general 


(a)  2  Keen,  76. 
<6)  1  Beav.  137. 
{«)  3  Hare,  122. 


(d)  M.R.,  31st  July,  1844. 
(*)  18  Vee.  472. 
if)  1  You.  377. 
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principles,  be  entitled  to  have  it  produced,  unless  the 
Defendant  has  shewn  by  his  answer  that  the  document 
is  privileged.  If  that  is  shewn  by  the  answer,  it  will 
become  unnecessary  to  consider  whether  the  document 
might  or  might  not  be  material  to  the  Plaintiff's  case. 


1844. 


Judgment. 


It  was  stated  by  Mr.  Miller,  (as  I  understood  his 
argument),  that  Lord  Longdate  had  lately  decided,  in  a 
case  of  Flight  v.  Robinson,  that  the  opinions  of  coun- 
sel are  not  privileged,  when  it  appears  that  they  may 
be  material  to  the  plaintiff's  case.  In  cases  where 
opinions  of  counsel  have  been  taken  by  a  trustee  on 
behalf  of  a  cestui  que  trust,  and  paid  for  out  of  the 
trust  fund,  there  is  no  doubt  that  the  cestui  que  trust  is 
entitled  to  call  for  their  production ;  but  I  had  always 
understood,  that  opinions  taken  in  the  party's  own  be- 
half, and  adversely  to  another,  would  be  protected. 
Upon  referring  to  the  case  of  Fly  hi  v.  Robinson,  it 
appears  that  Lord  Longdate  distinctly  recognised  the 
authority  of  the  cases  which  determine  that  such  docu- 
ments generally  are  privileged ;  and  that,  in  the  order 
which  he  afterwards  made  for  the  production  of  the 
documents,  he  carefully  excepted  those  which  fell  within 
the  scope  of  the  decided  cases  establishing  that  prin- 
ciple. That  case  leaves  the  authorities  precisely  as 
they  stood  before. 

In  order  to  avoid  a  repetition  of  my  own  opinion 
upon  the  point,  I  shall  refer  only  to  the  case  of  Lord 
Wokingham  v.  Goodrich  (a),  in  which  I  had  occasion 
fully  to  consider  the  subject  I  remain  of  the  ppinion  I 
then  expressed, — that  so  long  as  the  state  of  the  law 
shall  make  it  impossible  for  parties  to  be  their  own 
lawyer?,  and  to  act  without  professional  advice,  it  is  in- 


(a)  3  Hare,  122. 
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1844.  dispensabiy  necessary  that  the  privilege  conceded  to 
professional  communications  should  be  maintained,  at 
least  to  the  extent  to  which  it  is  now  established. 

judgment.  j  ^^  looked  into  the  bill  and  answer  in  this  case, 
and  by  the  latter  it  appears  that  the  opinion  in  ques- 
tion was  taken  after  the  dispute  had  arisen,  which  dis- 
pute is  the  subject  of  the  original  and  cross  cause  now 
before  me ;  and  that  it  was  taken  for  the  guidance  of 
one  of  the  parties  in  respect  of  that  very  dispute.  There 
cannot,  in  my  judgment,  be  any  doubt  that  an  opinion, 
taken  under  such  circumstances,  and  for  such  a  purpose, 
was  privileged  at  the  time  it  was  taken;  and  as  the 
dispute  has  become  the  subject  of  the  present  litigation, 
I  think  that  it  clearly  retains  its  privilege  in  this  suit. 

I  give  no  opinion  as  to  the  obligation  of  the  Defend- 
ant to  answer  any  of  the  particular  charges  or  interro- 
gatories in  the  bilL  I  confine  my  judgment  to  the 
question  of  the  production  of  the  opinion. 


Cc 
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JOHNSON  v.  CHILD.  18M  and  lot* 

July, 
3rd  Augu*t> 
4M  and  Vith 
November, 

>OLES  CHILD,  by  his  will,  dated  in  1829,  gave  The  testator, 

his  leasehold  house  at   Streatham  to  his  wife,  Anne  queathedan 

Martha  Child;  and  bequeathed  to  Mary  PuJbrooke  an  ^S^Ser* 

annuity  of  16Z,  for  her  life,  and  directed  his  trustees  Uf(B>  **d  **** 
j  i  n  i  •  i  ** a  primary 

and  executors  to  pay  the  same  out  of  his  personal  estate  charge,  in  pre. 
thereinafter  bequeathed  to  them.  The  testator  then  otSTegadis, 
bequeathed  to  his  trustees,  their  executors,  adminis-  ^J^Jn^d 
trators,  and  assigns,  an  annuity  or  clear  yearly  sum  of  was  (together 
50021  for  the  life  of  his  said  wife,  to  be  paid  to  and  re-  policies  of  in- 
tained  by  them  by  equal  quarterly  payments  during  her  S^ft^11^ 
life ;  and  the  testator  thereby  declared  and  directed  that  Utor)  object 

to  two  mort- 

bis  said  trustees  should  stand  possessed  of  the  said  an-  gages ;  and  he 
nuity  of  50O4L  upon  trust,  during  the  life  of  his  said  the  rents  and 1 
wife,  to  pay  the  same  unto  such  person  or  persons,  and  E^JJJo^JJf11 
to  and  for  such  intents  and  purposes,  as  she  his  said  wife  **• >nould  *" 

insufficient  to 

should,  from  time  to  time,  when  and  as  the  same  should  pay  the  wife's 

become  due  and  payable,  but  not  by  way  of  anticipation,  J^  same  ahonid 

in  the  manner  therein  mentioned,  direct  or  appoint;  and,  Jj,1?*!^  oi 


in  default  of  such  appointment,  to  pay  the  same  into  the  P™0**1 
proper  hands  of  his  said  wife,  for  her  separate  use.  And  were  paldof " 
the  testator  thereby  declared  that  the  said  annuity  of  Jj.^jyj, 
500£  should  be  a  primary  charge  on  his  leasehold  wharf  pr**™*  of  the 
and  premises  called  Belvedere  Wharf  ,  in  Lambeth,  in  the  general  per* 
preference  to  all  other  legacies  and  annuities  in  the  said  j^w.'that  th7 
will  given ;  and  that,  in  case  the  rents,  issues,  and  profits  wtfj£  "^^ 
of  the  said  wharf  and  premises  should  be  insufficient  to  upon  the  per- 
pay  and  satisfy  the  said  annuity,  he  thereby  declared  other  than  the 


specifically  charged,  was  not  entitled  to  priority  orer  the  other  legacies. 

That  the  mortgage  debts,  to  which  the  leasehold  estate  specifically  charged  with  the  an- 
nuity was  subject,  should  be  apportioned  rateably  upon  the  leasehold  estate  and  the  policies 
ef  insurance,  according  to  their  reepectiTe  ▼aloe  and  amount;— and  that  the  legatees 
(other  than  the  wife)  were  entitled  to  have  the  assets  marshalled,  and  to  stand  in  the 
place  of  the  mortgagees  of  the  leasehold  estate,  to  the  extent  of  that  part  of  the  mortgage 
debts  which  should  be  apportioned  thereupon. 
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that  his  said  trustees  should  appropriate  and  set  apart 
a  sufficient  part  of  his  personal  estate,  the  dividends  or 
interest  of  which,  together  with  the  rents  and  profits  of 
his  said  wharf  and  premises,  would  be  sufficient  to  meet 
the  accruing  payments  of  the  said  annuity;  subject  to 
which,  such  appropriated  fund  should  form  part  of  his 
general  personal  estate.  And  the  testator  thereby  de- 
vised and  bequeathed  all  his  real  estate  and  his  said 
leasehold  wharf,  and  all  other  his  personal  estate,  unto 
his  said  trustees,  upon  trust,  as  to  the  said  leasehold 
wharf,  to  receive  the  rents,  issues,  and  profits  thereof, 
and  out  of  the  same,  from  time  to  time,  pay  the  rent 
and  perform  the  covenants  reserved  in  the  lease  under 
which  the  same  was  held,  and  in  the  next  place  to  pay 
the  said  annuity  of  5001  And  the  testator  thereby 
directed  his  said  trustees,  after  the  death  of  his  wife,  to 
raise,  by  mortgage,  sale,  or  otherwise,  a  sum  not  ex- 
ceeding 4000£,  with  interest  at  5£  per  cent  from  her 
decease,  and  pay  the  same  as  his  wife  should  by  will 
direct  or  appoint.  And  the  testator  thereby  declared 
that*  subject  to  the  trusts  aforesaid,  his  trustees  should 
stand  possessed  of  the  said  leasehold  wharf,  upon  certain 
trusts  therein  mentioned,  for  the  benefit  of  the  testator's 
son.  And  as  to  all  other  his  residuary  real  and  personal 
estate,  (except  his  partnership  capital,  which  he  gave 
specifically  to  his  said  son),  his  trustees  should  convert 
the  same  into  money,  and  stand  possessed  thereof  upon 
trust  to  pay  his  debts,  funeral  and  testamentary  ex- 
penses, and  the  legacies  and  annuities  given  by  his  will; 
and  also  to  pay  off  any  charges  or  incumbrances  affect- 
ing his  leasehcAd  premises  in  Streatham  and  Brixton,  and 
to  stand  possessed  of  the  residue  in  trust  for  his  said 
son,  his  heirs,  executors,  administrators,  and  assigns. 
And  the  testator  appointed  his  said  wife,  and  the  Plain- 
tiffs, his  executors,  and  bequeathed  to  them  lOOi  each 
for  the  trouble  they  would  have  in  the  execution  of  that 
his  will. 


CASES  IN  CHANCERY. 

The  testator  died  in  July,  1831.  The  Belvedere  J844^ 
wharf  was  at  that  time  subject  to  a  mortgage  created 
in  1824,  for  5000/.9  due  to  Mrs.  Leopard;  and  such 
mortgage  debt  and  interest  were  further  secured  by  two 
policies  of  assurance,  effected  on  the  life  of  the  testator, 
for  ZOOOL,  which  was  held  by  Mrs.  Leopard,  subject  to 
the  said  charge,  in  trust  for  the  testator.  The  Bebe- 
dere  wharf  was  also  subject  to  another  mortgage  for 
15002.9  to  Mrs.  Buckton,  secured  also  by  the  bond  of 
the  testator,  and  by  the  assignment  of  a  policy  of  assur- 
ance for  3000Z,,  on  the  life  of  the  testator,  with  his  co- 
venant for  the  payment  of  the  premiums,  and  a  power 
of  sale, — the  assignment  containing  the  usual  proviso 
for  redemption  on  payment  of  the  mortgage  money  and 
interest- 
After  the  death  of  the  testator,  the  mortgagees,  in 
Leopard's  mortgage,  received  the  amount  of  the  two 
policies  for  30002.,  and  the  executors  of  the  testator 
pud  the  balance  of  the  mortgage  debt  and  interest  out 
of  his  general  personal  estate.  The  mortgagees  in  Buck- 
ton's  mortgage  also  received  payment  of  their  mortgage 
debt  and  interest  out  of  the  amount  of  the  policy  com- 
prised in  that  security,  and  the  executors  of  the  testator 
received  the  balance  or  surplus  of  the  sum  assured,  after 
payment  of  the  charge. 

The  house  at  Streatham,  specifically  bequeathed  to 
the  widow,  was  also  subject  to  a  mortgage  debt,  whioh 
was  further  secured  by  a  policy  of  assurance  on  the  life 
of  the  testator  for  1000/.;  this  mortgage  was  paid  off 
by  the  executors,  by  means  of  monies  received  on  the 
policy  and  monies  in  their  hands. 

The  suit  was  instituted  by  the  surviving  executors 
against  the  widow  and  son  of  the  testator,  for  the  exe- 
cution of  the  trusts  of  the  will,  and  the  application  of 


90  CASES  IN  CHANCERY. 

the  assets  in  a  due  course  of  administration.    At  the 
hearing  of  the  cause  the  accounts  were  directed.    The 
Master  found  that  the  Plaintiffs  (the  executors)  had  re- 
ceived 11,358£  16*.  2d.  in  respect  of  the  personal  estate 
of  the  testator,  and  that  no  part  of  the  personal  estate 
was  outstanding,  and  after  disallowing  the  legacies  of 
Decre€       the  executors,  and  oertain  payments  they  had  made, 
28th  February,  he  found  they  had  paid  the  sum  of  10,7561  18*.  5d., 
. ^__  and  he  charged  them  with  the  balance,  amounting  to 


Stmtomeui. 


TUport,       6012.  17*.  9d.     The  Master  aho  found  that  the  Belve- 
^su"1'     derf  wnar^  *>*&  been,  since  the  death  of  the  testator, 
and  was  let  at  4502.  a-year.     The  estate  was  not  there- 
fore sufficient  to  pay  the  legacies* 


Among  the  questions  argued  was  this — whether,  upon 
the  report  of  the  Master,  setting  forth  the  state  of  the 
assets,  and  stating  upon  further  directions,  "  as  to  the 
several  legacies  of  100£  each  by  the  testator's  will  be- 
queathed to  the  Plaintiffe,  and  the  Defendant,  the  widow, 
he  found  that  the  same  were  retained  or  paid  by  them, 
but  he  had  not  thought  fit  to  allow  the  same  in  the  dis- 
charge brought  before  him  without  the  direction  of  this 
Court,"  the  Plaintiffs  were  concluded,  inasmuch  as  they 
had  not  excepted  to  the  report 

Report  of  the  The  VICE-CHANCELLOR  held,  that  upon  this  finding 
hmd"not  thought  &©  Master  had  left  open  the  question  of  the  title  of  the 
artri^chl  Plaintiffs  to  the  payment  or  allowance  of  their  legacies, 
or  payment!      as  between  themselves  and  the  other  parties  interested 

without  the  ,  «.    .  r 

direction  of  the  in  the  estate,  and  that  exceptions  were  not  necessary  m 
S^ht  fo!0  «**  to  bring  that  question  before  the  Court  (a). 

pricty  of  the 

allowance  open,  _____ 

and  not  to  ren- 
der exceptions 

necessary  in  The  principal  questions  in  contest  were,  whether  the 

order  to  raise 
the  question* 

(a)  See  Hiadley  v.  Readhead,  Coop.  51. 
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widow,  in  consequence  of  the  Belvedere  wharf  not  pro- 
ducing an  income  sufficient  to  satisfy  the  annuity  of 
500/.  per  annum  bequeathed  to  her,  was  entitled  to  be 
paid  her  annuity  out  of  the  other  personal  estate  in  pri- 
ority to  the  pecuniary  legatees;  and  whether  the  poli- 
cies of  insurance  ought  not  to  be  treated  as  merely  coK 
lateral  securities  for  the  sums  due  on  the  mortgages  of 
the  leasehold,  and  as  part  of  the  general  personal  estate 
of  the  testator;  and  whether,  inasmuch  as  the  mortgages 
had  been  pud  off,  wholly  or  in  part,  by  means  of  the 
sums  received  in  respect  of  the  policies,  the  pecuniary 
legatees  were  not  entitled  to  be  recompensed  out  of  the 
leasehold  estate,  to  the  extent  of  the  sums  which  the 
mortgagees  hadf  received  on  the  policies,  or  in  the  pro- 
portion which  the  charges  bore  to  the  securities. 


1844. 


Mr.  Walker  and  Mr.  Phillips,  for  the  Plaintiffs. 


J&FffMMtHt* 


Mr.  RomUfy  and  Mr.  Flather,  for  the  son  of  the  tes- 
tator. 

Mr.  Swanston  and  Mr.  C.  R.  M.  Jackson,  for  the 
widow. 

The  authorities  cited  in  the  argument  were  Robinson 
v.  Tonge{a\  Luthins  v.  Leigh  (b),  CHfton  v.  Burt(c\ 
Forrester  v.  Lord  Leigh  (d)9  Leurin  Y.Lewin(e),  Headley 
v.  Readhead  (f\  Williams  v.  Bishop  of  Uandaff  (g), 
Aldrich  v.  Cooper  (A),  Turner  v.  Turner  (t),  Averall  v. 
Wade  (k\  Wythe  v.  Henniher  (1),  Knight  v.  Davis  (m), 


(a)  1  P.  Wnu.  679,  n.,  Cox. 
d. 
(6)  Ca.  temp.  Talbot,  54. 
(c)  1  P.  Wmi.  679. 
(<*)  Amb.  171. 
(e)  2  Vet.  415. 
(/)  Coop.  50. 


(g)  1  Cox,  254. 

(A)  8  Ves.  382. 

(i)  1JT.  &  W.  39. 

(*)  LI.  &  Go.  temp.  Sag.  252. 

(/)  2  Myl.  &  K.  635. 

(m)  3  Myl.  &  K.  358. 
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JkTgWKM%t» 

August  3rd. 
Judgment. 


Sprotde  v.  Prior  (a) ;  1  Roper,  Leg.  615,  et  *eq.\  2  Jar- 
man,  Wills,  601. 


The  Vice-Chancellor  held,  first*  that,  upon  the 
express  directions  of  the  will,  the  widow  was  entitled  to 
the  leasehold  estate  of  the  testator  at  Streatkam,  dis- 
charged from  the  mortgage  to  which  that  part  of  the 
property  was  subject;  secondly,  that  the  will  through- 
out proceeded  on  the  supposition,  that  the  assets  would 
be  sufficient,  and  contained  no  evidence  of  any  intention 
to  give  to  the  annuity  of  the  widow,  so  far  as  it  fell 
upon  the  personal  estate  other  than  the  Belvedere  whar£ 
any  priority  over  the  pecuniary  legatees.  Lastly,  on 
the  question  with  regard  to  the  application  of  the  assets, 
his  Honor  said: — 


The  Belvedere  wharf  is  subject  to  two  mortgages, 
and,  in  order  to  try  the  question  of  the  manner  in  which 
these  mortgages  are  to  be  borne,  I  will  suppose  the  nett 
produce  of  the  personal  estate,  including  the  produce  of 
the  policies,  to  be  in  Court,  and  the  two  incumbrances 
unpaid.  In  such  a  state  of  things,  regard  must  be  had 
to  this, — that,  if  the  Court  paid  off  the  two  incum- 
brances out  of  the  general  estate,  exclusive  of  the 
Belvedere  wharf,  that  would  give  the  Belvedere  wharf 
clear  of  incumbrance  to  those  to  whom  it  is  given  by  the 
will,  and  leave  the  general  personal  estate  insufficient  to 
pay  the  legacies.  The  question  then  raised  is,  whether 
the  Court  is  so  to  apply  the  general  personal  estate  as  to 
apportion  the  loss  arising  from  its  deficiency  between 
the  legatees  of  the  Belvedere  wharf,  and  the  pecuniary 
legatees,  or  throw  it  wholly  upon  one  of  those  parties  ? 
I  agree  with  the  argument,  that  neither  chance  nor  the 


(a)  8  Sim.  189. 
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caprice  of  the  creditors  can  be  allowed  to  make  any        1844 
difference  in  the  rights  of  the  parties. 


If  the  Belvedere  wharf  had  been  of  freehold  and  not 
of  leasehold  tenure,  I  think  (as  at  present  advised)  that  P"""» 

thp  Plaintiffs,  in  their  character  of  pecuniary  legatees, 
would  to  some  extent  at  least  (I  need  not  now  say  to 
what  extent)  have  been  entitled  to  stand  in  the  place 
of  the  incumbrancers  upon  that  property,  if  they  should 
exhaust  the  general  personal  estate  to  the  prejudice  of 
the  pecuniary  legatees.  But  as  the  Belvedere  wharf  is 
not  of  freehold  tenure,  but  is  itself  leasehold,  the  case 
may  involve  considerations  not  applicable  to  the  ordi- 
nary cases  of  marshalling.  If  the  Belvedere  wharf  had 
been  specifically  bequeathed,  and  "had  not  been  charged 
with  the  two  debts,  the  specific  legatee  would  not  have 
been  liable  to  abatement,  although  the  two  debts  should 
exhaust  the  general  personal  estate,  and  deprive  the 
pecuniary  legatees  altogether  of  their  legacies.  Ought 
the  circumstance,  that  in  this  case  the  creditors  have 
charges  upon  a  specific  part  of  the  personal  estate,  to 
alter  the  case  as  between  the  different  legatees?  The 
two  creditors  have  a  different  remedy  for  their  debt,  so 
far  as  the  Belvedere  wharf  is  concerned;  but  the  Belve- 
dere wharf  is  part  of  the  personal  estate,  all  of  which, 
as  between  the  creditors  and  their  debtor,  is  subject  to 
their  claim.  The  securities  they  hold  might,  in  given 
circumstances,  confer  advantages  upon  them  in  compe- 
tition with  other  creditors,  but  may  not  vary  the  case 
as  between  themselves  and  the  estate  of  the  testator. 
If  the  creditors  had  no  security  upon  the  Belvedere 
wharf,  the  Court,  in  favour  of  the  presumed  intention, 
would  compel  them  to  go  to  the  general  estate,  rather 
than  resort  to  the  Belvedere  wharf,  although  the  right 
of  the  creditor  is  the  same  as  to  each.  The  question 
then  amply  is,  whether  the  circumstance,  that  they 
have  a  security  upon  the  Belvedere  wharf  affects  the 
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Judgment. 
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question,  I  mean  to  express  no  opinion,  at  this  mo- 
ment, upon  the  point  1  have  met  with  no  case  pre- 
cisely like  this ;  and  the  point  was  not  taken  at  the 
bar.  I  wish  to  know  whether  either  party  would  desire 
to  address  the  Court  upon  it,  before  I  state  the  result  of 
my  own  impression. 


Nov.  6th.         The  case  was  argued  on  the  point  suggested  by  the 
Court  in  the  preceding  judgment. 


Nov.  1 2th.     Vice-Chancellor  : — 

It  is  not  very  easy  to  understand  the  principle  upon 
which  the  Court  has  proceeded  in  some  of  the  cases 
referred  to.  The  rule  of  law  is  clear,  that  a  testator,  by 
devising  lands  expressly  "  subject  to  a  mortgage,"  does 
not  thereby  declare  any  intention  that  the  devisee  shall 
take  cum  onere,  as  against  the  testator's  personal  estate. 
It  is  equally  well  settled,  that  the  amount  of  a  testator's 
general  personal  estate  is  not  a  circumstance  from  which 
any  inference  can  be  legitimately  drawn  as  to  the  con- 
struction of  his  will  Yet,  if  the  amount  of  a  testator's 
personal  estate  be  insufficient  for  the  payment  of  his 
debts  and  legacies,  the  Court  discovers  an  intention  on 
the  part  of  the  testator,  that  the  devisee  of  his  real  es- 
tate, subject  to  a  mortgage,  should  take  it  cum  onere. 
If  the  Court,  in  that  state  of  circumstances,  had  decided 
upon  apportioning  the  deficiency  between  the  pecuniary 
legatees  and  the  devisee  of  the  land,  a  reason  might 
have  been  found  for  the  determination,  in  the  consider- 
ation that  the  Court  was  dividing  a  burthen  which  the 
caprice  of  the  creditor  might  otherwise  have  thrown 
wholly  upon  either.  But  that  is  not  the  determination 
of  the  Court  The  Court  is  active  in  throwing  the 
burthen  wholly  upon  the  devisee  of  the  land, — upon  the 
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party  apparently,  and  upon  the  ordinary  principles  of 
the  Court,  entitled  to  be  exonerated.  And  it  is  remark- 
able, that  in  Forrester  v.  Lard  Leigh  (a),  the  possibility 
of  this  very  circumstance  is  stated  as  the  reason  why 
the  Court  will  not,  in  favour  of  a  pecuniary  legatee, 
TnarahaH  the  assets,  by  compelling  a  bond  creditor  to 
proceed  against  devised  estates. 

I  am,  however,  bound  by  authority ;  and  upon  the 
authorities  I  think  the  specific  legatee  of  the  Belvedere 
leasehold  must  take  the  legacy  cum  onere,  so  far  as  the 
pecuniary  legacies  may  be  entitled,  under  the  rule  re- 
ferred to,  to  have  their  legacies  protected. 

The  question  then  remains,  what  is  the  onus  with 
which  he  must  be  charged?  If  the  policies  as  well  as 
the  leaseholds  had  been  specifically  given,  there  must 
have  been  an  apportionment  of  the  mortgage  debts  be- 
tween the  leaseholds  and  the  policies ;  and,  by  reasoning 
analogous  to  that  by  which  I  suppose  the  Court  to  be 
governed  in  holding  the  pecuniary  legatees  entitled  to 
come  upon  the  property  charged  with  the  debts  in  the 
place  of  the  mortgagee,  I  think  the  apportionment  must 
stfll  take  place.  The  Court  compels  the  creditor  to  take 
payment  of  his  debt  out  of  his  security,  or  places  the 
legatees  in  the  same  situation  as  if  he  had  done  so,  not 
because  the  security  is  specifically  bequeathed,  but  in 
spite  of  that  circumstance.  A  rule  which,  in  a  specific 
case,  marshalls  the  assets  in  favour  of  pecuniary  lega- 
tees at  the  expense  of  specific  legatees,  is  not  to  be  ex- 
tended beyond  the  letter  of  authority,  which  only  con- 
fines the  creditor  to  his  entire  security. 


1844. 


Judgment. 


Tan  Court  doth  declare,  that  the  Defendant  Anne,  Martha  Child         Dtcrte. 
(a)  Amb.  171. 
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was  and  it  entitled  to  hare  the  leasehold  estate,  called  StreatMam 
Paragon,  in  &c,  exonerated  of  the  mortgage  debt  of  1000/.,  in  &c, 
out  of  the  personal  estate  of  the  testator  not  specifically  bequeathed, 
in  priority  to  the  legacies  and  annuities  by  the  will  directed  to  be 
paid  thereout    And  this  Court  doth  declare,  that  so  much  of  the  an- 
nuity of  500&  &c,  to  &c,  as  is  by  the  said  will  made  payable  out  of 
the  personal  estate  of  the  said  testator  not  specifically  bequeathed,  in 
aid  of  the  rente  of  the  Belvedere  wharf  in  the  pleadings  mentioned, 
is  not  entitled  to  any  priority  over  the  other  legacies  and  annuities 
which  by  the  said  will  are  directed  to  be  paid  out  of  the  same  estate; 
and,  it  appearing  by  the  Master's  report  of  &c,  and  the  schedules 
thereto,  that  the  testator's  personal  estate  not  specifically  bequeathed 
is  not  sufficient  to  answer  all  his  debts,  and  the  annuities  and  legacies 
given  by  his  will,  this  Court  doth  declare  that  the  mortgages  which 
at  his  death  affected  the  Belvedere  wharf,  and  the  policies  of  assur- 
ance respectively  charged  therewith,  ought,  as  between  the  specific 
legatees  of  such  wharf  and  the  parties  interested  in  the  said  testa- 
tor's personal  estate  not  specifically  bequeathed,  to  be  apportioned 
and  borne  by  the  said  wharf  and  the  monies  secured  by  the  said 
policies  rateably,  and  in  proportion  to  the  values  and  amounts  of  the 
properties  respectively  charged  with  and  subject  to  such  mortgages 
at  the  testator's  death,  and  so  and  in  such  manner  as  that  the  said 
wharf  and  the  policies  of  assurance  subject  to  the  first  mortgage  (or 
that  for  5000/.)  may  be  charged  therewith  according  to  their  respect- 
ive value  or  amount;  and  the  said  wharf  and  the  policy  of  assurance 
subject  to  the  second  mortgage  (or  that  for  15001.)  may  be  charged 
therewith  according  to  their  respective  value  or  amount,  but  for  the 
purpose  of  apportioning  the  said  last-mentioned  mortgage  after  first 
deducting  from  the  value  of  the  said  wharf  the  amount  properly 
chargeable  thereon  in  respect  of  the  said  first-mentioned  mortgage. 
And,  it  also  appearing,  by  such  report  and  schedules,  that  such  mort- 
gages have  been  wholly  paid  out  of  the  said  policy,  monies,  and 
other  personal  estate  of  the  said  testator,  this  Court  doth  declare, 
that  the  annuitants  and  legatees  under  the  said  will,  as  far  as  may 
be  necessary  for  the  payment  of  their  annuities  and  legacies,  are  en- 
titled to  have  the  said  testator's  assets  marshalled,  and  to  stand  as 
incumbrancers  on  the  Belvedere  wharf,  and  in  the  place  of  the 
mortgagees  who  have  been  so  paid  to  the  extent  to  which  their 
mortgages  ought  to  have  been  paid  out  of  the  Belvedere  wharf,  and 
be  recouped  to  that  extent  what  shall  have  been  paid  for  the  prin- 
cipal and  interest  of  such  mortgages  and  subsequent  interest  on  such 
principal  sums.    And  it  is  ordered  that  it  be  referred  back  to  the 
said  Master  to  inquire,  and  state  to  the  Court  what  (having  regard 
to  the  declaration  aforesaid)  was,  at  the  death  of  the  said  testator,  the 
amount  of  such  sums  properly  chargeable  on  the  Belvedere  wharf, 
in  respect  of  the  mortgages  affecting  the  same,  and  the  monies  se- 
cured by  the  said  policies.    And  it  is  ordered  that  the  amount  of 
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nich  bum  be  raited  by  lale  or  mortgage  of  tbe  Belvedere  Wharf  as 
the  aid  Master  shall  direct.  Usual  directions  in  case  of  sale. 
Monies  to  be  paid  into  court.  Costs  to  be  taxed,  and  retained  by  the 
Plaintiffs  fad  tbe  widow;  and  the  residue  thereof  (if  any)  and  tbe 
ewts  of  the  Defendant  C.  W.  J.  ChiM,  to  be  paid  out  of  the  monies 
to  be  paid  into  Court.  Further  directions  and  subsequent  costs  re- 
served.   Liberty  to  apply. 


1844. 


IJtCftt. 


NEESOM  v.  CLAKKSON. 


This* 


15tf,  18M,  4- 
20th  Nop., 
\M  Dee., 

1845, 
18M  Jan. 
i  case  which  was  reported  on  the  hearing  in  Vol.  The  wife,  being 

2, p.  163,  came  on  again,  upon  a  petition  of  the  Plain-  ^uity  tonal 
taffi  for  a  rehearing,  as  to  that  part  of  the  decree  (a)  ^SnS^titt 
which  directed  an  account  to  be  taken  of  the  rents  and  entered  into 
profits  received  by  Syhesy  and  those  claiming  under  him,  riage,  the  hus- 
from  the  death  of  his  wife  in  September,  1821,  but  did  ^i^^i™, 
not  confine  the  account  of  necessary  repairs  and  lasting  «>mptaed  the 

*       r  °  purchase  and 

improvements  (b),  to  the  period  subsequent  to  that  date,  took  the  con- 

veyance  to 
himself;  after- 
wards,  acting 
apon  the  supposition  that  the  estate  was  his  own,  the  husband  laid  out  money  in  improve- 
ments upon  it,  and  ultimately,  in  the  lifetime  of  the  wife,  under  the  same  mistake,  sold  the 
estate,  and  the  purchasers  took  a  conveyance  from  him.    The  husband  survived  the  wife. 
After  the  death  of  the  husband,  the  heir-at-law  of  the  win  recovered  the  estate  from  the 
purchasers  by  a  suit  in  equity: — Held,  that  the  husband,  and  the  purchasers  from  him, 
were  entitled  in  that  suit  to  a  lien  on  the  estate  in  respect  of  the  purchase-money  paid  by 
the  husband;  and,  Semble,  also, in  respect  of  the  monies  expended  on  lasting  improve- 


That  the  husband,  and  the  purchasers  from  him,  ought,  if  they  accepted  the  relief  offered 
to  them  by  way  of  lien  on  the  estate,  to  be  treated  as  mortgagees  in  possession,  and  in  that 
chiracter  to  account  for  the  rents  and  profits  received  by  the  husband  and  the  purchasers, 
m  wefl  during  the  life  of  the  wife  as  after  her  death. 

That  the  Court  would  not  direct  the  account  to  be  taken  with  annual  rests  where  no 
special  case  for  that  form  of  decree  had  been  made  on  the  pleadings. 


(a)  2  Hare,  176. 

(b)  The  right  of  the  Defend- 
ants  to  an  account  of  the  monies 
expended  on  lasting  improve- 
ments was  conceded  at  the  ori- 

VOU  IV. 


ginal  hearing,  without  argument; 
and  the  only  question  raised  up- 
on the  petition  of  rehearing  was 
at  what  time  that  account  should 
begin? 
H  H.  W. 
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Mr.  Cooper,  Mr.  Kenyan  Parker,  and  Mr.  Shee,  for 
the  Plaintiffs,  argued,  that  the  husband,  being  seised  in 
right  of  his  wife,  during  her  life,  was  not  entitled  to 
charge  the  estate  with  monies  hud  out  by  him  during 
that  period;  and,  therefore,  that  the  account,  as  to  last- 
ing improvements,  ought  to  commence  at  the  wife's 
death:  Bostock  v.  Blakeney  (a),  Hibbert  v.  Cooke  (b), 
Caldecott  v.  Brown  (c). 


Mr.  Koe  and  Mr.  Elmeley,  for  the  Defendants,  ar- 
gued, that  Sykes,  and  those  who  represented  him,  were 
entitled  to  the  protection  of  the  Court,  from  the  conse- 
quences of  the  mistake  as  to  their  rights  under  which 
they  had  acted ;  that  the  Court  would  require  the  Plain- 
tiff, who  came  for  equity,  to  make  an  equitable  com- 
pensation to  the  Defendants  for  the  money  which  had 
been  laid  out,  owing  to  the  misconception  as  to  the 
right, — and  that  would  be  effected  by  charging  the  estate 
with  the  monies  expended  in  lasting  improvements; 
that  there  was  no  distinction  as  to  this  right  between 
monies  expended  in  the  lifetime  of  the  wife,  and  monies 
expended  since  her  decease ;  the  error  extended  through- 
out the  whole  time  which  elapsed  from  the  completion 
of  the  purchase  by  Sykes,  until  the  claim  of  the  Plain- 
tiff was  first  set  up ;  that  the  right  to  recover  the  mo- 
nies so  laid  out  by  mistake  was  wholly  independent  of 
the  account  of  interest  on  the  purchase-money  on  the 
one  side,  and  rents  and  profits  on  the  other.  The  ac- 
count of  rents  and  profits  ought  to  begin  at  the  death  of 
the  wife,  for,  during  her  life,  the  husband  was  absolutely 
entitled  to  them  in  her  right,  and  ought  not  to  be  treat- 
ed as  accountable. 


(a)  2  Bro.  C.  C.  653.      (b)  1  Sim.  &  St.  552.        (c)  2  Hare,  144. 
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Vice-chancellor  : — 

The  account  of  lasting  improvements  contained  in 
the  decree  in  this  cause  was  submitted  to  without 
argument,  and  the  present  petition  of  rehearing  raises  a 
question  only  as  to  the  time  at  which  that  account  is  to 
commence.  The  propriety  of  the  account  itself  is  not 
questioned.  Applying  my  present  observations  to  this 
state  of  the  proceedings, — the  question  is,  not  whether 
the  husband  was  entitled  to  receive  the  rents  and  profits 
of  the  estate,  and  apply  them  as  he  pleased,  during  the 
lifetime  of  his  wife,  but  whether,  claiming  that  right, 
he  could  at  the  same  time  insist  upon  charging  his  ex- 
penditure on  the  estate  in  the  shape  of  lasting  improve- 
ments. The  consequences  would  be  extravagant  It 
could  be  neither  right  nor  just  that  the  husband  should 
charge  the  wife's  estate  with  expenditure  on  lasting 
improvements,  when  he  may  have  every  year  received 
in  surplus  rents,  after  paying  the  interest  on  the  pur- 
chase-money, a  sum,  perhaps,  greatly  exceeding  what  he 
had  expended  in  lasting  improvements.  It  is  necessary 
to  remember  what  the  state  of  things  was  upon  which 
the  decree  in  this  case  was  founded.  The  husband  had 
always  thought  and  acted  on  the  supposition  that  he 
had  acquired  an  absolute  interest  in  the  wife's  estate. 
When  the  husband  was  receiving  the  rents  and  expend- 
ing them,  and  laying  out  money  in  improvements,  he 
supposed  himself  seised  in  fee  of  the  estate ;  he  sold, 
and  the  Clarksons  purchased,  the  estate  on  that  assump- 
tion, and  the  recital  was  that  he  was  seised  in  fee; 
that  was  the  hypothesis  on  which  all  the  transactions 
proceeded.  It  is  true,  therefore,  that  no  means  were 
taken  to  protect  the  husband  in  respect  of  the  sums  he 
had  paid  for  the  benefit  of  the  wife's  inheritance;  and 
that  no  declaration  was  made  by  him  for  the  purpose  of 
shewing  he  intended  his  wife  not  to  have  the  benefit  of 

h2 


18*4. 


Jmdjmiut. 


100 


CASES  IN  CHANCERY. 


1844. 

Nbksom 

Clabmon. 

Judgment, 


his  expenditure ;  but  the  absence  of  any  declaration  of 
that  nature,  cannot,  under  these  circumstances,  be  re- 
ferred to  an  intention  on  his  part  that  the  wife's  estate 
should  have  that  benefit,  for  the  husband  clearly  acted 
on  the  belief  that  the  estate  was  his  own.  It  turned 
out  that  the  wife's  estate  had  never  been  displaced.  The 
question  then  arose,  whether  the  husband,  having  paid 
off  the  vendor's  lien,  under  a  mistaken  supposition  as  to 
the  interest  he  acquired  by  doing  so,  the  purchase- 
money  so  paid  was  or  was  not  to  be  deemed  a  charge 
upon  the  estate  ?  and  whether,  that  being  the  way  in 
which  the  ease  would  stand  if  Syhes9  or  the  parties  re* 
presenting  his  estate,  had  been  the  Defendants,  the  case 
was  different  as  against  the  Clarhsons? 


The  Clarhsons  have  purchased  the  estate  of  Syhes, — 
what  have  the  Clarhsons  paid?  They  have  paid 
Sykes  for  all  the  improvements  which  he  made  on 
the  estate,  both  in  the  lifetime  of  his  wife  and  after  her 
death;  and  the  Clarhsons  say,  they  have  themselves 
also  expended  money  under  the  same  mistake  respecting 
the  property,  of  which  improvements  the  Plaintiff  has 
the  benefit.  I  decided, — rightly  or  wrongly  is  not  now 
the  question, — that,  where  all  this  had  taken  place  under 
a  mistake,  the  husband  might  be  considered  in  the 
same  situation  as  if  the  purchase-money  had  been  paid 
by  a  stranger,  who  had  thereby  acquired  a  lien  on  the 
estate.  This  appeared  to  me  to  be  in  accordance  with 
what  I  found  decided  in  Pitt  v.  Pitt  (a).  The  ground 
that  I  went  upon  certainly  was,  that  the  mistake  was  one 
against  the  consequences  of  which  the  Court  ought  to 
relieve  the  husband,  and  those  who  claimed  under 
him,  to  the  extent  to  which  a  stranger  paying  off  the 
vendor's  lien  would  have  been  entitled  to  charge  the 


(a)  T.  &  R.  180. 
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estate.  I  thought  they  were  entitled  to  this  relief  in  a 
suit  in  which  the  heir  of  the  wife  was  the  Plaintiff,  on 
the  ground,  that  the  plaintiff  who  would  have  equity 
most  do  equity.  That,  as  I  have  often  had  occasion  to 
Bay  («),  is  a  rule  of  unquestionable  justice,  but  which  de- 
cides nothing  in  itself;  for  you  must  first  inquire  what 
are  the  equities  which  the  defendant  must  do,  and  what 
the  plaintiff  ought  to  have.  It  may  be,  that  the  doctrine 
of  retainer  cannot  strictly  be  applied,  except  in  cases 
where  the  party  claiming  the  right  of  retainer  is  a  de- 
fendant, or  is  in  some  form  the  party  charged  in  the 
rait;  but,  unless  that  state  of  things  in  any  respect 
qualifies  the  rule,  I  think  it  may  be  generally  said,  that, 
unifies  the  equity  which  the  defendant  claims  from  the 
plaintiff  is  one  which  the  defendant  might  enforce  by 
bill,  it  is  not  a  term  which  the  Court  has  a  right  to  im- 
pose on  the  plaintiff.  The  Court  is  bound  to  look  into 
the  position  of  the  parties,  and  see  what  their  relative 
rights  are,  and,  having  ascertained  them,  it  tells  the 
plaintiff  that  it  will  not  give  him  what  he  seeks  unless 
he  submits  to  give  to  the  defendant  what  the  defendant 
might  in  equity  have  asked,  but  has  not  asked,  at  least 
by  any  distinct  suit,  from  the  plaintiff.  In  his  character 
of  defendant,  the  only  relief  he  can  have  is  the  dismissal 
of  the  bill ;  but  the  Court  obviates  that  difficulty  of 
form,  by  giving  the  plaintiff  what  he  is  entitled  to,  only 
on  the  condition  that  he  submits  to  give  the  defendant 
what  the  defendant  might  equitably  require.  That  is 
my  view  of  the  rule,  and  is  what  I  acted  upon  in  this 
case. 

I  had  then  to  consider  what  were  the  equities  between 
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(a)  See  Bowser  t.  Colby,  1  Hare,  143;  Hanson  v.  Keating,  4 
Hire,  6. 
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the  parties.  Supposing  Sykes  never  to  have  sold  the 
estate,  and  himself,  or  his  heir  or  devisee,  to  have  been 
in  possession,  I  was  of  opinion,  as  I  have  said,  that  he 
would  be  entitled  to  be  reimbursed  his  expenditure 
owing  to  the  mistake ;  and,  being  of  that  opinion,  it 
appeared  to  me,  that  this  relief  would  be  properly 
worked  out  by  treating  Sykes  as  having  been  in  the 
situation  of  a  mortgagee  in  respect  of  the  vendor's  lien, 
and  making  the  same  decree  as  would  be  made  either 
for  or  against  a  mortgagee  in  possession. 


Having  come  to  that  conclusion,  I  think  I  suggested, 
at  the  hearing  of  the  cause,  that  the  better  course  would 
be,  to  begin  the  account  from  the  death  of  the  wife. 
The  decree,  however,  has  been  so  drawn  up,  that,  accord- 
ing to  its  literal  form,  the  aocount  of  the  rents  and 
profits  on  the  one  side,  and  the  interest  on  the  other, 
is  given  from  the  death  of  the  wife ;  but  the  account 
to  be  taken  of  lasting  improvements  is  general,  and 
not  confined  to  that  date.  The  question  then  is,  how 
the  case  is  to  be  now  dealt  with — the  only  point  in  dis- 
pute being  when  the  account  is  to  commence. 


If  the  husband,  or  those  who  here  represent  him, 
should  contend,  that  during  the  wife's  life  he  was  in 
possession,  not  as  mortgagee,  but  as  seised  in  fee  of  the 
wife's  estate,  one  of  the  consequences  of  that  position 
is,  that  he  cannot  charge  on  the  estate  his  expenditure 
in  lasting  improvements.  If,  on  the  other  hand,  the 
husband  succeeds  in  establishing  that,  during  his  wife's 
life,  he  is  to  be  considered  as  mortgagee  in  possession, 
that  will  give  him  a  right,  as  the  record  and  proceed- 
ings stand,  to  charge  the  wife's  estate  with  the  ex- 
penditure on  such  improvements;  but  then  he  neces- 
sarily abandons  his  claim  of  a  seisin  in  fee,  in  right 
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of  his  wife:  he  claims  a  possession  by  a  title  paramount 
to  his  wife, — that  of  a  mortgagee ;  and  then,  if  he  is 
entitled  as  mortgagee,  while  on  the  one  hand  he  may 
charge  his  lasting  improvements,  on  the  other  he  would 
be  changed  with  the  rente  and  profits.     If,  therefore, 
the  account  is  carried  back  to  the  time  of  the  purchase 
for  one  purpose,  it  must  be  carried  back  to  the  same 
time  for  the  other;  or  if  it  begins  from  the  death  of  the 
wife,  in  respect  of  the  rents  and  profits  and  interest,  it 
must  begin  at  the  same  time  as  to  lasting  improvements. 
The  decree  is  erroneous  if  its  construction  be,  that  it 
directs  the  account  of  the  rents  and  profits  to  begin  at 
one  time,  and  the  account  of  the  lasting  improvements 
at  another,  unless  there  is  some  special  reason  for  doing 
so,  which  in  this  case  there  is  not.     I  am  certain  that 
was  not  intended     But,  although  I  ought  to  make  the 
decree  uniform  and  consistent,  it  would  be  proper  to 
give  the  other  party  the  opportunity  of  insisting  that 
the  decree*  should  be  amended,  not  by  bringing  down 
the  account  of  lasting  improvements,  but  by  carrying 
back  the  account  of  rents  and  profits  to  the  time  of  the 
purchase.      I  certainly  cannot   follow  the  argument 
which  has  been  addressed  to  me  on  the  part  of  the 
Plaintiff.    Why  may  I  not  carry  back  the  account 
during  the  life  of  the  wife,  as  well  as  take  it  up  after 
her  death?   Every  argument  that  the  party  has  no  lien, 
and  no  right  of  retainer,  would  apply  to  one  form 
of  decree  as  much  as  to  the  other.     If,  therefore,  the 
decree  is  right  in  carrying  the  account  back  to  the  death 
of  the  wife, — if  the  situation  in  which  the  parties  are 
placed,  owing  to  this  mistake,  entitles  the  Defendants 
to  be  repaid  an  expenditure,  the  benefit  of  which  the 
Plaintiff  gets,  it  must  be  equally  right  to  carry  the  ac- 
count back  during  the  life  of  the  wife,  if  that  be  the 
proper  mode  of  taking  such  an  account.     The  decree, 
as  I  have  before  observed,  was  taken,  as  to  this  part, 
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1844.        without  any  judgment  having  been  pronounced  upon  it, 
and  the  present  proceeding  does  not  impeach  it. 


Nov.zoih.  The  Vice-Chancellor  said,  the  petitioners  were 
entitled  to  have  the  decree  altered ;  there  was  a  mani- 
fest inconsistency  as  it  stood.  '  Upon  a  petition  of  re- 
hearing by  the  Plaintiffs,  the  whole  case  was  open 
to  the  Defendants, — not,  perhaps,  that  they  could  ask  for 
any  variation  of  the  decree,  without  a  petition  for  that 
purpose,  but  that  they  were  at  liberty  to  go  into  the 
whole  case,  for  the  purpose  of  shewing  that  the  relief 
sought  by  the  petitioners  was  not  proper  to  be  granted. 
The  alteration  proposed  by  the  petitioners  would,  how- 
ever, make  the  decree  more,  rather  than  less,  erroneous. 
It  appeared  to  him,  that  in  strictness,  upon  the  prin- 
ciple the  decree  went  upon,  the  right  way  was  to  cany 
back  the  account  to  the  time  of  the  purchase,  and,  there- 
fore, that  he  could  not  grant  the  petition  of  rehearing. 
The  petitioners  might,  however,  amend  their  petition  of 
rehearing,  praying  in  the  alternative,  either  that  both 
accounts  might  be  restricted  to  the  later,  or  both  carried 
back  to  the  earlier  period. 


Dee.  19th.  The  petition  was  amended,  and  the  decree  ordered 
the  whole  account  to  be  taken  from  the  time  Sykes  com- 
pleted the  purchase  and  entered  into  possession.  The  case 
was  then  mentioned,  at  the  motion  of  the  Plaintiff,  upon 
the  question  of  annual  rests.  In  support  of  the  applica- 
tion for  annual  rests,  Donovan  v.  Fricker  (a)  was  cited. 


1845.  The  Vice-Chancellor  said,  that,  if  the  account  was 

°"*  to  be  taken  against  the  Defendants  as  mortgagees  in 

(a)  Jac.  165. 
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pogpearion,  that  account  must  be  taken  in  the  common 
form,  unless  a  special  case  was  made.  The  case  of 
Donovan  v.  Flicker  was  very  different  from  the  present 
case.  There  the  Court  assumed,  that  the  parties  had 
made  a  case  of  the  rents  and  profits  exceeding  the 
amount  of  the  interest  and  other  charges, — a  circumstance 
which  was  wholly  wanting  in  this  case.  There  was  no 
suggestion  to  that  effect ;  and,  unless  it  was  to  be  said, 
that  wherever  a  mortgagor  filed  a  bill  for  redemption, 
he  was  entitled  to  rests  as  of  course,  without  giving  the 
Court  any  special  case,  or  any  fact  to  found  its  judg- 
ment upon,  he  could  not  but  direct  the  account  to  be 
taken  in  the  usual  way.  There  was  no  case  for  making 
a  special  decree  as  to  rests,  nor  was  there  any  case  for 
keeping  the  question  open,  in  order  that  the  parties 
might  thereafter  have  the  opportunity  of  bringing  that 
case  forward.  There  was  no  more  ground  laid  for  one 
than  for  the  other.  The  only  facts  were,  that  an  ac- 
count of  rents  and  profits  on  the  one  side,  and  interest 
on  the  other,  was  to  be  taken,  and  allowances  were  to 
be  made  for  lasting  improvements.  All  he  could  do 
was  to  make  the  usual  decree,  as  in  a  mortgagee's  suit 
If,  as  the  counsel  for  the  Plaintiff  had  contended,  the 
practice  of  the  Court  enabled  a  party  to  come,  upon 
petition,  although  no  further  directions  were  reserved, 
to  obtain  a  special  order  on  the  subject  of  rests,  when 
the  state  of  the  account  was  known, — if  that  were 
the  practice  of  the  Court,  and  the  result  of  the  account 
warranted  it,  the  Plaintiff  would  have  that  opportunity. 


1844. 
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The  accounts  of  the  purchase-money  and  interest  thereon,  and  of 
necessary  repairs  and  lasting  improvements,  and  of  interest  thereon, 
tnd  of  rents  and  profits  and  occupation  rents  in  the  said  decree  men- 
tioned, to  be  taken  from  the  2oth  of  September,  1793,  instead  of  the 
9th  of  September,  1821 ;  and,  in  addition  to  the  accounts  directed  by 
the  siid  decree  let  the  Master  take  an  account  of  the  rents  and  pro- 
fits of  the  said  estate  received  by  W.  Syke*,  deceased,  or  by  any 
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person  or  persona  by  his  order,  or  for  bis  use,  or  which,  without  hie 
or  their  wilful  default,  might  have  heen  so  received.  And,  in  case  it 
shall  appear  that  the  said  William  Sykea  has  heen  in  possession  of 
the  said  estate,  or  any  part  thereof,  during  any  time  or  times  since 
the  25th  of  September,  1793,  let  the  Master  fix  an  occupation  rent 
or  rents  on  such  part  or  parts,  during  the  time  of  such  occupation, 
and  take  an  account  thereof,  and  include  the  same  in  the  said  account 
of  rents  and  profits. 


18M,  25M,  % 
30M  July. 


RIDGWAY  v.  ROBERTS. 


Defendants,  the  registered  owners  of  the  ship  "Indem- 
nity" from  interfering  with  the  ship  or  her  cargo,  or 
from  removing  or  attempting  to  remove  her  out  of  the 


Srd  Auguti.     m 

A  ship  belong.    X  HIS  was  a  motion  for  an  injunction  to  restrain  the 

ing  to  the  De- 
fendants, re- 
gistered in  the 
port  of  Lon- 
don, sustained 
serious  damage 
on  her  voyage 

to  New  Zealand,  and  on  her  arrival  there  was  surveyed  and  pronounced  not  seaworthy. 
The  master  was  unable,  either  by  loan  or  bottomry,  to  raise  money  for  her  repair,  and 
he  at  length  sold  the  ship  to  the  Plaintiffs,  and  on  receiving  payment  of  the  purchase- 
money  by  a  bill  of  exchange  in  London,  executed  to  them  a  bill  of  sale  of  the  ship.  Hie 
Plaintiffs  repaired  the  ship  and  sent  her  to  England  with  a  cargo.  The  Defendants  refused 
to  ratify  the  sale  or  consent  to  the  registry  of  the  ship  in  the  Plaintiffs'  names,  and  on  the 
arrival  of  the  ship  in  the  port  of  London,  the  Defendants  pnt  several  men  on  board  to  take 
possession  of  the  ship  and  cargo  for  them.  The  Plaintiffs  thereupon  applied  for  an  injunc- 
tion to  restrain  the  Defendants  from  interfering  with  the  ship,  or  removing  her  out  of  the 
jurisdiction,  and  for  a  manager  and  receiver  of  the  ship  and  cargo  -.—Held,  that  the  Plain- 
tiffs had  no  equitable,  as  distinct  from  a  legal,  title  to  the  ship,  and,  inasmuch  as  their  title 
(if  they  had  acquired  any)  was  a  purely  legal  one,  and  the  case  of  interference,  if  wrongful, 
was,  therefore,  a  mere  trespass,  the  Court  would  not  interfere  in  favour  of  the  Plaintiffs  by 
injunction. 

That  the  Plaintiffs,  if  they  had  acquired  no  title  as  owners  of  the  ship  by  the  purchase, 
had  acquired  none  by  way  of  lien  in  respect  of  the  monies  subsequently  laid  out  on  her 
repair. 

That  the  bill  of  sale  of  the  ship,  if  not  effectual  to  pass  the  property  to  the  Plaintiffs, 
could  not  be  treated  as  in  the  nature  of  a  bottomry  bond,  inasmuch  as  none  of  the  parties 
had  intended  that  it  should  so  operate. 

That  the  Plaintiffs,  according  to  the  case  made  on  the  motion,  if  they  failed  at  the  hear- 
ing to  establish  their  right  to  the  ship,  would  be  entitled  to  equitable  relief  in  respect  of  the 
bill  of  exchange  given  for  the  purchase- money ;  and  that  they  were  entitled  to  have  the 
trial  of  the  legal  right  put  in  a  course  for  determination,  and  to  have  the  property  pro- 
tected in  the  meantime. 

Semble,  In  such  a  case,  (independently  of  the  relief  in  respect  of  the  bill  of  exchange),  if 
engagements  had  been  contracted  of  which  the  conduct  of  the  Defendants  would  prevent  the 
fulfilment,  and  if  there  could  be  no  adequate  compensation  to  the  Plaintiffs  in  damages,  or 
if  the  Defendants  were  about  to  carry  away  or  destro/the  property,  the  Court  might  in- 
terfere by  injunction. 


8t*itmeni. 
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port  of  London  or  out  of  the  jurisdiction  of  the  Court,  1844. 
and  to  restrain  the  Defendant,  the  late  captain  of  the 
ship,  from  proceeding  with  his  action  on  a  bill  of  ex- 
change; and  also  for  a  receiver  and  manager  of  the 
ship,  to  take  possession  of  the  cargo,  and  collect  the 
freight 

The  case  made  by  the  Plaintiffs  in  support  of  the  ap- 
plication was  to  the  following  effect: — The  ship  "  In- 
demnity" haying  met  with  bad  weather  on  her  voyage 
from  England  to  New  Zealand,  arrived  at  Port  Nichol- 
son in  the  latter  part  of  the  month  of  July,  1842,  in  a 
damaged  state,  and  was  surveyed  on  the  9th  of  August, 
1842,  and  pronounced  not  seaworthy.  The  captain 
thereupon  advertised  for  tenders  for  her  repair,  and  re- 
ceived an  offer  to  make  the  necessary  repairs  for  800/., 
but  no  person  could  be  found  who  would  advance  the 
required  sum  upon,  or  accept  of  payment  by,  a  bottomry 
bond;  and  after  every  effort  had  been  ineffectually  made 
to  procure  the  repairs  to  be  done,  and  the  ship  had  laid 
several  months  in  a  useless  state,  the  captain,  ultimately, 
on  the  21st  of  January,  1843,  sold  the  ship  to  the  Plain- 
tiffs for  4401  j  making  a  formal  declaration  of  the  cir- 
cumstances under  which  the  sale  took  place,  and  exe- 
cuting to  the  Plaintiffs  a  bill  of  sale  of  the  ship.  The 
Plaintiffs  also  purchased  the  ships'  stores,  and  gave  the 
captain  the  bill  of  exchange  referred  to,  for  the  whole 
purchase-money  (597 L),  drawn  upon  the  house  of  the 
Plaintiffs  in  London. 

The  Plaintiffs,  immediately  after  their  purchase,  ap- 
plied at  the  Custom-house  in  New  Zealand  to  register 
the  ship  in  their  names,  but  the  authorities  there  declined 
either  to  alter  the  register  or  to  issue  a  new  register,  as 
the  ship  belonged  to  the  jjort  of  London.  The  Plaintiffs 
caused  the  repairs  of  the  ship  to  be  completed  at  an  ex- 
pense of  upwards  of  11002.,  and  afterwards  appointed 
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the  simple  fact,  that  the  names  of  the  Defendants  still 
remain  as  the  registered  owners,  which  alone  creates 
any  difficulty.     But  the  Court  will  not  allow  the  De- 
fendants to  avail  themselves  of  that  advantage  to  de- 
prive the  Plaintiffs  of  the  property  which  they  have 
purchased.     The  Plaintiffs  cannot  proceed  at  law  with- 
out the  assistance  of  this  Court,  for  at  law,  or  in  the 
Admiralty  Court,  the  register  is  conclusive :    Ex  parte 
Yattop  (a),    In   re  Blanshard,   Baxter  and   Others  (ft). 
Even  if  the  Plaintiffs  had  not  acquired  the  absolute  pro- 
perty, they  had  obtained  a  charge  upon  the  ship,  for 
they  had  obtained  every  right  in  her  which  the  captain 
had  power  to  confer;  and  he  had  an  undoubted  power 
to  hypothecate  the  ship :  In  re  Gratitudme  (c),  Arthur 
t.  Barton(d).    And  the  Court  would  so  construe  or  give 
effect  to  the  contract  of  the  captain,  as  to  prevent  it 
from  being  substantially  defeated,  to  the  prejudice  of 
die  Plaintiffs,  however  informal  the  contract  might  be : 
Robinson  v.  M'DonneU  (e).     The  Plaintiffs  are  at  law 
liable  to  pay  the  purchase-money ;  the  captain,  who  is  the 
agent  of  the  other  Defendants,  is  suing  the  Plaintiffs  on 
the  bill  of  exchange,  and  if  this  Court  cannot  interfere 
by  injunction  pending  the  trial  of  the  legal  right,  the  pro- 
perty which  the  Plaintiffs  claim  as  the  consideration  for 
the  bill  of  exchange  may  be  taken  out  of  the  jurisdic- 
tion, or  destroyed,  and  they  may  be  left  without  secu- 
rity or  remedy.     [They  cited,  also,  Mestaer  v.  GiUes- 
pie(f),  Morris  v.  Robinson  {g),  Ex  parte  Burn  (A).] 


1844. 


Argument, 


The  Vice-chancellor,  before  hearing  the  Defend-  July  25M. 
ant's  counsel,  said; — The  question  which  I  must  first  juZZ^t 
decide  is,  whether  the  facts  iJjPed  upon  give  the  appli- 


(a)  15  Ves.  60. 

(b)  2B.&C.  244. 

(e)  3  Rob.  Ad.  Rep.  240. 
(<Q  6  Mees.  &  Wels.  138. 


(e)  5  Ma.  &  Sel.  228. 
(/)  11  Ves.621. 
(g)  3B.&C.  196. 
\h)  1  J.  &  W.  378. 
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1844.  cants  a  title  to  the  ship  at  law  as  owners.  Until  their 
legal  title  has  been  established  as  owners,  there  is  no 
ground  for  saying  that  they  have  an  equitable  title  in 
this  Court  The  next  question  is,  supposing  the  legal 
Judgment.  ^e  to  the  absolute  ownership  not  to  be  made  out, 
whether  the  Plaintiffs  have  a  lien  on  the  ship,  in  re- 
spect of  money  which  they  may  have  expended.  It 
appears  to  me  that  there  can  be  no  such  lien  in  this 
case.  On  the  bill  of  sale  the  property  is  designated  as 
the  property  of  the  Defendants,  of  which  the  Plaintiffs 
had  become  the  purchasers.  As  purchasers,  and  in  the 
character  of  owners,  they  might  have  done  what  they 
pleased  with  it.  According  to  the  Defendants'  case, 
the  Plaintiffs  purchased  without  a  title,  and  they  have 
been  gratuitously  expending  money  upon  a  chattel  which 
is  not  their  property  (a).  If  that  be  so,  a  court  of 
equity  cannot  give  them  a  lien.  There  is  no  such 
equity,  in  the  absence  of  contract. 

Supposing  the  ownership  to  be  in  the  Plaintiffs,  the 
next  question  will  be,  whether  the  chattel  is  of  such  a 
nature  as  to  entitle  them  to  the  assistance  of  a  court  of 
equity.  I  have  little  doubt  that  there  are  many  cases  in 
which  the  owners  of  a  ship  would  be  entitled  to  such 
assistance ;  suppose,  for  instance,  the  ship  was  under  en- 
gagements of  which  the  threatened  conduct  of  the  parties 
would  prevent  the  fulfilment,  or  other  cases  in  which 
damages  would  not  be  an  adequate  compensation,  and  in 
which  justice  would  not  be  done  except  by  protecting 
in  specie  the  interests  of  the  owner  in  the  chattel.  Those 
may  be  proper  cases  for  the  interference  of  the  Court. 
In  this  case,  however,  nothing  more  is  stated  than  the 
arrival  of  the  ship  in  the  Thames,  and  a  dispute  as  to 
the  lawful  ownership.  Upon  that  case  alone  I  could 
not  accede  to  the  application  of  the  Plaintiffs,  without 

(a)  See  Colburn  v.  Simms,  2  Hare,  554. 
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deciding,  that  whenever  a  ship  comes  into  a  port  within        1844. 
the  jurisdiction  of  the  Court,  and  a  dispute  arises  as  to 
who  is  the  legal  owner,  a  bill  in  equity  will  lie  to  pre- 
vent the  other  party  from  interfering  with  the  property 
until  the  question  of  law  is  decided.  Jtymmi. 

It  is  possible,  indeed,  that  other  grounds  might  be 
suggested  which  would  alter  this  view  of  the  case ;  the 
parties  might  be  about  to  deal  with  the  ship  in  a  way 
which  would  possibly  entitle  the  Plaintiffs  to  an  injunc- 
tion; they  might  be  about  to  destroy  it,  or  carry  it  away 
so  as  to  make  the  interference  of  the  Court  proper, 
regard  being  had  to  the  fact,  that  in  this  case  there  is  a 
sort  of  privity  which  the  Plaintiffs  have, — inasmuch  as 
they  claim  under  an  alleged  purchase  from  the  Defend- 
ants9 agent,  which  agent  had  power  under  some  circum- 
stances, to  make  a  good  title.  But  there  is  nothing  of 
that  special  nature  in  the  case,  and  I,  therefore,  give  no 
opinion  upon  it. 

I  may  also  exclude  another  point  which  has  been  pro- 
minently put  forward  in  the  bill;  namely,  that  the  bill 
of  sale,  if  not  good  as  a  bill  of  sale,  is  yet  good  and  may 
be  treated  as  a  bottomry  bond.  It  has  been  often  de- 
rided that,  if  an  instrument  cannot  operate  precisely  in 
the  way  in  which  it  was  intended  to  operate,  it  may 
operate  in  another  way  so  as  to  give  to  it  that  effect 
which  the  parties  designed  to  produce.  But  that  does 
not  apply  to  this  case.  Here  the  intention  of  the  parties 
was  to  effect  a  sale, — that  was  the  object;  and,  if  that 
object  has  not  been  accomplished,  and  I  cannot  effect 
it,  the  cases  referred  to  will  not  entitle  the  Plaintiffs  to 
call  upon  the  Court  to  treat  the  bill  of  sale  as  a  bot- 
tomry transaction,  which  no  one  alleges  that  any  of  the 
parties  intended.  Upon  these  parts  of  the  case  I  shall 
not  trouble  the  counsel  for  the  Defendants. 
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1844.  There  are  two  other  points  which  are  very  extensive 

in  their  bearings.  The  legal  title  may  actually  be  in 
one  party,  and  the  apparent  title  in  the  other.  If  the 
Plaintiffs  have  the  legal  property  in  the  ship  by  means 
9*****'  of  the  sale,  it  may  still  be  necessary,  in  order  that  they 
may  acquire  a  perfect  title  according  to  the  laws  of 
the  country,  that  their  names  should  be  inserted  on  the 
register.  The  names  of  the  Defendants  are  now  upon 
the  register  as  owners.  The  name  of  a  party  may  be 
on  the  register  although  he  is  not  the  lawful  owner  of 
the  ship ;  but  the  title  to  a  ship  cannot  be  perfect  at 
law,  until  the  name  of  the  party  is  upon  the  register. 
If  the  sale  has  transferred  to  the  Plaintiffs  the  property 
in  the  ship,  it  must  have  conferred  upon  them  the 
right  to  have  themselves  registered  as  the  owners;  and 
if  the  Defendants  refuse  to  allow  the  Plaintiffs  to  per- 
fect their  lawful  title  by  that  step,  there  must  be 
some  machinery  for  effecting  it  notwithstanding  the 
Defendants'  opposition.  As  this  case  is  now  brought 
forward  by  the  Plaintiffs,  the  Defendants  are  the 
apparent  owners,  and  the  Plaintiffs  are  the  real  own- 
ers. The  necessity  of  removing  that  imperfection  in 
their  legal  title  may  possibly  give  the  Plaintifls  an 
equity. 

Another  point  on  which  an  equity  may  arise  in  the 
Plaintiffs'  favour  is  this:  according  to  the  Plaintiffs' 
case,  the  lawfully  authorized  agent  of  the  Defendants 
sold  the  ship,  and  arranged  with  the  purchasers  that 
they  should  give  him  a  bill  of  exchange  for  the  purchase- 
money  in  a  certain  form.  Accordingly,  as  the  case  now 
stands,  the  Plaintiffs  are  liable  for  the  purchase-money 
to  the  Defendants'  agent,  by  whom  the  ship  was  sold; 
and  upon  that  bill  of  exchange  the  agent  has  brought 
an  action.  The  Plaintiffs  seek  by  this  suit  to  restrain 
the  proceedings  in  that  action.     If  they  chose  to  waive 
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their  purchase  they  might  possibly  have  a  right  to  file  a 
bill  to  restrain  the  action  on  the  bill  of  exchange  with- 
out bringing  the  right  to  the  ship  into  question.  But, 
if  they  do  not  waive  their  title  to  the  ship,  the  diffi- 
culty is,  how  they  can  bring  the  question  as  to  the  bill 
of  exchange  before  the  Court  without  involving  also 
the  question  as  to  title  to  the  ship.  On  all  the  other 
points  it  seems  to  me  that  the  legal  title  must  be  tried 
at  law;  and  the  only  question  now  will  be,  what  the 
Court  ought  to  do  pending  the  inquiry. 
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Mr.  James  Parker  and  Mr.  Campbell,  for  the  Defend- 
ants the  owners. 


Argument* 


The  grounds  relied  upon  by  the  counsel  for  the  De- 
fendants may  be  collected  from  the  judgment.  They 
contended  that  Hunter  v.  Parker  (a)  was  rather  an  au- 
thority for  the  Defendants  than  for  the  Plaintiffs,  for  it 
shewed  that  the  sale  by  the  Master  was  ineffectual  with- 
out the  ratification  of  the  owners.  The  alleged  sale  in 
this  case  was  wholly  ineffectual  to  pass  the  property: 
Cambridge  v.  Anderton{b)9  Abbott  on  Ship.,  p.  10,  Shee. 
ed.  The  Admiralty  Court  was  the  proper  jurisdiction : 
Stat  3  &  4  Vict  c.  65.  The  delivery  of  the  bill  of  ex- 
change was  not  payment  of  the  purchase-money,  and  it 
gave  the  Plaintiffs  no  equity  which  they  had  not  with- 
out it :  Sykes  v.  Giles  (c). 


The  Vice-Chancellor,  after  adverting  to  the  opinion     Jufy  30M. 
he  had  expressed  on  the  points,  1st,  that  the  question 


(«)  7  Mee.  &  Web.  322.  (b)  2  B.  &  C.  691. 

(c)  5  Mee.  &  Wels.  645. 

▼OL.  IV.  I  H.  W. 


Judfimmt. 
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1844.  ^  of  ownership,  by  force  of  the  transaction  in  New 
Zealand,  was  a  purely  legal  question,  and  that,  if  the 
Plaintiffs  had  no  legal  title  to  the  ship,  they  had  none 
in  equity;  2nd,  that,  if  there  was  no  ownership,  the 
Plaintiffs  had  no  ease  for  a  lien  in  respect  of  the  ex- 
penditure subsequent  to  the  alleged  purchase;  and, 
3rd,  that  the  transaction  could  not  on  the  bill  be 
treated  as  a  bottomry  transaction  if  the  purchase 
failed;  and  observing  that  his  opinion  had  been  con- 
firmed by  consideration  since  the  argument: — 

Three  questions  only  remain  for  consideration.  One 
is,  whether  the  circumstance,  that  the  name  of  the 
original  owner  still  remains  on  the  register,  may  not 
entitle  the  Plaintiffs  in  equity  to  the  assistance  of  this 
Court  in  ascertaining  and  determining  their  rights. 
Secondly,  whether  the  necessity  the  Plaintiffs  are  under 
of  coming  here  for  protection,  in  respect  of  the  bill  of 
exchange  given  by  the  Plaintiffs  in  payment  for  the 
ship  and  her  stores,  does  not  carry  with  it  a  right  in  the 
Plaintiffs  (insisting  upon  the  purchase)  to  bring  the 
whole  question  before  the  Court.  The  third,  which  is 
merely  a  consequence  of  the  other,  is,  whether,  if  the 
Plaintiffs  have  any  equity,  there  is  or  is  not  in  this 
case,  upon  any  of  the  grounds  relied  upon,  a  case  for 
granting  an  injunction,  or  otherwise  interfering  pen- 
dente lite. 

My  opinion  upon  the  case,  especially  on  that  part 
which  relates  to  the  bill  of  exchange,  is,  that,  at  the 
hearing  of  the  cause,  the  Plaintiffs  will  be  found  to  have 
a  case  entitling  them  to  the  assistance  of  this  Court  in 
ascertaining  and  determining  their  rights,  and,  conse- 
quently, I  am  now  bound  to  enter  into  the  question, 
whether  anything,  and,  if  anything,  what,  should  be 
done  in  the  interim. 
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The  right  of  the  Plaintiff  if  any,  b^  1844. 

right,  moat  be  determined  either  in  a  court  of  law  or  in 
the  Admiralty  Court  I  certainly  think  the  case  is  one 
in  which  a  speedy  decision  of  the  right  is  essential  to 
juti<x;Hitomv.LardGra7wiU<(a).  Although  the  ship  Jud^m4nL 
may  have  no  pending  engagements,  yet  she  must  be  use- 
lea  unless  engaged  in  some  way,  and  she  is  in  danger  of 
being  lost  to  both  parties  whilst  the  cause  is  in  a  conne 
of  investigation,  if  that  investigation  should  be  pro- 
tracted. Again,  it  is  a  case  in  which  compensation  in 
images  will  be  no  accurate  measure  of  the  injury  sus- 
tained. I  think  the  Plaintiffs  have  that  equity  at  the 
hart,  I  cannot,  however,  discover  any  ground  whatever 
for  mtmining  the  proceedings  in  the  Admiralty  Court; 
weh  a  course  would,  in  effect,  merely  give  the  Plaintiffs 
the  choice  of  the  court  in  which  they  should  proceed  to 
establish  their  rights.  I  can  find  no  equity  for  so  doing. 
The  itatute  3  &  4  Vict,  c  65,  has  placed  the  power  of 
the  Admiralty  Court  on  a  competent  footing;  and  I  have 
i  wy  high  authority  for  knowing  that  the  register  will 
now  have  no  more  effect  in  that  court  than  it  would 
harem  a  court  of  law.  Nor  is  there  any  equity  in  the 
acre  orcomstanoe  that,  for  the  purpose,  aa  I  must  as- 
anas, of  asserting  their  claim  to  the  ownership,  the 
Defendants  have  sent  a  number  of  men  on  board  the 
▼esset  the  Plaintiffs  still  ksapi]ig,ifaiey  think  fit,  their 
ovn  mm  on  board  also. 

The  question  then  is,  whetter  I  should  simply  re. 
kin  this  motion  wtil  the  right  is  decided,— or  give  the 
Plaintiffs  the  injunction  asked,  thereby  giving  them  in 
truth  the  exclusive  possession  of  the  ship, — or  take  pos- 
•arioa  of  the  ship  by  w  <tfto&?  of  the  Court 

(a)  1  Gr.  ft  Ph.  288. 
I  2 


116  CASES  IN  CHANCERY. 

1844.  It  has  sometimes  been  considered  an  established  rule, 

that  equity  will  not  interpose  to  restrain  a  mere  trespass. 
An  illustration  of  this  principle  is  found  in  the  case  of 
Jones  Y.Jones  (a),  in  which  the  right  to  an  estate  was 
litigated  between  an  heir  and  a  devisee;  the  bill 
prayed  an  injunction  to  restrain  the  latter  from  cutting 
down  timber  pending  the  suit,  and  Sir  WtUiam  Grant 
allowed  a  demurrer.  In  some  cases,  however,  the  Court 
has  very  usefully  interposed  to  restrain  what  appeared 
to  be  only  a  trespass.  But  the  proposition  is  too  large, 
that,  in  every  case  where  parties  are  alleged  to  be  about 
to  commit  a  trespass  which  may  be  attended  with  de- 
struction to  a  specific  chattel,  an  injunction  will  be 
granted.  Supposing  the  nature  of  the  injury  appre- 
hended is  such  as  to  render  it  impossible  to  measure  the 
amount  in  damages;  or  if  the  case  be  one  in  which  any 
calculation  of  the  amount  of  the  injury  must  be  purely 
speculative,  the  inclination  of  the  Court  has  in  general 
been  to  protect  the  party  in  the  enjoyment  of  the  pro- 
perty in  specie.  For  the  purpose,  then,  of  determining 
what  should  be  done,  I  referred  to  the  cases  of  Bacon 
v.  Jones  (b)  and  Collard  v.  Allison  (c).  The  result  of  the 
case  of  Hilton  v.  Lord  Granville  is,  that  the  Court  may 
impose  terms  on  both  parties  to  proceed  to  an  imme- 
diate trial,  or  deal  with  the  case  otherwise,  according  as 
either  party  may  refuse  or  submit  to  such  direction.  In 
Bacon  v.  Jones  Lord  Cottenham  appears  to  say,  that  the 
discretion  of  the  Court  in  dealing  with  the  subject  is 
unlimited.  He  puts  it  various  ways,  and  says,  that  the 
Court  must  exercise  the  best  judgment  it  can  as  to  the 
most  convenient  course  to  be  pursued. 

In  this  case,  whatever  title  the  Plaintiffs  have  is  a 
a)  3      er.  161.        (6)  4  Myl.  &  Cr.  433.        (c)  Id.  p.  487. 


Judgment. 
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purely  legal  title.     That  title  is  disputed     The  De-         1844. 
fendants'  case,  as  I  understand  it,  is,  that  the  ship,  at 
all  events,  is  not  the  Plaintiffs',  and  that  it  belongs  to 
the  Defendants,  as  the  original  owners, — or  to  the  under- 
writers. 

Having  now  only  to  determine  what  I  should  do  on 
the  motion,  I  think  I  must  treat  the  case  as  one  of  an 
adverse  possession,  and  that  I  cannot,  therefore,  inter- 
fere in  the  Plaintiffs'  favour  to  the  extent  of  giving  ex- 
clusive possession  of  the  ship.  The  Defendants  have 
not,  by  any  act  or  communication  with  the  Plaintiffs, 
ratified  or  confirmed  the  act  of  the  master;  and  if  I 
were,  by  injunction,  to  give  the  Plaintiffs  the  exclusive 
possession  of  the  ship,  I  should  of  course  enable  them  to 
trade  with  her — to  carry  her  away  from  this  country, — 
and,  if  not,  to  make  a  good  title  abroad ;  at  least,  enable 
them  so  to  embarrass  the  Defendants'  title,  if  they  have 
one,  as  scarcely  to  make  the  right  worth  pursuing.  I 
should,  in  effect,  practically  decide  the  cause  upon  mo- 
tion against  the  Defendants.  My  opinion,  therefore,  is, 
that  at  the  utmost  I  ought  not  to  do  more  than  to  take 
possession  of  the  ship,  in  order  to  preserve  her  for  the 
benefit  of  the  party  who  eventually  should  be  found  en- 
titled, and  this,  in  the  exercise  of  the  extensive  discre- 
tion which  Lord  Cottenham,  in  Bacon  v.  Jones,  asserted 
to  be  in  the  Court,  is  a  course  I  may  pursue.  I  cannot 
but  think,  that  an  authority  to  sell,  in  case  of  necessity, 
is  part  of  the  original  authority  conferred  upon  the 
master  by  the  owners,  or  which  he  must  impliedly  pos- 
sess. In  that  view  of  the  case,  the  acts  of  the  master 
are  extremely  material.  Before  any  order  can  be  framed 
to  dispose  of  this  motion,  the  parties  may  suggest  what 
proceedings  are  now  to  be  taken  for  the  purpose  of  deter- 
mining the  ownership. 
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1844.  The  counsel  for  the  Defendant*  suggested,  that  the 

right  might  be  tried  by  the  Defendants  bringing  trover 
against  the  Plaintiffs  for  die  ship's  register ;  and  the 
counsel  for  the  Plaintiffs  suggested,  that  the  better  form 
of  action  would  be  trover  for  the  ship,  which 
sented  to  on  behalf  of  the  Defendants. 


Minute.  The  minute  of  the  order  wasc— The  Defendants  un- 

dertaking to  bring  an  action  of  trover  against  the  Plain- 
tiffs' ship,  let  this  motion  stand  over  without  prejudice 
to  any  question. 


An  application  was  afterwards  made,  on  behalf  of  the 
Plaintiffs,  to  vary  the  order,  by  directing  an  issue,  in 
which  the  Plaintiffs  at  law  should  be  Plaintiffs  im 
equity,  instead  of  trying  the  legal  right  by  an  action  of 
trover.  Authorities  for  issues  on  interlocutory  applica- 
tions— among  others,  Cory  V.  Yarmouth  and  Norwich 
Railway  Company  {a),  and  the  case  there  mentioned, 
Lewis  v.  Thomas  (b)9  Mawman  v.  Tegg  (o),  and  Qardmer 
v.  Bowe  (d)  —were  cited. 


Judgment. 


Vice-Chanceuor  : — 

August  3rd.  *  waB  °**  Op""®11  tb**  tne  Plaintiffs'  right  should  be 
tried  at  law,  and  that  the  Court  had  power  to  secure 
the  ship  in  the  meantime,  so  as  to  be  able  at  (be  hear- 
ing to  award  it  to  its  lawful  owner.  The  question  was, 
how  the  right  to  the  ship  was  to  be  tried.  The  Plain- 
tiffs' counsel  proposed  that  the  Defendants  should  bring 
an  action  of  trover  for  the  ship,  and  that  was  assented 
to.    It  gives  the  Plaintiff  in  equity  an  opportunity  of 

(a)  3  Hare,  607.  (c)  2  Ross.  385. 

(6)  Id.  29.  (d)  4Madd.236. 
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raising  the  question  of  lien,  and  the  right  of  possession, 
independently  of  legal  ownership.  Since  the  argument, 
the  Plaintiffs  have  applied  to  roe,  first,  that  issues  should 
be  directed  instead  of  an  action ;  or,  secondly,  that,  if  an 
action  were  brought,  terms  should  be  imposed  upon  the 
Defendants  in  equity;  and,  thirdly,  that  the  Plaintiffil 
in  equity  should  be  the  plaintiffs  at  law. 


1844. 


Judgment. 


With  regard  to  the  last  point,  no  ground  has  been 
stated  for  such  an  arrangement,  except  that  which  was 
suggested  at  the  bar,  namely,  that  it  would  give  the 
Plaintiffs  the  advantage  of  the  reply  at  law.  I  am  clear, 
that  k  not  an  advantage  for  which  I  can  allow  an  ar- 
rangement deliberately  made  at  the  hearing  of  the  mo- 
tion to  be  now  altered.  That  part  of  the  directum 
must,  therefore,  stand- 


As  to  the  application  for  issues,  instead  of  an  action, 
I  have  no  doubt  of  the  power  of  the  Court,  when  for 
its  own  information  it  finds  it  necessary  to  direct  issues, 
so  to  deal  with  a  case;  but  there  is  a  difficulty  in  direct- 
ing an  issue  before  the  hearing,  unless  in  very  simple 
cases  like  that  pointed  out  in  FuUagar  v.  Clark  (a). 
The  general  course  is,  to  put  the  party  who  claims  a 
legal  right  upon  establishing  it  at  law,  and  allowing 
him  to  come  back  to  this  Court,  if  necessary,  for  its 
assistance.  The  remaining  question,  whether  I  could 
impose  amy  terms  on  the  Defendants,  is  the  real  diffi- 
'  culty.  If  it  is  conceded  that  there  are  to  be  admis- 
sions of  the  possession  and  the  conversion,  the  only 
terms  I  could  impose  would  be,  that  the  Defendants 
should  not  set  up  the  point  suggested  as  to  the  regis- 
ter. With  regard  to  the  materiality  of  that  instru- 
ment for  the  purpose  of  the  present  question,  I  had  a 


(a)  IS  Tea.  481. 
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strong  opinion,  induced  partly  by  the  case  of  Hunter 
v.  Parker,  partly  by  the  argument  addressed  to  me  on 
the  part  of  the  Plaintiffs,  and  partly  by  the  logical  ne- 
cessity of  the  rule,  that  the  captain  may,  in  cases  of 
necessity,  sell  the  ship.  If  I  impose  no  terms,  and 
the  Plaintiffs  should  obtain  a  verdict,  that  verdict  will 
cover  every  question  in  the  cause.  If,  on  the  other 
hand,  I  should  impose  the  terms  required,  it  may  possi- 
bly remain  a  question  at  the  hearing'  of  the  cause, 
whether  the  Defendants  are  not  entitled  to  the  opinion 
of  a  court  of  law  upon  the  point  as  to  the  register.  If 
no  terms  were  imposed,  and  the  Defendants  in  equity 
should  obtain  a  verdict,  and  the  verdict  in  their  favour 
should  appear  to  have  depended  in  any  degree  upon  the 
fact  of  their  being  the  owners  upon  the  register,  I  have 
little  hesitation  in  saying,  that  such  a  verdict  might,  in 
my  judgment,  be  insufficient,  for  the  purpose  of  trying 
the  question  for  which  the  action  was  directed  to  be 
brought ;  and  I  should  not  probably  alter  the  position  of 
the  parties  until  the  title  of  the  ship  had  been  tried  on 
its  proper  ground.  On  the  other  hand,  the  state  of  the 
register  may  possibly  have  a  material  bearing  upon  the 
right 


Several  courses  are  open  to  me.  I  may  allow  the 
case  to  stand  as  it  does,  trusting  to  my  own  opinion  of 
the  law  of  the  case,  and  also  trusting  to  the  Defendants9 
discretion,  that  they  will  not  raise  a  point  which,  they 
must  know,  may  make  a  verdict  in  their  favour,  if  they 
get  one,  a  nullity  in  this  court.  It  is  a  common  thing 
for  the  Court,  when  it  directs  an  issue  or  allows  an  ac- 
tion to  be  brought,  to  say,  that,  if  the  party  chooses  to 
take  a  technical  point,  so  as  to  prevent  a  fair  trial  of 
the  question,  the  Court  will  send  the  question  for  trial 
again.  Another  course  I  may  take  is,  to  direct  the  ac- 
tion to  stand  over  until  a  certain  day,  giving  the  Plain- 
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tiffe  liberty  in  the  meantime  to  take  such  steps  as  they 
may  be  able  for  removing  the  names  of  the  Defendants 
from  the  register,  and  introducing  their  own  names; 
or,  thirdly,  I  may  direct  that  the  Defendants  shall  not, 
at  the  trial,  set  up  any  point  founded  upon  the  state  of 
the  register.  The  first  and  second  courses  will,  or  may, 
decide  the  whole  question  at  law ;  the  third  may  leave 
some  point  of  law  open  at  the  hearing.  My  opinion 
certainly  is,  that  the  question  about  the  register  cannot 
arise,  and  I  cannot  say  that  I  see  enough  in  this  stage 
of  the  cause  to  induce  me  to  impose  any  terms  on  the 
Defendants  which  would  not  be  imposed  upon  them  if 
the  action  had  been  brought  before  the  parties  came  to 
this  Court. 


1844. 


Judgment. 


In  order  that  I  may  not  be  supposed,  in  a  case  of 
pore  trespass,  to  have  decided  more  than  I  intend  to 
decide,  I  will  observe,  that  I  consider  my  decision  as 
bang  altogether  adverse  to  the  Plaintiffs,  and  in  favour 
of  the  Defendants.  Upon  the  case  before  me,  I  must 
consider  the  Plaintiffs  as  in  possession,  and  as  having 
uncontrolled  dominion  over  the  ship,  unless  the  Defend- 
ants, by  lawful  process,  can  recover  that  possession ;  for 
I  cannot  act  upon  the  supposition,  that  the  Defendants 
have  it  in  contemplation  by  forcible  or  unlawful  means 
to  acquire  the  possession.  The  intention  of  the  order 
which  I  make  is  only  to  oblige  the  Plaintiffs  to  accele- 
rate the  legal  proceedings  for  determining  the  right ; 
nor  do  I  think  that  I  ought  to  appoint  a  manager  or 
receiver,  as  the  motion  asks.  I  will,  however,  give 
each  party  liberty  to  apply  to  the  Master,  to  obtain  the 
possession  or  the  use  of  the  ship,  such  party  giving  se- 
curity to  deal  with  her  as  the  Court  may  direct 
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MDec.  BROWN  v.  WEATHERHEAD. 

The  next  friend  1  HE  infant  Plaintiff  was  entitled  to  some  real  aad  to 
tiff?  an  fofent!"  considerable  personal  estate.  The  mother  of  the  Plain- 
Sf^p^Led.  tiff  wa8  married  to  a  Mr.  Howard.  A  Mr.  WkUaoood 
ingsin  the         was  a  tenant  or  party  claiming  to  be  tenant  of  pari  of 

ctoN  in  the 

name  of  such  the  real  estate.  In  October,  1 84 1,  the  infant,  being  in  her 

Sic  plaintiff  eighteenth  year,  appointed  Mr.  Howard  to  be  her  guard- 

w  oftwratT^6  "m;  an^  ^r*  ^owar^i  **  guardian  by  election,  brought 

one.  ejectment  and  trespass  against  Mr.  Whitewood  in  respect 

theTnexUW  of  P*1*  of  ***  **&***  <***&.     Mr.  Whitewood,  in  No- 

of  the  infant  to  vember,  1841,  filed  his  bill  as  the  next  friend  of  the 

the  time  the 

infant  attained  infant,  to  have  the  property  of  the  infant  secured,  and 
lowed7!*  be-  "  ^e  action  of  ejectment,  as  prejudicial  to  the  infant's  in- 
wa^iien^^nt  tereste»  restrained.  Mr.  Howard,  in  the  early  part  of 
no  costs  allow-  1842,  filed  a  second  bill  as  next  friend  of  the  infant*  for 
ed  of  proceed-       .  .  a  i        •    .  o  i 

ings  subse-        the  protection  of  her  interests.     Several  persons  mter- 

wltho^tSew-  e8ted  in  ihe  e8fcate  were  defendants.  The  Master,  on 
t^°.rit3rJ>f  ?*      reference,  reported  Mr.  WMtewoocTs  suit  the  more  bene- 

plaintiff,  al- 

though  such  ficial  for  the  infant,  and  the  other  was  stayed.  Mr. 
weremereiy       Whitewood  suffered  judgment  in  the  ejectment,  but  exe- 

for^p^ed-  cution  was  **7**'  ^d  'lt  wae  referred  to  the  Master  to 
ings,  if  the  suit   inquire  whether  it  would  be  for  the  benefit  of  the  infant 

were  to  be  pro-      ,  ,  .  -       .  _  . 

eecoted.  that  the  action  should  be  prosecuted.     The  mq^ar^^ 

under  this  reference  were  brought  to  a  conclusion,  and 
the  report  made,  on  the  30thof  July,  1844.  In  Sep- 
tember, the  infant  came  of  age;  the  age  of  the  infant 
appeared  on  the  report  In  October,  a  petition  was 
presented  in  the  none  of  the  Plaintiff,  in  the  suit  m 
which  Mr.  Whitewood  was  next  friend,  and  under  his 
instructions,  to  confirm  the  Master's  report  aad  for  con- 
sequential directions.  Subsequently,  the  Plaintiff  gave 
Mr.  Whitewood  notice  that  she  had  changed  her  soli- 
citor.  The  costs  of  the  suits  were  now  to  be  disposed  of, 
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and  there  was  a  petition  of  the  Plaintiff  praying  that        1844. 
the  personal  estate  might  be  ordered  to  be  paid,  and  the 
deeds  of  the  real  estate  delivered  over  to  her. 

The  only  material  question  was  as  to  the  costs  of  Mr.     statement. 
Whiteu?ood,  the  next  friend 


Mr.  Rormlfyy  for  the  Plaintiff  conceded  that  the  next 
friend  was  entitled  to  Us  costs  as  between  solicitor  and 
client  up  to  the  time  that  the  Plaintiff  attained  her  age' 
of  twenty-one  yeans;  but  he  insisted  that  after  that 
time  the  next  friend  had  no  authority  or  power  to  pre- 
sent a  petition  in  the  name  of  the  Plaintiff;  that  then 
he  had  no  other  right  to  use  the  Plaintiff's  name  with- 
out her  consent  than  any  stranger  had;  and  that  such  an 
act  was  especially  wrong  in  this  case,  where  the  party 
who  had  been  next  friend  had  reason  to  know  that  the 
Plaintiff  disapproved  of  and  would  disavow  his  proceed- 
ings, as  soon  as  she  was  legally  competent  to  do  so. 
The  proper  course  for  the  next  friend  was  to  present  a 
petition  for  his  costs  in  the  cause,  and  nothing  more. 
And  he  contended,  not  only  that  the  Plaintiff  ought  not 
to  pay  the  next  friend  his  costs  of  the  petition  presented 
by  the  next  friend  in  her  name,  but  that,  if  the  Plaintiff 
by  the  rule  of  the  Court  was  bound  to  pay  the  costs  of 
the  other  parties  in  the  cause,  who  had  been  served  with 
tbe  petition,  these  costs  ought  to  be  set  off  against  the 
oflwt  cost*  to  which  the  next  friend  was  entitled. 


jSrywHent* 


Mr.  Kcngen  Parker  and  Mr.  Stinton,  for  the  next 
friend,  contended  that  the  Plaintiff,  on  attaining  twenty- 
one,  ought  to  have  immediately  intimated  her  adoption 
or  rejection  of  the  suit  and  proceedings,  and  that,  in  the 
absence  of  any  such  intimation,  the  next  friend  was 
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entitled  to  take  every  step,  which  was  regularly  conse- 
quential upon  what  had  been  previously  done. 


Judgment.  The  Vice-Chancellor  said  he  was  not  aware  of  any 
authority  for  the  proposition  that  the  next  friend  of  an 
infant,  who  was  the  sole  plaintiff  in  a  suit,  was  entitled 
to  proceed  with  the  cause  after  that  plaintiff  had  at- 
tained twenty-one,  until  the  plaintiff  should  actively 
interpose  and  direct  the  proceedings  to  cease.  In  this 
case,  moreover,  the  subsequent  proceedings  were  (with- 
out any  special  cause)  taken  by  the  solicitor  of  the 
next  friend  so  early  after  the  Plaintiff  attained  her  full 
age,  that  a  reasonable  time  was  not  given  to  the  Plain- 
tiff to  consider  what  course  ought  to  be  taken,  and  he 
was  of  opinion  the  costs  of  the  next  friend  of  the  pro- 
ceedings so  taken  ought  not  to  be  allowed. 


1845. 

12th  Feb. 
3rd  March. 

A  legacy  to  a 
woman  for  life, 
with  remainder 
to  her  children, 
paid  out  of 
Court,  on  the 
petition  of  the 
mother  and 
children,  on 
their  under- 
taking to  ac- 
count, if  re. 
quired,  ai  the 
Court  should 
direct,— the 
children  having 
attained  twenty- 
one,  and  the 
mother  being 
sixty-six,  years 
of  age. 


BROWN  v.  PRINGLE. 

VJIFT  of  the  interest  of  100/.  to  a  married  woman  for 
her  life,  to  her  separate  use,  and  at  her  death  the  prin- 
cipal to  be  divided  equally  amongst  her  children  at  the 
ages  of  twenty-one  years.  The  sum  had  been  brought 
into  Court  and  was  invested  in  Consols,  to  the  account 
of  the  annuitant  and  her  children.  She  had  three  .child- 
ren, who  lived  to  attain  twenty-one  years,  and  then 
joined  with  their  mother  in  a  petition  to  have  the  fund 
paid  out  of  Court,  upon  their  undertaking  to  account 
for  it  as  the  Court  should  direct,  in  case  of  other 
children  being  born.  The  mother  was  sixty-six  years 
of  age. 


Mr.  Bates  appeared  for  the  petition,  and  mentioned 
Leng  v.  Hodges  (&),  Payne  v.  Long  (c),  Defflis  v.  Gold- 
sehmidt  (d). 

(a)  Jac.  586,  n.  (<*)  1  Mer.  417;  19  Ves.  566 ; 

(b)  Id.  585.  Jac.  587,  n. 

(c)  Cited  19  Vei.  571. 
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The  Vice-chancellor,  adverting  to  the  case  of  1845 
Fraser  v.  Fraser  (a),  where  the  mother  was  55  yean  of 
age,  and  Sir  WUSam  Grant  had  required  recognizances 
to  be  entered  into,  said,  that  he  understood  the  Vice- 
Chancellor  of  England  had  frequently  made  the  order 
for  payment,  in  cases  of  such  advanced  age  as  that  of 
die  tenant  for  life  in  die  present  case,  upon  the  mere 
undertaking  of  the  parties;  and  he  saw  no  danger  or 
inconvenience  from  so  doing.  The  fund  might  be  paid 
oat  of  Court,  according  to  the  prayer  of  the  petition, 
the  petitioners  undertaking,  if  required,  to  account  for 
it  as  the  Court  should  direct. 


SAVORY  v.  BARBER  ™t 

23rd  Nov, 

1  HE  testator  gave,  devised,  and  bequeathed  his  real  and  Executors,  who 

personal  estate  to  the  trustees  and  executors  appointed  by  mm  in  trust  of 

his  wffl,  their  heirs,  executors,  administrators,  and  as-  JJJj^£j&  ^ 

signs,  according  to  the  nature  of  the  property  respect-  **&  ^  debti 

generally, 

ively,  subject  to  and  charged  and  chargeable  with  the  represent  the 

payment  and  discharge  of  all  his  just  debts  and  funeral  fi^™interest- 

ed  in  such  real 
estate,  within 

the  meaning  of  the  30th  Order  of  August,  1841,  although  the.  trustees  are  not  otherwise 

empowered  to  giro  discharges  for  the  proceeds. 


126 


1844. 


Statement. 
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expenses,  and  the  coste  and  charges  of  proving  that  his 
will  upon  certain  trusts.  The  will  contained  directions 
for  the  sale  of  the  real  estate,  but  it  contained  no  express 
clause  empowering  the  trustees  to  give  discharges  for 
the  proceeds  of  the  sale,  other  than  as  that  power  resulted 
from  the  general  chaige  of  debts. 


A  question  was  made,  whether  the  trustees  repre- 
sented the  persona  beneficially  interested  in  the  estate 
or  the  proceeds,  within  the  meaning  of  the  Order  XXX 
of  August,  1841,  so  that  it  was  not  necessary  to  make 
the  latter  persons  parties  to  the  suit;  or  whether  the 
order  applied  only  to  cases  in  which  the  power  to  give 
discharges  was  derived  from  an  express  clause  in  the 
will  to  that  effect 


Judgmmt.  The  Vice-Chancellor  held,  that  the  trustees  repre- 
sented the  persons  beneficially  interested  in  the  estate 
within  the  meaning  of  the  order,  and,  therefore,  that  the 
latter  persons  were  not  necessary  parties. 


Mr.  Temple,  Mr.  Chandkss,  and  Mr.  Roger**  appear- 
ed for  the  several  parties. 
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KAYE  v.  WALL. 

iHE  testator  by  his  will  bequeathed  certain  legacies, 
ont  of  a  fond  arising  from  real  and  personal  estate,  to  a 
school  and  meeting-house  at  Great  Yarmouth.  The 
suit  was  for  administration,  and  was  instituted  by  the 
Plaintiffs,  who  represented  one  of  the  residuary  legatees 
of  the  testator,  on  behalf  of  themselves  and  all  the  other 
residuary  legatees,  against  the  executor,  alleging,  that  a 
considerable  residue  remained  in  his  hands  after  pay- 
ment of  the  pecuniary  legacies ;  and  charging  that  the 
persons  entitled  to  the  testator's  residuary  estate  were 
very  numerous,  and  that  they  could  not  be  made  parties 
with  any  probability  of  bringing  the  suit  to  a  hearing. 
He  answer  admitted  the  will,  and  the  death  of  the 
testator,  and  that  the  Defendant  had  proved  the  will 
and  declined  to  answer  further;  submitting  that  the  bill 
was  defective  for  want  of  parlies,  and  craving  the  same 
benefit  of  the  objection  by  way  of  defence,  as  if  the 
Defendant  had  demurred.  Exceptions  for  insufficiency 
were  taken  and  allowed.  The  Defendant  excepted  to 
the  Master's  report 


1845. 


20th  Jan. 

Under  the  38th 
Order  of  Au- 
gust, 1841,  • 
defendant  may 
object  to  an- 
swer a  bill 
which  it  demur- 
rable, although 
the  only  ground 
of  demurrer  be 
that  the  suit  is 
defective  for 
want  of  parties. 

Statement. 


Mr.  BamUhf  and  Mr.  Chichester,  for  the  exception  to 
the  report,  contended,  that  the  other  persons  interested 
in  the  residue,  and  the  heir-at-law  of  the  testator,  were 
necessary  parties,  and,  therefore,  die  bill  was  demur- 
rable, and  the  Defendant  was  not  bound  to  answer : 
Order  XXXVIII,  of  August,  1841;  Tipping  v. 
Clarke  (a),  Drake  v.  Drake  (ft). 


Argument. 


Mr.  Stinton,  for  die  Plaintiffs,  insisted,  first,  that  the 
rait  was  not  defective ;  and,  secondly,  that  the  order 


(a)  2  Hare,  383. 


(6)  Id.  647. 
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1846. 


Argument, 


Judgment. 


was  not  intended  to  enable  a  defendant  to  obtain  by  an- 
swer the  benefit  of  a  demurrer  for  want  of  parties. 
Such  a  construction  of  the  order  would  give  the  Defend- 
ant a  greater  advantage  by  objecting  to  answer,  than  by 
demurring ;  it  would  enable  him  to  delay  the  discovery 
for  a  longer  period. 


The  Vice-Chancellor  held,  that  the  heir-at-law  of 
the  testator  was  a  necessary  party,  the  legacies  being 
payable  out  of  a  mixed  fund ;  and  he  held  also,  that*  the 
bill  being  demurrable,  though  only  for  want  of  parties, 
the  Defendant,  under  the  38th  Order,  could  object  to 
answer. 

Exception  to  the  Report  allowed. 


April  17th. 

After  excep- 
tion* for  in- 
sufficiency over- 
ruled, under 
the  38th  Order, 
and  an  answer 
put  in  to  an 
amended  bill, 
motion  for 
leave  to  ex- 
cept to  the 
answer,  not- 
withstanding 
the  former 
order  on  the 
exceptions. 


The  bill  was  amended  by  adding  parties ;  the  Defend- 
ant, the  executor,  answered  only  such  interrogatories  as 
were  introduced  by  amendment,  and  did  not  answer  the 
interrogatories  which  had  been  the  subject  of  the  excep- 
tions. The  Plaintiff,  instead  of  excepting  to  the  answer 
to  the  amended  bill,  now  moved  for  leave  to  take  excep- 
tions to  the  answer  to  the  original  bill,  notwithstanding 
the  former  order. 


Mr.  Stinton,  for  the  motion,  cited  Irving  v.  Viana  (a). 
Mr.  Chichester  opposed  the  motion. 


The  Vice-Chancellor  refused  the  motion  with 
costs,  saying  it  did  not  follow  that,  because  the  short 
answer  to  the  original  bill  was  not  open  to  exceptions  in 
the  then  state  of  the  record,  that  a  full  answer  might 
not  be  compelled  to  all  the  interrogatories  in  the 
amended  bill. 

(a)  M<Clel.&Y.563. 
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1844. 

ROBERTS  v.  WILLIAMS.  i9M/*/y. 

WlLLIAM  ROBERTS,  the  great  grandfather  of  A  redemption 
the  Plaintiff,  in  1826,  executed  a  voluntary  conveyance,  cambnncer, 
by  lease  and  release,  whereby  an  estate  in  Anglesea  was  ^^^than1111' 
settled  to  the  use  of  the  settlor  for  his  life,  with  power  *»  ****"„ 

r  found  due  to 

to  charge  the  same  by  deed  or  will  with  a  sum  not  ex-  him,  had  been 
ceeding  2002.,  and  to  create  a  term  of  years  for  that  pur-  the  bill  waa 
pose,  with  remainder  to  Elizabeth  Roberts,  the  mother  *J£^  SJJooi. 

of  the  Plaintiff,  in  fee.     Elizabeth  Roberts  died  in  the         " 

settlor's  lifetime,  leaving  the  Plaintiff  her  heiress-at-law. 
The  settlor  died  in  1833,  having  by  his  will  executed 
the  power  of  appointing  the  200L  in  favour  of  his  son, 
the  Defendant  R.  Williams,  and  devised  the  premises  to 
him  for  a  term  of  500  years,  to  secure  the  charge.  The 
Defendant  entered  into  possession  on  the  death  of  the 
settlor.  The  Plaintiff,  in  August,  1838,  applied  to  the 
Defendant  for  an  account  of  what  was  due  to  him  for 
principal  and  interest  in  respect  of  the  200/.,  and  caused 
a  notice  in  writing  of  that  date  to  be  served  upon  the 
Defendant,  offering  to  pay  what  was  due  to  him  on  the 
said  security,  and  at  the  same  time  tendered  the  Defend- 
ant 200/.  in  satisfaction  of  the  charge,  which  he  refused 
to  accept 

The  bill  was  filed  for  redemption,  and  it  prayed 
that  the  Defendant  might  be  ordered  to  pay  the  costs 
of  the  suit.  The  Defendant,  by  his  answer,  set  up  a 
claim  to  the  estate  under  a  deed  executed  by  William 
Roberts,  the  settlor,  in  1832,  which  recited  an  agree- 
ment for  the  sale  of  the  premises  to  the  Defendant  for 
4001,  and  that,  the  Defendant  having  occasion  for 
4001,  William  Roberts  had  agreed  to  lend  him  that  sum ; 
and  then,  in  consideration  of  the  400/.,  William  Roberts 
conveyed  the  estate  in  question  to  the  Defendant  in  fee, 

▼oi*  iv.  k  h.  w. 
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1844. 

Roberts 

Williams. 

Statement. 


who  re-conveyed  the  same  to  William  Roberts  by  way 
of  mortgage  for  securing  the  same  sum  and  interest 

It  was  not  alleged  that  this  was  a  bonfi  fide  trans- 
action of  sale  and  purchase ;  or  that  it  was  other  than 
an  attempt  to  make  in  this  form  a  second  voluntary 
conveyance  to  defeat  the  first. 

The  questions  raised  by  the  Defendant  were,  whether, 
inasmuch  as  the  deeds  of  1826  did  not  appear  to  have 
been  parted  with,  or  to  have  been  communicated  to 
Elizabeth  Roberts,  they  were  not  therefore  revocable  (a) ; 
and  if  not,  whether  the  formal  conveyance  by  the  deeds 
of  1832  was  not  conclusive  as  against  the  settlor,  or  any 
persons  claiming  under  him,  so  as  to  preclude  him  or 
them  from  contradicting  the  averments  of  that  deed. 
On  this  point»  Humphreys  v.  Pensam  (b)  was  cited. 


The  Vice-chancellor  held,  that  the  conveyance  of 
1826  was  not  revocable,  and  that  it  was  not  displaced 
by  the  deed  of  1832,  which,  although  in  the  form  of  a 
purchase  for  value,  could  not  be  supported  as  a  convey- 
ance boni  fide  and  for  valuable  consideration. 


A  conveyance 
in  the  form  of  a 
purchase- deed, 
for  valuable 
conriderationf 
but  in  fact  vo- 
luntary, not 
supported 
against  a  prior 
voluntary  conveyance  made  by  the  same  party. 


1841. 
16th  Nov. 

Decree. 


Refer  it  to  the  Master  &c.  to  take  an  account  of  what  is  due  to 
the  Defendant  R.  Williams,  for  principal  and  interest  on  the  sum  of 
900/.  in  &c,  and  let  the  Master  also  take  an  account  of  the  rents 
and  profits  of  tfce  hereditaments  and  premises  comprised  in  and  re- 
leased and  assured  by  the  indenture  of  release  in  &c,  dated  the  8th  of 
June,  1826,  and  limited  and  appointed  by  the  will  of  W,  Roberts,  the 
testator  in  &c>  received  or  possessed  by  the  Defendant  R.  WUUam, 


(a)  Many  cases  were  cited  on 
this  point,  but  it  has  been  since 
discussed  and  determined  in  other 
cases,  already  reported.  See  Hall 


v.  Pmlmer,  3  Hare,  532;  Fletcher 
v.  Fletcher,  ante,  p.  67. 
(6)  1  Myl.  &  Cr.  580. 
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or  by  any  frc,  or  which,  without  hit  wilful  neglect  or  default,  he  might 
have  possessed  or  received.  Usual  directions.  And  let  the  Defendant 
pay  to  W.  Robert*,  the  next  friend  of  the  infant  Plaintiff,  so  much 
of  the  costs  of  this  suit,  up  to  and  including  the  hearing,  as  are  occa- 
sioned by  the  defence  set  up  hy  him  in  his  answer  to  the  Plaintiff's 
bill,  to  he  taxed  &c.  Reserve  the  consideration  of  how  and  hy 
whom  the  other  costs,  up  to  and  including  the  hearing,  are  to  be 
paid,  and  reserve  the  consideration  of  all  further  directions  and  costs. 
Liberty  to  apply. 

The  Master  was  ordered  to  continue  the  account  and  fix  an  occu- 
pation rent.     Further  directions  and  costs  were  reserved. 


1844. 


1843. 
2Stk  April. 


The  Master  reported  that  there  was  a  balance  of  29/. 
due  to  the  Defendant.     On  further  directions, 


Report. 


Mr.  K.  Parker,  for  the  Plaintiff,  cited  DetiMn  v. 
Got  (a),  Shuttleuxrrth  v.  Lowther  (A),  as  authorities  for 
the  proposition  that  the  costs  of  the  suit  ought  to  be 
paid  by  the  Defendant,  or  at  the  least  that  he  ought  to 
bear  his  own  costs. 


Argument. 


Mr.  Shnphhum  and  Mr.  Renshaw,  for  the  Defendant, 
moated  that  he  was  entitled  to  his  costs  as  a  mortgagee 
in  a  redemption  suit :  Harvey  v.  Tebbutt  (c). 


The  Vice-Chancellor  held,  that  the  claim  of  the 
Defendant  to  the  estate  having  failed,  the  case  was  the 
same  as  if  the  claim  had  been  founded  on  the  mortgage 
only,  and  that  it  was  therefore  the  case  of  a  tender  and 
refusal;  and  he  ordered  the  costs  to  be  paid  by  the 
Defendant  to  the  Plaintiff. 


1844. 
19M  July. 

Judgment. 


(«)  7Ves.583. 


(©)  Id.,  n. 


(c)  1  J.  &  W.  197. 
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19n.!^li0rt  LLOYD  v.  MASON. 


December, 

1845. 

Wth  Jan. 

Thestat.  1&2 


XN  Noyember,  1834,  Thomas  Lloyd  and  Elizabeth  his 
ss  *6%V°does  w^»  ^  ^e  P^tioner,  as  their  solicitor,  filed  their  bill 
not  deprive  a     in  the  original  cause,  claiming  one  ninth  share  of  an 

solicitor  who  .  . 

hai  attached  his  estate  which  had  been  devised  for  sale  and  division 
payment^00"  amongst  several  persons,  one  of  whom  was  the  wife  of 
UenV* n*the  &&* •'  ^e  °^ieT  Persons  beneficially  interested  under 
fond  which  the  the  will  were  made  parties.  The  wife  died  in  1835, 
and  administration  of  her  estate  was  obtained  by  Lloyd, 


An  attach-  who  thereupon  filed  the  bill  in  the  second  cause,  by  the 

client  for  the  petitioner,  as  his  solicitor.     In  July,  1837,  a  decree 

of  coist^u^t  wafl  mac*e  m  b°th  causes,  directing  the  sale  of  the  ea- 

li^rlth***16  tete'  an<*  *^e  lW111611*   °^  *^e  purchase-money  into 

licitor  on  the  COUTt. 
fund  which  he 
hasrecoTered 

which  Se'iJsts      In  September,  1837,  on  the  petition  of  Lloyd,  his  w- 

were  incurred,  licitor,  the  present  petitioner,  was  ordered,  within  a  fort- 

afte?th"a^r,  night  after  notice  thereof,  to  deliver  to  the  Plaintiff  a 

retai*  ^Hen  ^  °^  *^  8uck  *%ee8  ^  dkbursements  **  ^e  petitioner 

on  the  fund  then  claimed  to  be  due  in  the  said  two  causes,  and  all 

recovered,  and  °ther  causes,  suits,  and  matters  wherein  the  petitioner 

merely**  his  had  ^>een  emPloye^  M  attorney  or  solicitor  of  Lloyd, 

righu  as  a  and  it  was  referred  to  the  Master  to  tax  the  same,  with 

general  creditor 

on  the  estate  of  the  usual  directions  thereupon.     Under  this  order  the 

The'li      f  P^tioner  carried  in  a  bill  of  costs  amounting  to  498/1 6*. 

the  solicitor  on  4<f.,  which  was  taxed  at  356/.  19*.  3i     After  deduct- 

impededbrthe  ing  fr<>m  the  latter  sum  2SL  14#.,  due  from  the  peti- 

ortcVof 'the8  tioner  to  L¥  a  balance  of  328i  5#.  3rf.  remained  due 

Court  directs  to  the  petitioner.    The  petitioner  obtained  two  orders  at 

the  fund  to  be  ^_ 

paid  to  the  the  Rolls,  dated  the  18th  of  April  and  the  10th  of  May, 

r^in^  the**  1838>  aga^st  Lloyd,  for  payment  of  this  balance,  the 

rit^tof the  latter  being  the  four-day  order  for  commitment  in  de- 
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fault  On  the  10th  of  June,  1838,  Lloyd  was  taken  by 
the  petitioner  under  an  attachment,  and  remained  in 
prison  until  his  death.  The  stat.  1  &  2  Vict,  c  110, 
came  into  operation  on  the  1st  of  October,  1838,  and 
on  the  18th  of  that  month  the  petitioner  caused  the 
order  of  the  18th  of  April,  1838,  to  be  registered  under 
that  statute.  On  the  4th  of  February,  1841,  Lloyd 
died:  Hugh  Brown  obtained  letters  of  administration  of 
his  estate,  and  the  suits  were  revived.  On  the  31st  of 
May,  1843,  a  decree  on  further  directions  was  made  in 
all  the  causes,  declaring  the  rights  of  the  parties,  and 
directing  the  taxation  of  the  costs  of  all  parties ;  and 
on  taxing  the  same  the  Master  was  ordered  to  ascertain 
how  much  of  Lloyd's  costs  were  incurred  before  Trinity 
Vacation,  1837,  and  how  much  after  that  time,  and  the 
costs  prior  to  that  time  were  ordered  to  be  paid  to  the 
petitioner  out  of  the  fund  in  court,  which  amounted  to 
about  7000JL  stock.  One-ninth  of  the  fund  was  ordered 
to  be  transferred  to  Hugh  Brown,  the  administrator  of 
Uoydy  who  was  the  administrator  of  Elizabeth  his  wife. 
The  costs  of  Lloyd,  before  Trinity  Vacation,  1837,  were 
taxed,  as  between  party  and  party,  at  166£  9s.  7a\9  and 
▼ere  paid  to  the  petitioner.  The  balance,  of  161/.  15*.  Sd., 
which  remained  due,  made  the  difference  in  the  costs  as 
between  party  and  party,  and  between  solicitor  and 
client  The  petitioner  now  presented  his  petition,  pray- 
ing that  he  might  be  declared  to  have  a  lien  for  the 
balance  on  the  one-ninth  share  of  Lloyd,  and  that  the 
same,  together  with  the  costs  of  the  application,  might 
be  taxed  and  paid  to  the  petitioner  thereout,  or  that 
the  same  might  not  be  transferred  or  paid  out  without 
notice  to  him. 


1844. 


Statement. 


Mr.  Bolt,  for  the  petitioner. 


Argument. 
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Argument. 


Mr.  Romilly  and  Mr.  Wright,  for  the  respondent, 
the  executor  of  Lloyd,  opposed  the  petition.  The  points 
which  were  argued  on  either  side  sufficiently  appear 
upon  the  judgment.  The  cases  cited,  in  addition  to 
those  mentioned  in  the  judgment,  were: — ffiggenii 
case  (a),  Balch  v.  Symes  (ft),  Walker  v.  Birch  (c). 


Jan.  Wth. 
Judgment. 


Vice-Chancellor  after  stating  the  facts : — 

It  was  suggested,  but  the  suggestion  was  abandoned 
almost  as  soon  as  it  was  made,  that  the  solicitor  for  the 
Plaintiff  in  an  ordinary  administration  suit  had  no  such 
lien  as  is  claimed  in  this  case.  I  think  he  has  such  a 
lien,  both  by  law  and  by  the  practice  of  the  Court. 
This  point  haying  been  abandoned,  I  notice  it  only  for 
the  purpose  of  observing  that  the  onus  is  on  the  respond- 
ent to  displace  the  lien. 

The  ground  next  relied  on,  but  which  was  rather 
pointed  at  than  argued,  was  the  form  of  the  order  on 
further  directions,  which  directs  payment  of  the  whole 
sum  constituting  the  ninth  share  of  the  Plaintiff  to  the 
party  entitled  to  that  share.  It  was  said,  that  the  or- 
der asked  by  this  petition  was  inconsistent  with  the 
order  on  further  directions;  and  that  the  order  now 
asked  could  not  be  made  without  rehearing  the  order  on 
further  directions.  A  sufficient  answer  to  this  is,  that 
the  petitioner  was  no  party  to  the  order,  and  cannot  re- 
hear it.  But  it  admits  of  another  answer.  The  lien  of 
the  solicitor  is  upon  the  fund  recovered  by  his  client, 
and  until  an  order  is  made  giving  the  fund  to  the  client, 
the  subject-matter  upon  which  the  lien  attaches  is  not 
ascertained.  If  the  respondent's  argument  were  well 
founded,  it  would  be  necessary  in  every  order  or  decree 


(a)  6  Rep.  44. 


(6)  T.  &  R.  87. 


(c)  6T.  R.258. 
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that  the  right  of  the  solicitor  should  in  terms  be  reserved,        1844. 
which  is  not  the  practice. 


It  ww  further  said,  that,  in  consequence  of  the  death 
of  Thomas  Lloyd,  the  petitioner  must  go  in  as  a  creditor  ********* 
against  his  estate,  and  could  not  recover  his  debt  in  a 
summary  way,  without  regard  to  the  claims  of  other  cre- 
ditors of  Thomas  Lloyd.  That  argument,  if  admitted, 
would  go  to  this,  that  a  solicitor  in  all  cases  loses  his 
Bea  upon  a  fund,  although  recovered  by  his  diligence, 
if  his  client  should  happen  to  die  before  his  costs  are 
paid  Such,  I  apprehend,  is  not  the  ootme  of  courts  of 
justice  in  such  cases,  nor  is  there  any  reason  in  principle 
for  it.  The  hen  of  the  solicitor,  like  a  charge  in  favour 
of  any  other  person,  gives  the  solicitor  an  interest  in  the 
fimd  itself,  and  the  proper  party  to  protect  the  fund 
against  any  excess  of  claim  in  both  cases  is  the  execu- 
tor. A  creditor,  having  a  security  for  his  debt,  may,  if 
he  pleases,  file  a  creditor's  bill  against  the  executor  of 
his  debtor,  but  he  may,  if  he  pleases,  confine  his  suit  to 
realising  his  own  security.  The  only  difference  be- 
tween that  case  and  the  present  is,  that  in  this  case  the 
solicitor  has  a  summary  remedy;  but  that  does  not 
affect  the  principle.  The  property  of  the  debtor  (I  may 
observe)  in  the  fund  in  court  is  subject  to  the  lien  of 
the  solicitor ;  and  for  the  purpose  of  ascertaining  and  re- 
alizing the  property  of  the  testator,  the  executor  repre- 
sents the  whole  estate. 

The  fourth  point  made  for  the  respondent  was,  that 
the  execution  of  the  attachment  was  in  itself  a  waiver 
of  the  petitionees  lien.    For  this  CoweH  v.  Simpson  (a) 

(a)  1 6  Yes.  275.  The  following  verted  to  in  the  argument:—"  In 

MS.  note  to  the  cate  of  CoweU  v.  Brydyu  v.  Brydgesy  at  the  Rolls, 

Smpton,  made  by  Sir  Samuel  April  18th,   1815,  Sir  William 

Romflly,  in  his  copy,  was  ad-  Grant  held,  that  a  solicitor  who 
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1844.  was  relied  upon.  That  case  decides  only  that  the  giv- 
ing and  accepting  a  new  security  may  be  evidence  of  a 
contract  between  the  parties,  that  the  original  lien  shall 
thenceforth  cease  to  subsist.  In  this  case,  the  creditor, 
udfment.  ^y^g  a  pergonal  demand,  and  a  lien  to  secure  the  pay- 
ment of  it,  has  resorted,  in  the  first  instance,  to  his  re- 
medies against  the  person.  The  acts  done  by  the  credi- 
tor, in  assertion  of  his  rights,  may  possibly  have  satisfied 
his  demands.  But,  unless  the  lien  of  a  solicitor  stands 
on  a  different  footing  from  other  securities,  I  do  not 
understand  why  an  attempt  to  obtain  payment  of  his  de- 
mand by  proceeding  against  the  person  of  his  debtor, — 
a  proceeding  which  the  debtor  may  have  rendered  abor- 
tive by  refusing  to  pay  the  demand, — should,  per  se,  be 
held  a  waiver  of  the  lien.  A  mortgagee,  whether  legal 
or  equitable,  does  not  waive  his  security  by  bringing  an 
action  against  his  debtor.  Nor,  so  far  as  I  am  aware, 
does  a  vendor  lose  his  lien  for  his  purchase-money  by  a 
like  proceeding.  The  cases  of  Bawtree  v.  Watson  (a), 
Dames  v.  Bush  (i),  and  Ex  parte  Bryant  (c)  shew  that 
the  lien  of  the  solicitor  is  not  lost  by  his  obtaining  an 
order  for  payment,  nor  by  his  issuing  an  attachment  to 
enforce  that  order.  Unless,  therefore,  the  statute  has 
made  a  difference,  there  has,  in  this  case,  been  no  waiver 
of  the  right  to  the  lien. 

It  was  then  said,  that  the  statute  had  altered  the  case, 
and  that  the  petitioner,  by  having  executed  the  attach- 
ment, had  lost  the  benefit  of  the  16th  section  of  the 
statute.  This  argument  assumes  an  attachment  execut- 
ed before  the  statute  came  into  operation  to  have  the 
same  effect  and  consequence  as  if  executed  after,  and  as 

had  taken  a  bond  for  the  amount  of  mained  unpaid." 

his  bill  of  costs  had  lost  his  lien  («)  2  Keen,  718. 

on  the  papers  in  his  hands,  though  (6)  Younge,  358. 

the  bond  had  become  due  and  re-  (c)  1  Madd.  49. 
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if  the  attachment  were  to  all  intents  and  purposes  equi- 
valent to  the  execution  of  a  judgment  by  taking  the  per- 
son of  the  debtor.  And  the  case  'of  Tolson  v.  Dykes  (a) 
was  cited  to  shew,  that  the  statute  had  relation  back  so 
as  to  give  to  the  attachment  the  full  effect  assumed  in 
die  argument  I  am  now  considering.  The  efffct  of  this 
argument,  if  it  should  prevail,  would  be,  that  the  statute, 
by  a  retrospective  operation,  would  destroy  the  lien  of 
every  solicitor,  who  had  attached  his  client  for  non- 
payment of  his  bill  of  costs;  (although  the  cases  refer- 
red to  shew,  that,  at  the  time  the  act  passed,  the  lien 
remained, notwithstanding  the  attachment);  and  it  might, 
by  relation,  give  to  other  proceedings  for  non-payment 
of  money  consequences  which  they  had  not  before 
the  act  passed.  The  case  of  Tolson  v.  Dyke*,  which  in 
effect  was  only  a  decision  upon  the  construction  of  the 
Lords'  Act,  does  not  appear  to  me,  of  necessity,  to  in- 
volve that  conclusion.  But  I  will  assume  that  it  does 
so.  This  admission  throws  the  petitioner  upon  the 
16th  section  of  the  statute.  The  effect  of  that  section, 
as  I  understand  it,  is  only  to  deprive  the  creditor  of  all 
the  benefit  which  the  statute  gives  him ;  the  consequence 
of  which  is,  that  he  is  remitted  to,  or  rather  left  in,  pos- 
session of  the  rights  he  had  independently  of  the  act 
The  petitioner,  in  this  case,  asks  no  benefit  from  the 
act;  he  asks  only,  that  he  may  have  the  lien  which 
the  law  gave  him  before  and  independently  of  the  act. 
If  the  act  does  not  destroy  his  Hen,  he  is  satisfied. 


1844. 


I  was,  however,  then  referred  to  the  effect  of  a  judg- 
ment at  law,  to  which  it  was  said  the  order  of  this 
Court  is  now,  by  the  18  th  section  of  the  act,  made  equi- 
valent ;  and  which,  it  was  argued,  would,  by  the  aid  of 
the  construction  put  on  the  statute  in  Tohon  v.  Dykes, 


(a)  1  Phil.  439; 
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Judgmtni, 


satisfy  the  petitioner's  demand.  The  case  to  which  I  was 
referred  in  Finer  (a),  and  the  case  of  Putt  ▼.  Raxcsterne{b\ 
(in  which  it  is  said,  that,  where  a  judgment  is  recovered 
upon  a  bond  or  other  personal  demand,  the  bond  or  de- 
mand transit  in  rem  judicatam),  do  not  appear  to  me  to 
apply  to  the  case  before  me*  Those  cases  decide  only  that 
the  bond  or  other  personal  right  is  merged  in  the  judg- 
ment: they  do  not  decide  that  collateral  securities  are 
lost  by  it  A  mortgagee,  who  recovers  judgment  upon 
his  bond  or  covenant,  cannot,  so  long  as  the  judgment 
remains  in  force,  sue  his  debtor  upon  the  same  bond  or 
covenant,  but  he  does  not  thereby  lose  his  collateral 
security;  and  similar  observations  appear  to  me  to  meet 
every  other  observation  upon  the  effect  of  a  judgment 
executed  against  the  person  of  the  debtor,  until  it  has 
produced  to  the  creditor  payment  of  his  demand*  The 
personal  remedies  of  the  creditor  may  all  be  merged  in 
the  judgment ;  the  judgment  itself  may  (at  least  during 
the  life  of  the  debtor)  be  so  far  exhausted  that  it  can- 
not be  made  available  against  bis  lands  or  goods;  but  it 
is  consistent  with  this,  that  his  collateral  securities  re- 
main in  force,  as  in,  the  cases  before  referred  to.  If  the 
argument  of  the  respondent  be  well  founded,  that  the 
execution  against  the  person  of  the  debtor  is  for  all 
purposes  a  complete  satisfaction  of  the  creditor's  de- 
mand, it  might  be  difficult  to  stop  short  of  the  conclu- 
sion, that  a  mortgagor,  against  whose  person  execution 
had  issued  for  the  mortgage  debt,  might,  when  in  prison, 
redeem  the  mortgage  although  the  debt  was  unpaid. 

I  think  the  petitioner  is  entitled  to  the  lien  which  he 
seeks  by  this  petition. 


Order.  This  Court  doth  order,  that  it  be  referred  to  the  taxing  Matter 

(a)  Abridg.,  tit  Judgment,  M.  (a),  Vol.  15,  p.  637. 
(6;  Pollexfen,  641. 
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fa.  to  inquire  and  state  how  much  of  the  turn  of  328/.  5>.  3d.,  found         1844. 
to  be  doe  to  the  petitioner  by  the  certificate  &c.  [under  the  order  of 
the  25th  of  September,  1837]  was  in  respect  of  costs  incurred  in 
the  first-mentioned  cause  and  in  the  cross  cause.    And  this  Court 

doth  declare,  that  the  petitioner  has  a  lien,  as  against  the  plaintiff  in  

the  first  and  second-mentioned  causes,  upon  the  476/.  9f .  Bank  3/,  OnUr, 
per  Cent.  Annuities,  part  of  3564/.  4s.  Qd.  like  annuities,  standing 
frc,  in  trust  in  the  first-mentioned  cause,  directed  by  the  decree 
made  in  these  causes,  bearing  date  the  31st  of  May,  1843,  to  be  trans- 
ferred to  the  plaintiff  Hugh  Brown,  as  the  administrator  of  the 
plaintiff  in  the  said  first  and  second-mentioned  causes,  for  his  (the 
petitioner's)  costs  in  the  said  first-mentioned  cause  and  in  the  said 
cross  cause,  as  between  solicitor  and  client.  And  the  petitioner  hav- 
ing been  already  paid  his  costs  as  between  party  and  party,  this 
Court  doth  declare,  that  such  lien  exists  as  to  the  difference  which 
there  may  be  between  the  petitioner's  costs  so  taxed  between  party 
and  party,  and  paid,  and  the  amount  which  the  Master  may  certify 
to  be  the  amount  of  the  costs  already  taxed  under  the  order  of  the 
25th  of  September,  1837,  in  respect  of  the  costs  incurred  in  the 
first-mentioned  cause  and  cross  cause.  And  it  is  ordered,  that  it  be 
referred  oVc.  to  inquire  and  state  what  is  now  due  to  the  petitioner  in 
respect  of  the  said  costs  of  the  first-mentioned  cause  and  the  cross 
came,  as  taxed  between  solicitor  and  client,  under  the  order  of  the 
25th  of  September,  1837.  And  it  is  ordered,  that  he  do  also  tax  the 
petitioner  his  costs  of  this  application  and  consequent  thereon :  and 
it  appearing  that  more  than  one  sixth  part  of  the  costs  already  taxed, 
as  between  solicitor  and  client,  has  been  taxed  off,  it  is  ordered  &c. 
do  tax  the  costs  of  such  taxation.  And  it  is  ordered,  that  he  do 
deduct  such  last-mentioned  costs  from  what  shall  be  found  to  be  due 
to  the  petitioner  in  respect  of  his  costs  in  the  first-mentioned  and 
cross  cause  as  aforesaid.  And  it  is  ordered,  that  he  do  state  the  ul- 
timate amount  which  will  be  then  due  after  such  deduction.  And 
it  is  ordered,  that  no  part  of  the  said  476/.  9s.  Bank  3/.  per  Cent 
Annuities,  so  directed  to  be  transferred  to  the  said  Hugh  Brown  as 
aforesaid,  nor  any  dividends  which  have  accrued,  or  may  hereafter 
socrne,  due  thereon,  be  paid  out  or  otherwise  disposed  of  without 
notice  to  the  petitioner. 
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nth  July.  GOLDSWOKTHY  v.  CKOSSLEY. 

wo^Thltiog  ^N  1814>  Sarah  Oossley  lent  Joseph  Priestley  4001 

•  power  to  and  100/.,  on  his  promissory  notes.     In  1818,  Sarah 

appoint  ft  sum  .-        ,                •    **•,*•*              •■  *                   i 

of  money  by  Crossley  married  John  Crowther,  and  by  a  settlement 

writing  i/ the7  made  prior  to  that  marriage  she  assigned  the  said  two 

^ed  'aeafed''  8ums  "*  ^e  ^^  °^  ^*»*yi  *ad  the  interest  thereon, 

and  published  and  the  securities  for  the  same,  to  trustees,  upon  trust 

of  two  wit-  (after  the  marriage)  for  John  Crowther  for  life,  and  after 


win  mwkin  *"8  decease  to  IW  ^^  transfer  the  said  sum  of  5001, 
1837,  and         and  the  securities  for  the  same,  to  the  use  of  such  person 

signed  in  the  r, 

pretence  of  two  or  persons,  and  for  such  estate  or  estates,  in  such  snares 
not  sealed,  as-  an(l  proportions,  upon  such  trusts  and  for  such  purposes, 
^Urtthe  urn  an^  un(kr  and  subject  to  such  conditions  and  agree- 
in  question,  mente,  manner  and  form,  as  Sarah  Crossley,  notwith- 

and  other  pro-  ..  j  «x»     i_  i         J 

perty,  and  no-  standing  any  coverture,  and  as  if  she  were  sole  and 
ecoto^who61*  unmarried,  should  from  time  to  time,  by  any  deed  under 
proved  her  win  ner  h^d  ^j  ggj  faly  executed  in  the  presence  of,  and 

in  the  diocesan  J  #     r 

court.   The  attested  by,  two  or  more  credible  witnesses,  or  by  her 

▼Wed  the*wifef  1&8*  will  and  testament  in  writing,  or  by  any  writing  in 

teth^re-  ^  nature  °G  or  purporting  to  be,  her  last  will,  to  be  by 

presentative  her  signed,  sealed,  and  published  in  the  presence  of  the 

obtained  letters  ,.  . 

of  administra-  like  number  of  witnesses,  direct,  give,  or  appoint  the 
ute  of  tL* wife  8ame  >  an^  m  default  of  such  direction,  gift,  or  appoint- 
from  the  Pre-    ment,  or,  in  case  any  such  should  be,  when  and  so  soon 

rogative  Court,  y 

and  procured  as  the  estates  thereby  limited  or  appointed  should  re- 
court  torecal     spectively  end  and  determine,  and  as  to  such  part  or 

the  grant  of 
probate  to  the 

executor  of  the  wife,  so  for  as  related  to  the  sum  in  question.  In  a  suit  by  the  appointee 
of  the  wife,  against  the  representative  of  the  husband,  and  the  trustees  of  the  fund—Held, 
that  the  Court  could  not  treat  the  probate  of  the  diocesan  court,  which  excluded  from  the 
grant  the  sum  in  question,  as  probate  of  a  testamentary  instrument  executing  the  power ; 
and  that  ft  probate  sufficient  to  cover  the  sum  in  question  was  necessary,  in  order  to  enable 
the  party  H**"""g  under  the  appointment  to  sustain  the  suit. 

Whether,  in  such  ft  case,  if  the  party  claiming  under  the  appointment,  bv  appealing 
from  the  Court  of  probate,  had  shewn  that  the  probate  had  been  refused  by  the  court  of 
ultimate  jurisdiction  in  such  causes,  upon  principles  not  recognised  in  this  court,  this  Court 
would  consider  the  question  of  the  execution  of  the  power  independently  of  the  probate, 
qumrtt 
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parts  of  the  same  premises  whereof  no  such  direction, 
gift,  or  appointment  should  be  made,  in  trust  for  John 
Crowther,  his  executoro,  administrators,  and  assigns, 
for  ever. 
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The  promissory  notes  were  retained  by  Sarah  Crow- 
ther, in  her  own  possession,  until  1828,  when  she  de- 
posited them  in  the  custody  of  one  John  Pitting. .  Joseph 
Priestley  died  in  1819;  and  the  interest  on  the  pro- 
missory notes  was  thenceforward  paid  by  his  executors 
until  the  death  of  John  Crowther. 

Sarah  Crowther,  by  a  will  or  testamentary  paper, 
dated  in  January  1837,  signed  in  the  presence  of  two 
witnesses,  but  not  sealed,  gave  unto  the  Plaintiff  her 
daughter  the  interest  of  the  500JL  for  her  life,  (subject 
to  the  subsisting  life  interest  of  John  Crowther) ;  and  if 
the  Plaintiff  should  leave  lawful  issue,  the  testatrix 
directed  the  principal  to  be  divided  equally  amongst 
them,  and  if  the  Plaintiff  had  no  issue,  amongst  other 
persons;  and  the  testatrix  appointed  John  Pitting  and 
John  Owen  her  executors.  Sarah  Crowther  soon  after* 
wards  died;  and  after  her  death  Pitting  delivered  the 
promissory  notes  to  the  Plaintiff.  John  Crowther 
survived  his  wife,  and  died  in  1839,  having  by  his 
wDl  devised  and  bequeathed  all  his  property  to  Robert 
Crowther,  his  son  by  a  former  marriage,  and  appointed 
him  executor. 


The  will  of  Sarah  Crowther  was  proved  by  John 
Owen  alone,  in  the  consistory  court  of  the  diocese  of 
Chester,  on  the  11th  of  June,  1840,  and  administration, 
limited  to  the  goods,  chattels,  and  credits  of  the  said 
deceased  thereinafter  mentioned,  (enumerating  the  said 
promissory  notes,  the  500/.,  and  other  sums  of  money), 
was  granted  to  Joseph  Owen. 


14* 
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Statement. 


On  the  1st  of  July,  1842,  administration  of  the  goods, 
chattels,  and  credits  of  Sarah  Crowther  was  granted  by 
the  Prerogative  Court  of  the  Archbishop  of  York  to 
Robert  Crowther,  as  the  executor  of  John  Crowther  the 
husband.  In  January,  1843,  Robert  Crowther  brought 
an  action  of  detinue  against  the  Plaintiff  to  recover 
possession  of  the  two  promissory  notes;  and  he  also 
brought  his  action  against  the  executor*  of  Joseph 
Priestley,  to  recover  the  500£  and  interest.  In  the 
same  month  the  Plaintiff  filed  her  bill  against  Robert 
Crowther,  (the  representatives  of  the  last  survivor  of 
the  trustees  of  the  marriage  settlement,  and  the  execu- 
tors of  Joseph  Priestley,  the  debtor,  being  also  Defend- 
ants), praying  that  the  will  of  Sarah  Crowther  might 
be  declared  to  be  operative  in  equity  as  an  execu- 
tion of  the  power  as  to  the  500JL,  notwithstanding  the 
defect  in  such  execution;  that  the  executon  of  the 
debtor  might  pay  the  interest  to  the  Plaintiff,  and  the 
principal  to  the  representatives  of  the  last  survivor  of 
the  trustees,  upon  the  trusts  of  the  settlement,  the 
Plaintiff  delivering  up  the  notes  to  the  executors  of  the 
debtor ;  that  Robert  Crowther  might  be  restrained  from 
proceeding  in  the  actions  for  the  money  or  the  notes,  and 
the  executors  of  the  debtor  restrained  from  paying  the 
amount  due  on  the  notes,  except  to  the  Plaintiff. 


Robert  Crowther,  by  hiB  answer,  insisted,  that  the 
alleged  will  was  not  sealed  or  published  in  the  manner 
prescribed  by  the  settlement,  and  that  it  was  not  valid 
or  effectual  as  an  exercise  of  the  power  of  appointment; 
that  he  had  lodged  a  caveat  in  the  consistory  court  of 
Chester  against  the  probate,  but  that  the  caveat  had 
been  overlooked  by  the  registrar,  and  the  will  wrong- 
fully permitted  to  be  proved;  that  he  had  instituted 
proceedings,  which  were  pending  in  the  said  consistory 
court,  to   recal  the  probate;  that  the  said  consistory 
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court  was  not  in  feet  the  proper  court  for  the  proof  of 
the  alleged  will,  inasmuch  as  Priestley,  the  debtor  in 
die  5Q0L,  resided  in  the  province  of  York,  and  the  debt 
was  bona  notabiha  out  of  the  dioceee  of  Chester;  and 
the  Defendant  claimed  to  be  entitled  to  the  whole  prin- 
cipal debt  and  interest  from  the  death  of  John  Crowther, 
as  his  personal  representative. 

By  the  evidence  h  appeared  that  the  probate  pur- 
porting to  be  the  probate  of  the  will  of  Sarah  Crowther, 
granted  out  of  the  consistory  court  of  Chester,  had  been 
recalled,  so  fir  as  related  to  the  said  sum  of  500i,  and  a 
note  to  that  effect  was  indorsed  on  the  probate,  and 
signed  by  the  chancellor  of  the  diocese.  It  also  appeared 
upon  the  evidence,  that  the  will  had  been  removed  by 
monition  from  the  diocesan  court  to  the  Prerogative 
Court  of  York,  and  that  the  Plaintiff  had  attempted  to 
prove  the  alleged  will  in  that  court,  but  her  allegation 
had  been  rejected,  with  costs. 


1844. 


8tafmtnt. 


At  the  hearing, 


Mr.  Walker  and  Mr.  Roach,  for  the  Plaintiff,  argued, 
that  the  will  of  Mrs.  Crowther  was  in  fact  proved,  and 
that,  if  it  was  admissible  to  proof,  this  Court  would,  on 
its  own  principles,  and  without  regard  to  any  exception 
oat  of  the  grant  of  administration,  look  into  the  case, 
and  determine  whether  the  will  contained  that  which 
was  a  substantial  and  valid  execution  of  the  power. 
They  contended,  that  the  only  question  which  the  eccle- 
siastical court  had  to  determine  was,  whether  the  docu- 
ment was  or  not  testamentary, — whether  it  was  or  not 
in  fact  a  will ;  and  having  determined  it  to  be  so,  every 
other  question  was  exclusively  within  the  province  of 
the  Court  of  construction. 


JUTfWRtHt* 
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Argwmtmi. 


Mr.  Kenyan  Parker  and  Mr.  Bacon,  for  the  Defendant 
Robert  Crowther 9  contended,  that  there  was  no  probate 
of  any  will  of  Mrs.  Crowther  being  or  purporting  to  be 
an  execution  of  this  power,  although  there  was  probate 
of  a  will  relating  to  other  property.  It  was  by  a  sur- 
prise on  the  Court  that  the  will  including  the  part 
upon  which  the  Plaintiff  relied  had  been  in  the  first 
instance  admitted  to  proof;  and  the  Court,  on  the  ap- 
plication of  the  Defendant,  had  in  effect,  and  to  every 
legal  purpose,  cancelled  that  part  of  the  instrument 
Even  if  the  original  probate  had  remained  entirely  un- 
revoked, it  would  not  have  enabled  the  Plaintiff  to 
sustain  a  suit  for  property  in  another  diocese. 


The  cases  cited  in  argument  were: — In  the  Goods  of 
Sarah  Biggar  (a),  George  v.  RieUy  (i),  Allen  v.  Brad- 
show  (c),  Crossley  v.  Archdeacon  of  Sudbury  (d),  Pern- 
berton  v.  Pemberton  (e),  Sneed  v.  Sneed  (/),  Doe  v. 
WeUer  (g\  Doe  v.Burdett  (h),  Martin  v.  Mitchell  (i), 
Rich  v.  Cockell  (A),  ChurchiU  v.  DMen(l)$  Douglas  v. 
Cooper  (m),  Allen  v.  JtfPherson  (n),  Lucena  v.  Z«- 
cena  (o). 


Vice-chancellor  : — 
Judgment.         I  believe  the  practice  of  the  Court  formerly  was,  not 
to  require  the  probate  of  the  will  by  which  a  married 
woman  disposed  of  property  under  a  power.     This 


(a)  2  Curteifl,  336. 

(6)  Id.  1. 

(e)  1  Curteia,  110. 

(d)  3  Hag.  Ecc.  Rep.  197. 

(e)  13  Vea.  290. 
(/)  Amb.  64. 
{g)  7  T.  R.  47a 

(A)  4  Ad.  fir  ED.  1 ;  S.  C, 


9  Ad.  &  Ell.  955. 
(•)  2  J.  &W.413. 
(*)  9  Yes.  369. 
(/)  9  Sim.  443,  n. 
(m)  3  Myl.  &  K.  378. 
(n)  1  Pkill.  133. 
(0)  5  fieav.  249. 
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Court,  however,  at  length  thought  it  right  to  require  it, 
and  it  does  so  now.  I  must  therefore  require  probate, 
until  I  am  told  to  the  contrary  by  a  judge  of  higher 
authority.  If  the  Court  of  probate  has  improperly  re- 
fused to  admit  the  will  to  proof,  (which  I  cannot  as- 
sume), the  matter  may  be  set  right  by  an  appeal  to  the 
Privy  Council ;  and  if,  as  it  has  been  urged,  that  Court 
should  act  on  principles  different  froin  those  which  this 
Court  is  in  the  habit  of  applying,  and  should,  acting 
upon  those  principles,  take  upon  itself  to  say  that  a 
document,  which,  in  the  opinion  of  this  Court,  is  good 
as  an  exercise  of  the  power,  cannot  be  admitted  to  proof 
as  a  will,  owing  to  some  defect  of  form,  it  may  be  com- 
petent to  this  Court  to  resume  its  old  jurisdiction,  and 
act  independently  of  the  Court  of  probate.  Upon  these 
points  I  express  no  opinion  further  than  to  say,  that  I 
think  the  question  cannot  arise  until  the  decision  of  the 
Court  of  probate,  which  is  called  in  question,  has 
been  reviewed  and  determined  by  the  highest  court  of 
appeal  to  which  the  decisions  of  that  Court  can  be 
carried. 


1844. 


Judgment. 


What  took  place  in  this  case  was  simply  this,— The 
parlies  interested  under  the  will  in  question,  on  the 
death  of  the  wife,  or  rather  on  the  death  of  her  husband, 
when  the  life-interest  expired,  and  the  5002.  became 
Tested  in  possession,  applied  to  the  diocesan  court  of 
Chester,  and  obtained  probate;  under  what  circum- 
stances does  not  appear.  It  seems,  application  was 
afterwards  made  to  that  court  by  the  representative  of 
the  husband  to  recall  the  probate,  so  far  as  it  related  to 
the  5001  The  party  making  that  application  was  a 
person  who  had  no  interest  in  the  other  sums  to  which 
the  probate  had  extended.  The  representative  of  the 
husband  succeeded  in  revoking  the  probate,  or  pro- 

vou  IV.  l  h.  w. 


146 


CASES  IN  CHANCERY. 


1844.  curing  it  to  be  amended  to  the  extent  of  the  sum  in 
question.  Whether  the  form  in  which  the  probate 
now  stands  is  that  in  which  it  would  have  been  granted 
in  the  first  place  if  the  Acts  had  been  fully  known  to 
Judgment.  ^e  Court,  I  do  not  consider.  In  point  of  fact,  there 
is  now  no  probate  quoad  hoc,  except  it  may  be  gathered 
from  the  declaration  made  as  to  the  whole  will*  and 
with  a  view  to  other  property.  It  appears,  the  parties 
claiming  the  interest  in  question  under  the  will  of  the 
wife  endeavoured  to  obtain  probate  in  the  court  of  York, 
which,  for  some  reason,  was  refused.  The  question  then 
is, — there  being  nothing  but  a  probate  granted  for  the 
purpose  of  administering  other  sums,  expressly  exclud- 
ing this, — whether  that  is  the  sort  of  probate  which  this 
Court  requires  ? 


The  case  may  be  tried  in  this  way : — Suppose  the 
case  of  50£  due  on  a  bond,  or  a  promissory  note,  or  any 
other  document,  the  property  in  which  constitutes  bona 
notabilia  in  the  province  of  York,  and  a  sum  of  100,0001 
in  stock,  which  would  require  a  Prerogative  administra- 
tion in  the  court  of  Canterbury;  it  is  clear,  that  in  such 
a  case  a  probate  issuing  out  of  the  province  of  York 
limited  to  the  50/.,  which  was  bona  notabilia  there,  would 
not  enable  this  Court  to  dispense  with  a  probate  from 
the  Prerogative  Court.  All  I  can  do  is  to  let  the  case 
stand  over,  with  liberty  to  the  parties  to  take  such  pro- 
ceedings as  they  may  be  advised,  by  way  of  appeal  or 
otherwise,  for  the  purpose  of  obtaining  probate  as  to  the 
property  in  question. 


It  has  been  suggested,  that  the  time  for  appealing  to 
the  Privy  Council  has  passed.  I  think,  if  the  parties 
made  a  special  application  to  that  Court,  and  shewed 
that  the  necessity  for  the  appeal  did  not  appear  until  the 
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decision  in  this  case,  they  would  be  permitted  to  appeal,        1844. 
notwithstanding  the  time  had  elapsed.      The  Court       golds. 
would  not  allow  them  to  lose  their  title  to  the  property       worthy 

merely  on  that  ground.  Crossley. 

Judgment. 


B 


ATTORNEY-GENERAL  v.  FLINT.  "ft  12**' 

13tf,  and 
16th  Nov. 


Y  indenture  of  feoffment,  made  in   1584,   certain  A.  being  a 

houses  and  gardens,  situated  in  the  parish  of  St.  Dun-  under  a  charity, 

dan,  in  the  city  of  Canterbury;  were  vested  in  trustees  J^e  owner  ofui 

and  their  heirs  and  assigns,  upon  charitable  trusts,  for  J^?ining  plJ" 

the  benefit  of  poor  householders  in  the  parish,  and  the  premise*,  was, 

r  r  in  1794,  ap- 

pointed a  trustee  of  the  charity,  and,  jointly  with  the  other  trustees,  took  a  convey- 
ance of  the  charity  estates.  A.,  in  1817,  after  the  expiration  of  his  lease  took  an- 
other lease  for  twenty-one  years  of  lands  of  the  charity,  which  were  described  as  part  of 
■  room  in  the  public 'house,  but  were  not  otherwise  defined.  A,  subsequently  sold  the 
pabue-koose  to  the  Defendants  B.  and  C,  and  died;  and  B.  and  C,  in  July,  1823,  took 
•  conveyance  and  assignment  of  the  freehold  premises  and  the  lease,  from  the  executors 
of  A.  In  1832,  B.  became  a  trustee-end  executed  the  deed  of  trust,  m  which  the  whole 
of  the  room-  in  the  public-house,  and  other  parts  of  the  premises,  were  described  as  the 
property  of  the  chanty.  In  May,  1843,  the  information  was  filed,  at  the  suit  of  the  trus- 
tees other  than  B.f  claiming  rent  in  respect  of  the  whole  of  the  room  in  the  public-house, 
and  other  parts  of  the  premises,  as  being  the  property  of  the  charity  in  the  occupation  of 
the  Defendants ;  and  praying  that  the  Defendants  might  be  decreed  to  convey  the  lands  in 
question  to  the  trustees  of  the  charity  :— 

Held,  that,  the  Defendant  B.  being  one  of  the  trustees  of  the  charity  estate,  the  suit 
eoaU  be  sustained  against  B.  and  C,  notwithstanding  the  other  trustees  might  be  able  to 
proceed  at  law  by  ejectment : 

That,  so  far  as  the  case  was  one  of  trust,  it  was  one  of  express  trust,  within  the  sect.  25 
of  the  stat.  3  &  4  Wffl.  4,  c.  27,  and  therefore,  the  information  having  been  filed  within 
twenty  years  after  the  conveyance  was  executed  to  the  Defendants  B.  and  C,  the  statute  was 
sot  a  bar  to  the  suit: 

last  B.  and  C,  having  notice  of  the  title  of} the  charity  to  a  part  of  the  room  not  par- 
ticularly specified  or  defined  by  metes  and  bounds,  could  not  insist  on  being  purchasers  for 
vabe  without  notice  of  any  part  of  such  room ;  and,  inasmuch  as  B.  and  C.  had  not  proved 
taat  they  had  acquired  the  legal  estate  in  the  other  parts  of  the  premises  claimed  by  the 
charity,  and  the  equitable  interest  of  the  charity,  if  any,  was  prior  to  that  of  the  Defendants, 
it  wss  uot  a  case  in  which  the  Defendants  could  rely  on  the  defence  of  a  purchase  for  value 
without  notice. 

The  Attorney-General  and  Plaintiffs  being  entitled,  as  against  B.,  one  of  the  tenants  in 
common  in  possession  of  the  property  claimed  on  behalf  of  the  charity,  to  an  issue  to  try 
the  right  of  the  charity  to  the  lands  in  question,  the  other  tenant  in  common,  was  held 
»  be  a  proper  party  to  the  suit  and  to  the  issue. 

1*2 
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1844.  ^      children  of  such  householders.   The  premises  were  from 
time  to  time  conveyed  to  new  trustees,  and  demised  to 
various  tenants.     In  the  course  of  time  the  premises 
had  undergone  various  alterations,  by  the  decay  and  re- 
moval of  old  buildings,  and  the  erection  of  others.    Se- 
veral of  the  leases  appeared  to  have  contained  special 
covenants,  enabling  the  lessees  to  pull  down  and  take 
away  buildings  and  improvements  made  by  themselves 
during  their  respective  terms.     The  description  of  the 
parcels  in  the  several  indentures  of  feoffment  and  demise, 
therefore,  varied  at  different  times,  according  to  the 
changes  which  had  taken  place.     By  a  lease,  made  in 
1721,  that  part  of  the  property,  to  the  boundary  of 
which  the  present  question  related,  was  demised  as  "  All 
that  messuage  or  tenement,  garden,  and  premises,  with 
the  appurtenances."    In  an  indenture  of  feoffment  in 
1740,  the  description  was, — "  All  that  one  other  new- 
built  oast,  with  the  stowages  and  appurtenances  thereto 
belonging,  which  last-mentioned  oast  and  stowages  are 
built  and  erected  on  the  ground  whereon  a  messuage  or 
tenement,  heretofore  in  the  tenure  or  occupation  of  Ed- 
ward Swift,  lately  stood."    In  1773,  a  lease  of  the  pre- 
mises was  granted  to  one  Pierce,  by  the  description  of 
"  All  that  storehouse,  with  the  appurtenances  thereto 
belonging,  then  or  late  in  the  tenure  or  occupation  of 
the  said  Pierce,  or  his  assigns ;  and  also,  all  that  small 
piece  or  parcel  of  ground  near  or  adjoining  to  the  said 
storehouse,,  and  whereon  was  erected  and  built  part  of  a 
room,  then  in  the  occupation  of  Elizabeth  Ellis,  widow; 
and  also,  all  that  other  piece  or  parcel  of  ground,  with 
the  appurtenances,  whereon  was  erected  and  built  a  hop 
oast,  then  or  late  in  the  tenure  or  occupation  of  EL 
TiJbe,  or  his  assigns,  which  said  premises  were,  there- 
tofore, a  messuage  or  tenement,  and  garden."  In  April, 
1792,  the  then  surviving  feoffees  demised  this  part  of 
the  charity  property  to  John  Abbott,  for   a  term  of 
twenty-one  years,  at  ZL  a  year,  by  a  description  corre- 


Statement. 
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spending,  as  it  would  appear,  with  that  in  the  lease  of  ^  J844^ 
1773 ;  the  lease  actually  executed  by  Abbott  was  not, 
however,  in  evidence.  By  an  indenture  of  feoffment, 
made  in  December,  1794,  the  whole  of  the  charity  pro- 
perty was  conveyed  by  the  then  surviving  feoffees  to 
new  trustees,  one  of  whom  was  the  said  John  Abbott. 
The  description  of  the  parcels  in  this  indenture,  so  far 
u  it  could  affect  the  premises  in  question,  was — "All  that 
one  other  new-built  oast,  with  the  stowages  and  appur- 
tenances thereto  belonging,  some  time  in  {he  tenure  or 
occupation  of  Thomas  TUbe,  or  his  assigns  or  under- 
tenants, since  in  the  tenure  or  occupation  of  Spencer 
TUbe,  or  his  assigns  or  undertenants,  and  now  or  late 
in  the  tenure  or  occupation  of  the  said  John  Abbott,  or 
hifl  assigns  or  undertenants,  which  said  last-mentioned 
oast  and  stowages  are  built  and  erected  on  the  ground 
whereon  stood  a  messuage  or  tenement  heretofore  in  the 
tenure  or  occupation  of  Edward  Swift." 

'  The  lease  to  Abbott  expired  in  1813,  and  he  continu- 
ed tenant,  at  the  same  rent,  until  1817.  In  that  year 
there  were  nine  trustees  of  the  charity,  including  Abbott, 
and  by  an  indenture  of  the  21st  of  April,  1817,  made 
between  eight  of  the  trustees  of  the  one  part,  and  Abbott 
of  the  other  part,  the  said  eight  trustees  demised  to 
Abbott  a  part  of  the  charity  property,  described  as  "All 
that  small  piece  or  parcel  of  ground  whereon  was  erect- 
ed or  built  part  of  a  room,  with  the  appurtenances  there- 
to, then  late  in  the  occupation  of  the  said  John  Abbott" 
for  a  term  of  twenty-one  years,  at  the  rent  of  1/.  10*.  a 
year;  and  by  another  indenture  of  the  same  date,  the 
aune  trustees  demised  to  one  Parker,  "All  that  hop  oast, 
with  the  stowages  and  appurtenances  thereunto  belong- 
ing, then  late  in  the  tenure  or  occupation  of  the  said 
John  Abbott,  and  then  in  the  occupation  of  the  said 
Parker,  and  all  that  piece  or  parcel  of  ground,  with  the 
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1844.  appurtenances,  leading  to  and  from  the  said  oast  and 
stowages,  and  then  in  the  tenure  or  occupation  of  the 
said  Parker:9 


Statement. 


It  was  made  a  question  in  the  cause,  whether  the  pre- 
mises comprised  in  thg  two  leases  of  April,  1817,  com- 
prehended, as  the  Plaintiffs  alleged,  only  part,  or  as  the 
Defendants  alleged,  the  whole  of  the  premises  demised 
to  Abbott  by  the  prior  lease  of  1792.  The  parcel  of 
ground  whereon  the  part  of  a  room  was  built,  demised 
to  Abbott  in  1817,  abutted  on  part  of  an  Inn,  known  as 
u  The  Katharine  Wheel,"  the  fee  simple  in  which  was 
Abbott's  own  property;  and  on  behalf  of  the  charity  it 
was  alleged,  that,  at  the  time  Abbott  took  the  lease  of 
1792,  there  was  a  storehouse  standing  on  the  property, 
and  that  Abbott  converted  part  of  the  storehouse  into 
the  parlour  of  the  Inn,  and  other  parts  of  it  into  cellar*, 
a  passage,  stable,  and  offices,  and  incorporated  it  with 
the  inn* 

Abbott,  in  1820,  contracted  with  the  Defendants 
Flint  and  Kingsford,  for  the  sale  to  them  of  his  brew- 
houses  and  malthouses,  and  several  public-houses,  in- 
cluding "The  Katharine  Wheel,"  as  of  an  estate  in  fee 
simple.  Before  the  completion  of  the  purchase,  it  was 
found  that  a  part  of  "  The  Katharine  Wheel"  was  held 
by  Abbott  under  the  lease  of  1817,  and  a  deduction  was 
made  from  the  purchase-money  as  a  compensation. 
Abbott  died  in  1822,  and  the  Defendants  completed  the 
purchase,  and,  in  July,  1823,  took  a  conveyance  and 
assignment  of  the  freehold,  and  of  the  lease  from  the 
executors  of  Abbott  to  the  Defendants,  in  equal  moieties, 
as  tenants  in  common. 

In  June,  1832,  the  then  surviving  feoffees  conveyed 
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the  frost  property  to  new  trustees,  one  of  which  new        1844. 
trustees  was  the  Defendant  Flint. 


The  snit,  which  was  commenced  in  May,  1843,  was 
in  the  form  of  an  information  and  bill,— the  information 
by  the  Attorney-General,  at  the  relation  of  the  trustees 
other  than  the  Defendant  Flinty  and  the  bill  by  the  same 
trustees, — against  FUnt  and  Kingsford;  and  it  alleged, 
that  the  entire  site  of  the  parlour,  and  the  site  of  a 
staircase,  stable,  and  certain  cellars  of  "  The  Katharine 
Wheel"  Inn  were  part  of  the  charity  estate.  The  bill 
charged,  that  the  Plaintiffs  could  not  proceed  at  law  for 
the  recovery  of  the  premises  claimed  and  occupied  by 
FUnt  and  Kingsford,  and  their  tenants,  by  reason  of  the 
legal  estate  being  in  the  Defendant  Flint,  jointly  with  the 
Plaintiffs ;  and  it  prayed,  that  the  Defendants  might  be 
decreed  to  come  to  an  account  with  the  trustees  for  the 
rents  due  in  respect  of  the  occupation  by  the  Defendants 
of  the  several  parts  of  "  The  Katharine  Wheel "  Inn 
therm  mentioned,  and  that  Flint  and  Kingsford  might 
he  decreed  to  execute  all  proper  conveyances  for  vesting 
the  premises  in  the  trustees  of  the  charity. 

The  Defendants,  by  their  answer,  said  that  they  had 
been  in  undisturbed  possession  of  their  several  moieties  of 
"  The  Katharine  Wheel"  Inn  and  adjoining  premises,  (ex- 
cept the  said  part  of  a  room),  as  owners  of  the  freehold,  and 
of  the  said  part  of  a  room,  as  tenants  thereof)  since  their 
purchase  from  Abbott.  They  denied  that  they  occupied 
any  other  ground  or  premises,  which  belonged  to  the 
estate  of  the  feoffees,  except  the  said  part  of  a  room; 
and  they  denied  that  any  rent  was  due  in  respect  of  the 
parlour,  (saving  the  part  referred  to),  or  the  other  offices 
of  "TheKatharine  Wheel"  The  Defendants  insisted  that 
the  whole  of  the  house,  excepting  a  part  of  the  parlour, 
was  their  own  freehold    The  Defendants  said  that  they 
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1844.  were  not  aware,  until  after  their  contract  with  Abbott 
was  completed,  that  he  was  one  of  the  feoffees  of  the 
trust  estate;  and  they  insisted,  the  right  of  the  feoffees 
(if  any  had  existed)  was  barred  and  extinguished  by  the 
stat  4  Will  4,  d  27  {a).  The  Defendant  Flint  also 
stated  that  he  had  never  read  the  indenture  of  June, 
1832,  under  which  he  became  a  trustee. 

Evidence  was  gone  into  on  both  sides.  At  the  hear- 
ing of  the  cause  several  objections  were  taken  as  to  the 
admissibility  of  the  documentary  evidence.  On  the 
principal  questions  in  the  cause, 


Ardent.  Mr.  RomiUy  and  Sir  Walter  RiddelL,  for  the  Defend- 
ants, insisted,  1st,  That  there  was  no  case  for  the  inter- 
ference of  a  court  of  equity.  It  was  a  case  for  an  eject- 
ment, if  the  charity  had  any  title.  The  acts  complained 
of  would  amount  to  ouster  of  the  other  trustees  by  Flint, 
and  they  might  therefore  sustain  an  action  against  him, 
as  well  as  against  Kingsford.  2nd,  The  possession  of 
the  property  now  claimed  by  the  Defendants  and  those 
under  whom  they  derived  their  title  had  been  adverse  for 
a  period  exceeding  twenty  years,  and  the  right  of  the 
charity  was  therefore  barred  by  the  stat  3  &  4  Will.  4, 
c  27.  The  possession  of  the  Defendants  and  their  pre- 
decessors in  title  had,  in  fact,  always  been  adverse;  they 
did  not  derive  it  under  the  lease  of  1817,  or  that  of 
1792:  there  was  no  time  at  which  it  could  be  said 
to  begin.  All  that  the  Defendants  derived  under  die 
leases  from  the  trustees,  they  admitted  to  belong  to  the 
charity ; — the  question  only  related  to  property  which 


(a)  An  act  for  the  limitation  of    remedies  for  trying  the  rights 
actions  and  suits  relating  to  real    thereto, 
property,  and  for  simplifying  the 
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the  Defendants  contended  had  never  belonged  to  the        1844. 

charily,  and  therefore  had  never  passed  by  any  of  the 

instruments  referred  to,  purporting  to  demise  parts  of 

the  charity  estate.   3rd,  The  Defendants  were  purchasers 

of  all  the  estate  and  premises  not  comprised  in  the  de-     Arfumemt* 

mise,  for  valuable  consideration,  without  notice  of  the 

claim  of  the  charity,  and  this  Court  would  not  interfere 

to  deprive  them  of  the  benefit  of  that  purchase. 

Mr.  Cooper  and  Mr.  Crofton,  for  the  information  and 
biD,  argued  that,  in  the  case  of  a  charity,  this  Court 
would  assume  jurisdiction,  although  there  might  be  a 
remedy  at  law, — that  the  case  of  a  charitable  trust  was 
not  within  the  Statute  of  Limitations,  3  &  4  Will  4, 
c.27,  and  that  statute  therefore  constituted  no  bar  to 
the  claim  made  in  this  suit;  but,  even  were  it  otherwise, 
the  argument  that  the  possession  had  been  adverse  as- 
sumed the  point  in  dispute.  It  assumed  that  the  De- 
fendants had  not,  as  the  information  alleged,  acquired 
their  possession  under  the  leases,  and  by  the  means  of 
the  trust  character  of  Abbott  and  the  Defendant  FUnt. 
That  was  the  question  in  the  cause. 

The  authorities  cited  were, — Attorney- General  v. 
Mayer  of  Coventry  (a),  Attorney- General  v.  Lord  Dud- 
ley (ft),  Attorney-  General  v.  Mayor  of  Bristol  (c),  Attorney- 
General  v.  Christ's  Hospital  (d)y  The  Incorporated  Society 
a  Dublin  %c.  v.  Richards  (*),  Attorney-General  v.  Lord 
Hotham  (/),  Attorney-General  v.  Brettingham{g\  Attor- 
ney-General v.  Persse(h)y  Culley  v.  Doe  on  dem.  Tay- 
y*on(i),  Nepean  v.  Doe  dem.  Knight  (k). 


(a)  2  Vera.  399.  (/)  T.  &  R.  209. 

(•)  Coop.  146.  (g)  3  Beav.  95. 

(c)  2  J.&  W.  321.  (A)  2  Dr.  &  War.  67. 

(d)  3M.&K.  344.  (i)   11  Ad.  &  El.  1014. 

(e)  1  Dr.  &  War.  258.  (*)  2  Mee.  &  Wei.  894. 
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1844.  VlCI-CH  ANCKLLOB : 

Att.-Gbh.         I  am  of  opinion  that  this  case  must  be  decided,  not 
Fmxt.       uP°n  any  °f  the  grounds  which  have  been  insisted  upon 
Judgment      ^y  *ke  I^fe11^11^  but  uP°n  ***  general  merits. 

The  first  objection  taken  to  my  entering  upon  the 
general  merits  of  the  case, — by  "  general  merits"  I  mean 
the  question  to  whom  the  land  properly  belongs, — the 
first  objection  taken  was,  that  the  relief  was  wholly  at 
law,  and  that  the  Plaintiffs  had  mistaken  their  course  in 
filing  their  bill  in  this  Court.  Now,  this  objection,  as 
it  appears  to  me,  would  not  in  any  case  lie  in  the  mouth 
of  Flinty  regard  being  had  to  the  trust  deed  of  June, 
1 832.  Upon  that  deed  Flint  would  be  a  co-trustee  with 
the  Plaintiffs  and  relators;  and  therefore,  even  admit- 
ting it  to  be  true  that  a  jury  might  presume  an  ouster 
by  Flint,  so  as  to  enable  the  other  trustees  to  recover  in 
ejectment,  I  am  clearly  of  opinion,  that  the  Court  is 
not,  in  the  case  of  a  charity,  to  speculate  what  a  jury 
might  do  under  such  circumstances,  but  is  bound,  ad  to 
him,  to  sustain  its  jurisdiction;  and  if  it  be  sustained, aa 
against  him,  the  suit  must  also  be  proper  as  against 
KingsforcL  I  am  not  now  saying  that  the  Court  is  not 
to  send  the  question  to  law.  I  only  say,  that  the  at- 
torney-General and  the  relators  are  right  in  coming  to 
this  Court.  My  opinion  on  this  point  is  independent 
of  the  fact,  that  Abbott,  from  whom  the  Defendants  pur- 
chased, was  a  trustee  and  owner  of  the  adjacent  lands, 
owing  to  which,  it  is  said,  that  the  charity  lands  have 
been  encroached  upon. 

The  second  objection  was  founded  on  the  recent  Sta- 
tute of  Limitations,  3  &  4  Will.  4,  c  27.  And  if  there 
had  been  no  trust  in  this  case,  the  right  might  have  ac- 
crued in  1817,  for  since  that  time  the  trustees  of  the 
charity  certainly  have  not  been  ifi  possession  of  the  land 
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in  question, — since  that  time  at  least  the  possession  must  1844. 
hare  been  deemed  to  be  adverse:  but  in  this  case  Ab- 
bott ma  a  trustee,  and,  being  so,  a  different  question 
arises.  The  statute  first  provides  for  cases  of  dry  legal 
rights;  and  then  the  24th  section,  as  I  understand  it,  *"*"•♦**• 
takes  up  the  case  of  those  equitable  rights  which  are 
distinguishable  from  the  equitable  rights  of  cestui  que 
trusts,  under  express  trusts.  The  25th  section  deals 
with  the  case  of  express  trusts;  and,  according  to  that 
section,  a  cestui  que  trust,  whose  rights  are  evidenced 
and  declared  by  an  express  creation  of  trust,  is  not,  as 
between  himself  and  his  own  trustees,  barred;  that  is 
to  say,  the  right,  from  the  accruer  of  which  the  time  is 
to  run,  does  not  accrue  until  the  conveyance  to  a  pur- 
chaser for  valuable  consideration.  Now  this,  if  any* 
thing,  is  an  express  trust;  and,  under  the  statute,  the 
date  of  the  conveyance  would  be  the  time  when  the 
right  accrued;  and  if  so,  the  only  question  is  one  of 
date — whether  the  twenty  years  had  run  when  the  in- 
formation was  filed  ?  The  answer  is,  that  the  twenty 
years  had  not  run,  and  therefore  there  is  nothing  in  the 
statute  which  can  operate  as  a  bar  to  the  present  claim. 
I  am  not,  therefore,  called  upon  to  go  into  the  question, 
whether  charity  estates  are  or  are  not  within  the  statute, 
or  bound  by  its  provisions. 

The  third  objection  to  entering  into  the  general  merits 
of  the  case  was,  that  of  the  Defendants  being  purchasers 
for  value.  It  is  quite  clear,  that  in  no  possible  view  of 
the  case  could  that  objection  be  maintained  as  regards 
the  whole  of  «  The  Katharine  Wheel.*  The  Defend- 
ants who  purchased  of  Abbott  had  notice  before  their 
conveyance  that  part  of  the  parlour  of  the  Inn  belonged 
to  the  charity.  The  boundary  was  not  defined.  The 
part  which  belonged  to  the  charity  was  left  to  be  ascer- 
tained afterwards.  The  consequence  is,  that  the  trustees 
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1844.        must  have  a  right  to  make  out  a  title  to  so  much  at  least 
of  the  parlour,  short  of  the  whole,  as  in  truth  belongs 
to  the  charity.  The  purchasers  chose  to  take  a  conveyance 
of  the  property  with  a  knowledge  of  the  charity's  claim 
Judfmtnt.     togome  p^  ^yi  tjmt  p^  not  ascertained  by  metes  and 

bounds,  or  by  any  express  admeasurement.  How,  then, 
can  the  Court  say,  and  how  indeed  can  the  Defendants 
say,  that,  as  to  any  specific  part  of  the  parlour,  they 
are,  upon  their  conveyance,  purchasers  without  notice? 
And,  as  to  the  other  parte  of  the  site  of  "The  Katharine 
Wheel"  and  premises,  which  are  in  dispute  on  this  in- 
formation, excluding  the  parlour,  it  appears  to  me  that 
the  defence,  which  I  am  now  considering,  cannot  be 
available.  The  protection  given  in  this  Court  to  a  pur- 
chaser for  value,  without  notice,  applies  when  the  pur- 
chaser has  obtained  a  conveyance  of  the  legal  estate  in 
the  land  which  is  the  subject  in  question.  In  that  case, 
if  the  purchaser  has  paid  his  money  in  ignorance  of  the 
fact  that  another  party  has  the  right,  this  Court  will 
not  deprive  him  of  the  benefit  of  his  legal  title.  When 
a  party  has  nothing  more  than  an  equitable  interest, 
another  party  who  has  a  prior  equitable  interest  will 
generally  be  preferred  in  this  Court, — the  general  rule 
being,  that,  as  between  equities,  he  who  is  prior  in  point 
of  time  is  prior  in  point  of  right  Exceptions,  no  doubt, 
there  are, — but  that  is  the  general  rule. 

Now,  in  this  case,  if  Abbott  had  executed  the  convey- 
ance to  the  Defendants,  it  could  have  operated  at  law 
only  so  far  as  he  had  a  legal  right  to  convey.  He  could 
have  conveyed  no  equitable  right  apart  from  his  legal 
right ;  but  to  some  extent  he  might,  perhaps,  have  con- 
veyed a  legal  right  apart  from  any  equitable  one.  Abbott 
was  one  of  nine  joint-tenants  who  were  seised  of  the 
legal  estate  in  the  charity  lands.  The  only  part  of  the 
lands  in  question,  therefore,  as  to  which  the  defence 
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could  have  been  applicable,  would  be  as  to  an  undivided        J844. 

ninth  part     It  might  be  a  doubtful  question  whether 

the  mode  in  which  the  Defendants  are  forced  to  derive 

this  legal  interest  would  not  prevent  them  from  denying 

notice.     It  might  be  difficult  to  rely  on  the  title  to  the     ********- 

undivided  share,  without  founding  that  title  upon  the 

feoffment,  and  the  feoffment  might  fix  them  with  notice 

of  the  trust.     It  is  not  necessary  to  express  any  opinion 

upon  this  point.     Abbott,  as  I  understand  it,  died  before 

the  conveyance.     The  way  in  which  the  question  stands 

leaves  it,  in  my  opinion,  to  be  decided,  not  by  assuming 

the  title  to  be  in  one  party  or  the  other,  but  on  the 

general  merits  of  the  case. 

The  question  then  is,  whether  the  trustees  are,  in 
troth,  on  behalf  of  the  charity,  entitled  to  the  disputed 
land  or  not?  I  shall  first  look  at  the  case  as  regards 
FB.nL>  and  see  how  the  question  stands  with  regard  to 
him,  supposing  him  to  have  been  the  sole  Defendant. 

[His  Honor  then  stated  in  succession,  and  remarked 
upon,  the  variations  in  the  description  of  the  premises  to 
which  the  question  related,  in  the  various  instruments 
from  1584  down  to  the  indenture  of  feoffment  of  De- 
cember, 1794.] 

In  this  state  things  remained  until  April,  1817,  when 
two  leases  were  executed,  one  being  a  lease  made  to 
Abbott,  of  "  All  that  small  piece  or  parcel  of  ground 
whereon  was  erected  and  built  part  of  a  room,  with  the 
appurtenances  thereto  belonging,  situate  in  the  parish  of 
St.Dunston  aforesaid,  and  then  or  late  in  the  occupation 
of  the  said  John  Abbott"  According  to  this,  therefore, 
the  charity  then  asserted  a  right  to  a  part  only  of  the 
parlour,  of  which  it  now  claims  the  whole ;— the  whole 
of  the  parlour  being  in  the  occupation  of  Abbott.    The 
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1844.  primA  facie  effect  of  that  instrument  would  be,  that  the 
trustees  of  the  charity,  by  asserting  a  claim,  as  between 
themselves  and  Abbott,  to  a  part  only  of  the  parlour, 
tacitly  disclaimed  a  title  to  the  rest  A  lease  of  the 
ma9menfm  Mine  date  was  executed  to  Parker,  of  u  All  that  hop 
oast,  with  the  stowages  and  appurtenances  thereunto 
belonging,  situate  and  being  in  the  parish  of  StDwuUm 
aforesaid,  late  in  the  tenure  or  occupation  of  the  eaid 
John  Jhbott>  and  then  in  the  occupation  of  the  said 
Parker.  And  all  that  piece  or  parcel  of  ground,  with 
the  appurtenances  leading  to  and  from  the  said  oast  and 
stowage,  and  then  in  the  tenure  or  occupation  of  the 
said  Parker"  The  effect  of  which  is,  that  the  rest  of 
the  property  which  forms  the  claim  in  this  suit  is  wholly 
omitted  from  either  of  those  leases.  It  is  impossible, 
upon  this  state  of  the  conveyance  only,  to  feel  satisfied 
what  the  rights  of  the  parties  actually  are.  It  then  ap- 
pears that,  in  1832,  the  Defendant,  Mr.  Flint,  became 
a  trustee,  and,  on  the  occasion  of  his  becoming  a  trustee, 
a  conveyance  was  made,  by  lease  and  release,  to  the  new 
trustees,  of  whom  Ftixt  was  one;  and  in  that  conveyance 
the  whole  of  the  property  claimed,  as  I  understand  it, 
is  conveyed  to  them;  and  thereby  Flint,  who  had  be- 
come a  purchaser  of  the  property  from  Abbott  about 
ten  or  eleven  years  before,  is  made  to  acknowledge  that 
property  which  he  had  purchased  was  in  truth  the  pro- 
perty of  the  charity  of  which  he  had  himself  then  be- 
come a  trustee.  I  cannot,  in  the  face  of  that  deed,  de- 
prive the  charity  of  the  benefit  of  Flmfs  admission. 
Unless  that  deed  was  executed  by  mistake,  the  party 
not  knowing  its  contents,  (which  the  Defendant  says  was 
the  case),  it  is  scarcely  possible  to  find  stronger  evidence 
of  admission  by  a  man  than  his  executing  a  deed  by  which 
he  acknowledges  that  property  is  held  by  him  as  true- 
tee,  and  not  as  his  own:  this  is  especially  important  in 
a  case,  in  which,  though  the  evidence  is  far  from  satis- 
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factory,  that  the  charity  is  entitled  to  the  property  1844. 
claimed,  it  is  impossible  not  to  see  that  the  claim  of  the 
charity  to  this  particular  property  has  been  sometimes 
asserted.  On  the  other  hand,  I  cannot  deprive  the  De- 
fendant of  the  benefit  of  the  doubt  arising  on  the  vari-  *qr""**, 
oofl  descriptions,  or,  what  is  more  remarkable,  the  altered 
description  contained  in  the  conveyances  or  of  the  im- 
plied admission  contained  in  the  leases  of  1817.  Un- 
questionably, the  Defendants  are  purchasers  of  the  lease 
under  which  the  charity  demises  only  a  part  of  the 
parlour  of  the  Inn;  and  that,  perhaps,  taken  alone,  is 
as  satisfactory  evidence  as  a  party  could  well  look  for, 
that  the  charity  claimed  no  other  part  of  that  parlour; 
and  I  see  no  reason  why  the  same  observation  should 
not  extend  to  the  rest  of  the  property  now  in  dispute. 
I  am  of  opinion,  therefore,  as  against  Flint,  supposing 
him  to  be  the  sole  Defendant,  the  proper  course  would 
be  to  direct  an  issue,  to  try  the  title  of  the  charity  to 
the  land  in  question. 

it 
The  Defendant,  Mr.  Kingsford,  not  being  a  party  to 

the  trust  deed  of  1832,  there  is  no  evidence  against  him, 
according  to  the  view  which  I  have  taken  of  the  evidence. 
I  am  clear,  however,  that,  in  the  case  of  a  charity, 
where  there  is  a  case — I  will  not  say  proved,  because, 
if  proved,  I  should  not  send  it  to  a  jury — but  where 
there  is  a  case  made  out,  upon  which  it  is  proper  to  try 
the  right  against  the  other  Defendant,  I  should  be  very 
much  limiting  the  indulgence  which  the  Court  shews  to 
charity  cases,  if  I  did  not  make  the  Defendant  Kings- 
ford  a  party  to  the  issue,  for  the  purpose  of  trying  that 
right.  I  am  supposing  the  deed  of  1773  to  be  alto- 
gether excluded ;  but,  as  I  think  the  case  ought  to 
go  to  a  jury,  I  shall  forbear  expressing  any  further 
opinion  upon  the  question  of  evidence.  When  the  case 
comes  back,  after  the  trial,  there  will  be  no  difficulty  in 
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1844. 


Judgment. 


disposing  of  the  general  claim  of  the  charity,  and  there 
will  be  very  little  difficulty,  practically,  in  disposing  of 
the  rest  of  the  case.  Any  special  matter  will  be  en- 
dorsed, and  the  Court  will  then  know  the  actual  state 
of  the  case.  But  I  think  it  would  be  better,  if  the  par- 
ties consent  to  it, — for  I  cannot  direct  it  without  the  con- 
sent of  the  Defendants, — to  endeavour  so  to  mould  a 
second  issue  as  that,  if  the  jury  shall  find  that  the 
whole  of  the  land  described  in  the  terms  of  the  issue 
does  not  belong  to  the  charity,  they  may  find  what  part 
of  it  does  so  belong.  Upon  these  pleadings,  the  case  is 
one  of  a  simple  claim  to  a  certain  piece  of  land,  without 
any  suggestion  of  difficulty  in  ascertaining  the  bounda- 


16th  Nov. 


Motion  for  the 
■toy  of  the 
taxation  of 
costa  under  a 
decree,  pending 
an  appeal  from 
the  decree,  re* 
fined  with 


PINKETT  v.  WEIGHT. 

MB.  RUSSELL  and  Mr.  Ebnsley  moved,  that  the 
taxation  of  the  costs  directed  by  the  decree  in  this  cause 
might  be  stayed,  pending  an  appeal  from  the  decree. 


Mr.  RomiUy  and  Mr.  Wood  opposed  the  motion. 


The  arguments  for  and  against  the  motion  were  simi- 
lar to  those  which  were  addressed  to  the  Court  in  the 
cases  of  The  Mayor,  $c.  of  Gloucester  v.  Wood  (a), 
Suisse  v.  Lord  Lowther  (b),  and  Drake  v.  Drake  (c). 


(«)  3  Hare,  150.  (6)  2  Hare,  438.  (c)  3  Hare,  526. 
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The  authorities  were  the  same  which  were  cited  in  those        1844. 


The  Vice-Chancellor   refused   the  motion  with      judgment. 

costs. 


HITCHCOCK  t>.  COPLING.  2ndandZrd 

December, 

1HE  original  bill  was  filed  to  have  partnership  ao-  Bill  for  a  part- 
counts  taken,  and  proceedings  in  the  Lord  Mayor's  M™iojunSion. 
Court  restrained.  No  decree  was  made ;  but  an  order  **££  ^went 
referring  it  to  the  Master  to  take  the  accounts  was  made  to  *•*•  the  «*- 

.  counts.     One 

upon  motion  by  consent.     Subsequently,  one  of  the  of  Plaintiffs 

Plaintiffs  became  bankrupt,  and  a  supplemental  bill  was  c^Tbankropt 

filed  by  the  Defendant,  bringing  the  assignees  of  the  ^^^" 

bankrupt  before  the  Court  elemental  bill, 

bringing  hia 
assignees  before 
tbe  Court,  and 
-  moved  tbat  the 

proceedings 
under  the  order 

Mr.  Barber,  for  the  Plaintiff  in  the  supplemental  suit,  J^^pro" 
moved,  that  the  accounts  directed  by  the  order  might  be  against  the  new 
prosecuted  before  the  Master  as  against  the  assignees,  against  the 
ae  well  as  against  the  original  parties.  feno^ts  °  The 

Court,  with  the 
consent  of  the 

Mr.  RoUy  for  the  other  Plaintiffs  in  the  original  suit,  assignees,  but 
did  not  consent  to  the  order  being  made  upon  motion,  consent  of  the 
and  without  a  decree  in  the  regular  form.  t^ffs  In*  the*"*" 

original  suit, 
made  the  order. 

Mr.  Little,  for  the  assignees  of  the  bankrupt — The         

new  Defendants  appeared  and  consented  to  the  proposed        rffumen  • 
order  being  made. 

vol.  IV.  m  h.  w. 
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The  Vics-Chancellob  said,  thai*  whether  the  order 
for  taking  the  accounts  had  been  made  upon  motion  or 
by  decree,  the  parties  in  the  cause  had  thenceforward  the 
same  interest  in  the  suit  The  assignees  of  the  bank- 
rupt, having  been  brought  before  the  Court,  were  in  a 
situation  to  make  any  case  which  it  might  be  to  their 
benefit  to  raise,  and,  the  assignees  consenting  to  the 
order,  there  was  no  objection  to  its  being  made  on 
motion.  The  consent  of  the  other  parties  who  were 
bound  by  the  original  order  was  not  necessary. 


1844. 
4th  Dec. 

1845. 

23rd  8f  SUt 

January. 

Motion  by  the 
Plaintiffs  in  the 
cause  to  sus- 
pend the  bear- 
ing, on  the 
equity  reaenred 
and  the  mat- 
ter of  costs, 
pending  an 
appeal  to  the 
House  of 
Lords  from  an 
order  of  this 
Court  refusing 
a  motion  for  a 
new  trial  of  the 
issue  devisavit 
Tel  non,  re- 
fused. 

An  order 
refusing  a  mo- 
tion for  a  new 
trial  of  an  issue 
devisavit  vel 
non  may  be 
inrolled  at  the 
application  of 
either  party. 


McGregor  *.  topham. 

A  note  of  this  can  will  be  found  aide,  Vol  3,pp.  488,496. 

XHE  Defendants  applied  to  the  Clerk  of  Records  and 
Writs,  that  the  order  refusing  the  motion  for  a  new 
trial  might  be  inrolled.  An  objection  to  the  iniolment 
was  made  in  the  office,  on  the  ground,  that,  the  motion 
being  refused,  no  order  was  in  fact  made  upon  it 


Mr.  Smythe,  for  the  Defendant,  mentioned  the  point 
to  the  Court,  ex  parte. 


The  Vicb-Chancbllor  said,  that  the  parties  were 
entitled  to  have  the  order  pronounced  by  the  Court  on 
the  refusal  of  the  motion  drawn  up ;  and,  being  entitled 
to  have  it  regularly  drawn  up,  they  were  entitled  to 
have  it  inrolled. 
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Thb  cause  came  on  upon  the  equity  reserved  and  the        1846. 

costs. 


The  Vich-Chancellob  heard  the  cause,  and  made 
the  decree,  but  desired  that  it  might  not  be  drawn  up 
until  after  the  motion-day. 


The  Vicb-Chancblloh  refused   the   motion   with 


Mr.  Jnderdon,  for  the  Plaintiffs,  stated,  that  notice  of  23rd  Jam. 
motion  had  been  given  to  suspend  the  hearing  of  the 
cause  for  further  directions  on  the  equity  reserved, 
pending  the  appeal  to  the  House  of  Lords  against  the 
order  refusing  a  new  trial  of  the  issue ;  and  he  asked 
that  the  cause  might  stand  over  until  the  motion  could 
be  heard. 


Mr.  Anderdon  now  moved,  that  the  further  proceed-  SUt  Jan. 
ings  in  the  cause  might  be  stayed,  pending  the  appeal 
motion.  It  was  the  application  of  the  Plaintiffs,  in 
their  own  suit,  the  Defendants  being  in  possession  of  the 
property,  and,  therefore,  subjected  to  no  inconvenience 
by  the  delay. 

Mr.  RomShf  and  Mr.  Smythe  opposed  the  motion. 


x2 
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loth  Feb.  TEBBUTT  v.  POTTER 

An  agreement  J.HE  Plaintiff  claimed  to  be  purchaser  of  certain 
bill  out  of  thi*  letters-patent,  winch  had  been  assigned  to  him  by  the 
fatob/tib^  DefendaIlt  Jame*  Potter,  a  bankrupt,  shortly  before  his 
Plaintiff  and  bankruptcy;  and  the  bill  alleged  that  the  assignees  had 
in  the  raitv  at  known  and  acquiesced  in  the  assignment,  and  allowed 
Mtion,  and"1  ^e  Plaintiff  to  enter  into  contracts,  and  incur  large  ex- 
the?6  nrt*1  f  °f  I*11868  m  making  the  letters-patent  available ;  and  that, 
law,  enforced,  in  concert  with  the  bankrupt  and  other  members  of  his 
parties,  by  mo-  family  who  were  Defendants,  the  assignees  had  lately 
canaeTinAii  brought  trover  against  the  Plaintiff  to  recover  the  pa- 
0<mrt*  tents,  on  the  ground  that  the  assignment  wajs  made  in 

Statement,  contemplation  of  bankruptcy,  and  was  void  The  com- 
mon injunction  was  obtained,  but  was  ultimately  dis- 
solved on  the  answer.  The  action  of  trover  by  the 
assignees  against  the  Plaintiff  came  on  for  trial  at  the 
Liverpool  Summer  Assizes  for  1844;  and,  at  the  trial, 
the  parties  to  the  action  entered  into  a  rule  of  court  for 
the  settlement  of  the  matters  in  dispute.  Part  of  the 
terms  of  the  rule  was,  that  the  Plaintiff  should  re-assign 
the  letters-patent,  and  that  the  bill  should  be  dismissed 
without  costs  as  against  all  the  Defendants. 

The  Plaintiff  moved  that  the  bill  might  be  dismissed 
without  costs  as  against  all  the  Defendants,  or  against 
the  assignees  without  costs,  and  against  the  other  De- 
fendants with  costs,  to  be  paid  by  the  Plaintiff;  and  that 
the  assignees  might  be  ordered  to  pay  to  the  Plaintiff 
the  costs  of  the  other  Defendants  which  should  be  paid 
by  him. 

By  the  affidavits,  it  appeared  that  the  Plaintiff  had 
refused  to  execute  the  assignment  of  the  letters-patent 
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in  the  form  which  had  been  required  by  the  assignees, 
but  had  executed  an  assignment  which  the  assignees  had 
not  accepted. 

Mr.  Anderdon  and  Mr.  Hare,  for  the  motion,  sub- 
mitted that  this  Court  would  enforce  the  terms  of  the 
agreement,  so  far  as  related  to  the  suit :  Knox  v.  Brown(a), 
Bkauhard  v.  Drew(b).  The  necessary  construction  to  be 
given  to  the  rule  of  court  made  in  an  action  to  which 
only  the  assignees  and  the  Plaintiff  were  parties  was, 
that  the  assignees  should  pay  the  costs  of  all  the  De- 
fendants; if  not,  the  bill  would,  in  effect,  be  dismissed 
with  costs. 
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1845. 


Argument, 


Mr.  Bacon  and  Mr.  Bolt,  for  the  Defendants,  ob- 
jected, that  the  agreement,  not  being  a  rule  of  this  court, 
could  not  be  enforced  by  motion :  Forsyth  v.  Manton  (c). 
They  also  argued,  from  the  language  of  the  rule,  and 
from  the  affidavits,  that  it  was  not  intended  the  as- 
signees should  pay  any  costs  but  their  own. 


The  Vice-chancellor  said,  there  did  not  appear  to 
him  any  reason  why  the  Court  should  not  enforce  an 
agreement  to  dismiss  a  bill,  as  well  as  any  other  arrange- 
ment made  by  the  parties  with  reference  to  the  suit, 
and  he  referred  it  to  the  Master  to  see  whether  the  as- 
signment of  the  letters-patent  executed  by  the  Plaintiff 
was  proper  for  that  purpose,  and  if  not,  to  approve  of  a 
proper  assignment;  and,  upon  the  execution  thereof, 
directed  the  bill  to  be  dismissed  against  the  assignees 
without  costs.  Against  the  other  Defendants  the  bill 
was  by  consent  dismissed  with  costs. 


(«)  1  Cox,  359.  (ft)  10  Sim.  240.  (c)  5  Madd.  78. 
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12th  Feb.  HARVEY  v.  TOWELL. 

Came  ad-  X  HE  Plaintiff  set  down  the  cause,  but  omitted  to  take 

Me  the  Plain- "   out  and  serve  the  subpoena  to  hear  judgment.     Some 

the  rabpoena  to  ^*yB  afterward*  he  applied  for  the  subpoena,  but  could 

hhen  he^ftd *    not  °^)ta"1  **»  ^  being  the  practice  to  issue  the  subpoena 

omitted  to  take  at  the  time  the  cause  is  set  down ;  and  it  could  not  be 

poena  at  the       dated  as  of  that  day,  without  giving  the  cause  precedence 

d^thTcaoM.  over  ®^  tb08^  which  had  been  set  down  in  the  interval 

The  Plaintiff  now  applied  to  the  Court  to  adjourn  the 

cause  for  three  weeks,  which  would  allow  him  to  obtain 

the  subpoena  as  of  this  day. 


Mr.  Craig,  for  the  Plaintiff 


The  Vice-Chancellob  made  the  order. 


See,  on  the  practice  ai  to  thia  subpoena,  1  Smith  Pr.  534*  3rd.  ed. 
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1844. 

VIVIAN  v.  COCHRANE.  sort  Afe  and 

m  21*  2to. 

I  HE  Plaintiff  was  the  rector  of  the  pariah  of  St  Peter  The  act  for 

k  Poor,  in  the  city  of  London.    The  Defendant  was  the  Awantals, 

puMic  officer  of  a  joint-stock  banking  company  called  Shi?^5S2iSS- 

the  National  Bank  of  Ireland;  and  the  National  Bank  enta  of  London 

should  DAT 

of  Ireland  were,  for  upwards  of  two  years  before  the  2*.  94.  in  the 

filing  of  the  bill,  occupiers  of  a  house,  No.  13,  in  Old  *^£££ 

Broad  Street,  in  the  parish  of  St  Peter  U  Poor.  referred;  or  if 

*  a  kn  rent  was 

referred  by 

By  an  agreement,  dated  in  1802,  between  the  treasurer  ftne^or  if  tile 

of  Chrig ft  Hospital,  on  behalf  of  the  hospital,  of  the  SJJ^J^ 

one  part,  and  James  Stewart,  of  the  other  part,  the  said  <aen  the  tithe' 

to  be  paid  at 

treasurer  agreed  to  grant  to  Stewart  a  lease  of  the  site  of  theiame  rate 
two  houses,  No.  12  and  13,  for  sixty  years  from  1803,  at  af^hich  tbe 
841  rent  and  3£  for  insurance;  and  Stewart  agreed  within  f^^^^ 
two  years  to  lay  out  2000&  in  the  substantial  rebuilding  without  fraud 

or  oo^iiii 

of  two  houses  on  the  said  site.  By  another  agreement  a  honee  and 
of  the  same  date,  the  said  treasurer  agreed  to  grant  a  ^na'oTJereiet 
lease  to  Stewart  of  the  site  of  certain  houses  in  Adam's  for »  term  <* 

nxtT  yean  at  a 

Court,  Broad  Street,  for  sixty-one  years  from  1803,  at  reaerved  rent 

76/.  10*.  a  year ;  and  Stewart  agreed  to  lay  out  2000&  Jor^^r*" 

in  rebuilding  the  houses  as  therein  mentioned.     Stewart  ^^^J^qs 

assigned  the  benefit  of  these  agreements  to  Lee,  and  Lee  the  leasee  laying 

assigned  it  toHarman.    By  a  lease,  dated  in  December,  building  * 

1807,  reciting  the  said  agreements,  the  governors  of  [^^1 H? 

Christ's  Hospital,  in  consideration  that  Stewart,  Lee,  and  ™*  *•*■■* 
*  the  property, 

Harmon,  or  some  of  them,  had  expended  more  than  the  after  the  build. 

20001  in  the  substantial  rebuilding  of  the  premises  nbted^^aT" 

therein  comprised,  and  also  in  consideration  of  the      ffXT^ax, 

rent  and  covenants  thereinafter  reserved  and  contained,  *ndoT  the  eta- 

tnte,  the  tithe 


demised  No.  13,  Broad  Street,  to  Harmon,  his  exe-  was  to  be  paid 

"  in  th* 
►t  on 

years  from  Michaelmas  then  last,  at  the  yearly  rent  *tST,wdpe,lt 


cutore,  and  administrators,  for  the  term  of  fifty-seven  £^i*  *©? 


at  2*.  9rf.  in  the 
on 


*  *  i  .  i e»  to1'  on 

of  92J.  10*.  and  10/1  for  insurance,  making  together  the  full  annual 

—   —  ▼aloe  of  250/. 
VOL.  IV.                                     N                                         H.  W. 
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10221  10*.  per  annum-  After  some  mesne  assignments, 
the  lease  and  premises  were,  by  an  indenture,  dated  in 
August,  1838,  in  consideration  of  195021  paid  to  the  as- 
signor by  the  National  Bank  of  Ireland,  assigned  to 
certain  trustees  on  behalf  of  the  bank,  for  the  residue  of 
the  term,  subject  to  the  rent  and  covenants. 

The  National  Bank  of  Ireland  paid  the  plaintiff  122. 
per  annum  for  tithe  of  the  house  up  to  Lady-day,  1843, 
which  was  the  yearly  sum  that  had  been  paid  to  the 
former  rector.  The  premises  were  assessed  to  the  poor- 
rate  at  25021  per  annum. 

The  bill  prayed  that  it  might  be  referred  to  the  Mas- 
ter  to  inquire  and  state  the  true  annual  value  of  the 
house  and  premises,  and  take  an  account  of  what  was 
due  to  the  Plaintiff  for  tithes  thereof,  from  Lady-day, 
1843,  computed  after  the  rate  of  2s.  9d.  (a)  in  the 
pound  upon  such  annual  value ;  and  that  the  Defendant, 
or  the  National  Bank  of  Ireland,  might  be  decreed  to 
pay  to  the  Plaintiff  the  amount  of  what  should  so  be 
found  due,  the  Plaintiff  waiving  all  right  to  penalties  in 
respect  thereof. 

The  Defendant  by  his  answer  said  that  he  believed 
the  premises  had  not  been  at  any  former  period  let  at  a 
higher  rent  than  10221  10*. ;  but  that  it  was  probable 
they  might  let  at  a  higher  rent. 


Argument.        Mr.  Boteler  and  Mr.  White,  for  the  Plaintiff. 

The  statute  37  Hen.  8,  c  12  (J),  has  always  received  a 
liberal  construction,  and  tithes  have  been  decreed  to  be 

(a)  The  material  parts  of  the    in  the  judgment,  infra,  p.  172. 
■tat.  37  Hen.  8,  c  12,  upon  which        (5)  An  act  for  tithes  in  Loa- 
the claim  was  founded,  are  atated    don. 
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paid  upon  the  general  intent,  in  cases  not  within  the  1844* 
letter  of  the  statute.  The  general  intent  of  the  act  was 
to  impose  upon  all  houses  the  payment  of  tithe,  to  be 
computed  upon  their  true  annual  value,  except  only 
where  an  ancient  customary  rent  had  been  reserved*  In 
this  case  there  was  no  such  customary  rent.  The  mode 
in  which  the  lessor  of  a  building  lease  adjusts  the  con- 
sideration of  his  demise  amounts  in  fact  to  the  reserva- 
tion of  a  rent  or  income  partly  made  up  of  the  sum  re- 
ceived as  rent  (properly  so  called)  by  the  lessor,  and 
partly  of  the  increased  rent,  income,  or  other  sum  which 
the  lessee  derives  from  the  improvements.  If  the  effect 
of  the  transaction  between  the  lessor  and  lessee  would  be 
to  reserve  a  less  rent  than  the  improved  annual  value, 
by  withdrawing  any  part  of  that  value  from  the  primA 
facie  liability  to  tithe,  the  transaction  would  constitute 
"fraud  and  covin"  within  the  meaning  of  the  act,  and 
the  annual  value  of  the  premises  to  be  let  would  then 
become  the  measure  of  the  tithe. 

Mr.  Ronritty  and.Mr.  Letois,  for  the  Defendant,  argued 
that  tithe  was  payable  only  on  the  actual  rent  reserved, 
and  denied  that  the  statute  ought  to  receive  any  con- 
struction which  should  relieve  the  Plaintiff  from  the  ne- 
cessity of  proving  his  right  strictly.  The  demise  on  a 
building  lease  was  a  common  mode  of  dealing  with  such 
property;  and  the  existence  of  "  fraud  or  covin"  was 
wholly  excluded  in  any  sense  in  which  those  words  could 
be  used.  The  rent  was  reserved  without  fraud  or  covin, 
and  upon  that  rent  the  tithe  must  be  computed.  The 
property  could  not  be  improved,  without  that  improve- 
ment being  ultimately  beneficial  to  the  tithe-owner.  He 
would  be  entitled  to  the  tithe  on  the  increased  rent 
which  the  premises  would  produce  after  the  expiration 
of  the  term  which  had  been  created  for  the  purpose  of 
effecting  the  improvement 

N2 
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1844. 


Arymmmi. 


The  following  cases  were  cited: — Dunn  v.  BurreU{a\ 
The  Warden  and  Miner  Canons  of  St.  PauTs  v.  Crick- 
ett(b),  The  Warden  and  Minor  Canons  of  St.  Part*  v.  The 
Dean  of  St.  PauTs  (c),  Ivatt  v.  Warren  (rf)>  Williamson  v. 
Gosshng  (<?),  Antrobus  v.  The  Hast  India  Company  (/), 
Ward  v.  Hilder  {g\  Kynaston  v.  The  East  India  Com- 
pany (A),  The  Warden  and  Minor  Canons  of  St  PauTs  v 
Morris  (t),  The  Warden  and  Minor  Canons  of  St  PauTs  v. 
Kettle  (*),  Gr«n  v.  fljper  (/),  Skidmore  v.  £*//  (ro),  Sft^f- 
^/feW  y.  Pierce  (»),  Grant  v.  Cannon  (o),  &ayer  v.  Mum- 
ford  (p),  Bramston  v.  Heron  (q\  Denn  d.  Manifold  v. 
Diamond  (r),  77u?  Jfi&iy  v.  2fo  Inhabitants  of  Bar  ham  {s), 
Cockbum  v.  Harvey  (t). 


judymtnt.  The  Vice-Chancbllob  said,  that  the  more  satisfactory 
mode  of  determining  the  question  would  be  by  sending 
a  case  for  the  opinion  of  a  court  of  law,  which  he  would 
do  if  either  party  desired  it  If,  however,  both  parties 
preferred  that  he  should  give  his  judgment  upon  the 
case,  he  should  take  time  to  consider  it. 


214.  Dee.  The  counsel  on  both  sides  expressed  it  to  be  the  wish 


(a)  1  Gwil.299;  S.  C,  1  Ea. 
&  You.  270. 

(6)  2  Vei.jun.  563;  5  Price, 
14. 

(c)  4  Price,  65. 

(d)  3  Gwil.  1054. 

(e)  Id.  902. 
(/)  13  Vet.  9. 

{$)  2  Gwil.  538;  S.  C,  1  Ea. 
&  You.  576. 

(h)  3  Swanst  263,  per  Lord 
Eldon.    See  4  Price,  84,  n. 


(•)  9  Vee.  155. 
(k)  2  Vet.  &  Bea.  1. 
(J)  Cro.  Elix.  276. 
(m)  2  Inst.  659. 
(*)  2  Gwil].  503. 

(0)  Id.  541 
(p)  Id.  546. 

(9)  4  Gwill.  1314. 
(r)  4  B.  &  C.  243. 
(«)8B.  &C.  99. 

(1)  2  B.  &  Ad.  797. 
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of  the  parties  that  the  question  should  be  determined  in 
this  court  without  a  case  at  law. 


1844. 


Vice-Chancellob  : — 

This  is,  I  believe,  a  new  question ;  and,  as  it  is  purely 
a  question  of  law,  depending  upon  the  construction  of 
a  decree,  and  an  act  of  Parliament  passed  in  the  time  of 
Henry  VIII,  I  was  desirous  that  the  parties  should 
have  taken  a  case  for  the  opinion  of  a  court  of  law 
on  the  construction  of  the  decree.  Both  parties  have, 
however  expressed  a  wish  to  avoid  that  course,  and 
have  requested  that  I  would  give  my  opinion  upon  the 
question. 

The  facts  of  the  case  are  these :  —  The  Plaintiff  is 
rector  of  a  parish  in  the  city  of  London,  in  which  the 
house  to  which  the  question  relates  is  situated.  The 
Defendant  is  the  public  officer  of,  and  represents  the 
National  Bank  of  Ireland,  and  the  National  Bank  of 
Ireland  are  lessees  for  years,  and  occupiers  of  a  house, 
the  tithes  of  which  are  claimed  by  the  Plaintiff.  The 
lease  under  which  the  Defendants  hold  was  made  in 
consideration  of  an  annual  reserved  rent,  and  of  a  co- 
venant by  the  lessees  to  expend  2000/.  in  building 
upon  the  land  demised.  The  20002.  has  been  expended, 
in  performance  of  the  covenant,  in  building  the  house 
in  question.  The  right  of  Plaintiff  to  tithe,  after  the 
rate  of  2#.  9rf.  in  the  pound,  on  the  reserved  rent  is  not 
in  dispute.  But  the  Plaintiff  claims  more  than  this: 
he  insists  upon  a  right  to  be  paid  2s.  9d  in  the  pound 
on  the  improved  value  of  the  property,  which  has  arisen 
by  the  expenditure  of  the  20001  in  building  the  house. 
The  issue  therefore  between  the  parties  is,  upon  how 
many  pounds  sterling  the  2*.  9rf.  is  to  be  paid, — whether 
upon  the  reserved  rent  only,  or  upon  an  estimated  rent 
measured  by  the  improved  value  of  the  property. 


Judgment* 
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1844.  The  question  depends  upon  the  statute  37  Hen.  8, 

c  12,  and  the  decree  made  under  that  act    By  that 
act  it  is  provided — 

Jmdgmmi.  «That  the  citizens  and  inhabitants  of  the  said  city 
of  London,  and  liberties  of  the  same,  for  the  time  being, 
shall  yearly,  without  fraud  or  covin,  for  ever  pay  their 
tithes  to  the  parsons,  vicars,  and  curates  of  the  said 
city,  and  their  successors  for  the  time  being,  after  the 
rate  hereafter  following;  that  is,  to  wit,  of  every  10*. 
rent  by  the  year  of  all  and  every  house  and  houses, 
Bhops,  warehouses,  cellars,  stables,  and  every  of  them, 
within  the  said  city  and  liberty  of  the  same,  1*.  4£dL; 
and  of  every  20#.  rent  by  the  year  of  all  and  every 
such  house  and  houses,  shops,  warehouses,  cellars,  and 
stables,  apd  every  of  them,  within  the  said  city  and 
liberties,  2s.  9rf.;  and  so  above  the  rent  of  20*.  by  the 
year,  ascending  from  10*.  to  10*.  according  to  the  rate 
aforesaid. 

"Item,  that  where  any  lease  is  or  shall  be  made  of  any 
dwelling-house  or  houses,  shops,  warehouses,  cellars,  or 
stables,  or  any  of  them,  by  fraud  or  covin,  reserving  lees 
rent  than  hath  been  accustomed  or  is,  or  that  any  such 
lease  shall  be  made  without  any  rent  reserved  upon 
the  same,  by  reason  of  any  fine  or  income  paid  before- 
hand, or  by  any  other  fraud  or  covin,  that  then,  in  every 
such  case,  the  tenant  or  farmer,  tenants  and  fanners, 
thereof  shall  pay,  for  his  or  their  tithes  of  the  same, 
after  the  rate  aforesaid,  according  to  the  quality  of  such 
rent  or  rents  as  the  same  house  or  houses,  shops,  ware- 
houses, cellars,  or  stables,  or  any  of  them,  were  last  letten 
for,  without  fraud  or  covin,  before  the  making  of  such 


"Item,  that  every  owner  or  owners,  inheritor   or 
inheritors,  of  any  dwelling-house   or  houses,   shops, 
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warehouses,  cellars,  or  stables,  or  any  of  them,  within 
the  said  city  and  liberties,  inhabiting  or  occupying  the 
same  himself  or  themselves,  shall  pay  after  such  rate  or 
tithes  as  is  above-said,  after  the  quantity  of  such  yearly 
rent  as  the  same  was  last  letten  for,  without  fraud  or 
oovin." 

Those  are  the  only  clauses  of  the  act  that  were 
referred  to. 
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Now  the  observation  upon  the  decree  at  the  outset  is, 
that  in  all  cases  it  measures  the  tithes  by  the  number 
of  pounds  paid  in  the  shape  of  rent;  and  die  ques- 
tion arises,  what  is  to  be  done  in  the  case  of  a  house 
newly  built  after  the  statute,  in  respect  of  which  there 
has  been  no  letting  before  the  decree,  and  no  rent  has 
ever  been  paid. 

If  the  construction  of  the  decree  were  to  be  taken 
exclusively  from  the  clause  which  imposes  the  2#.  9dL 
in  the  pound  upon  the  rent  by  the  year  of  "  all  houses, 
shops,  warehouses,  cellars,  and  stables,  and  every  of 
them,"  I  can  scarcely  doubt,  with  reference  to  the  do- 
ciaons  that  have  been  come  to  in  the  case  of  newly- 
built  houses,  that  the  construction  of  the  decree  would 
be  that  the  2s.  9<L  was  in  all  cases  payable  upon  the 
foil  annual  value  of  the  property  to  let;  namely,  upon 
the  reserved  rent,  if  a  full  rent  were  reserved, — upon 
an  estimated  rent  of  the  like  amount,  either  in  case  the 
lease  were  made  without  any  rent  reserved,  in  consider- 
ation of  a  fine,  or  in  case  of  the  property  being  in 
the  occupation  of  the  owner, — and  upon  a  rent  partly 
reserved  and  partly  estimated,  if  a  lease  were  granted 
partly  in  consideration  of  a  fine  and  partly  of  a  reserved 
rent  The  decree,  however,  assuming  this  construction 
to  be  correct,  clearly  admits  exceptions  to  it;  for,  after 
ordering  "the  citizens  and  inhabitants  of  the  city  of 


174 


CASES  IN  CHANCERY. 


1844. 


Judgment. 


London,  and  liberties  of  the  same,  for  the  time  being, 
shall  yearly  for  ever,  without  fraud  or  covin,  pay  their 
tithes  to  the  parsons,  vicars,  and  curates  of  the  said 
city  and  their  successors,"  and  after  fixing  the  amount 
to  be  paid  upon  the  rents  of  houses  and  buildings  subject 
to  the  tithes,  it  admits,  as  one  possible  exception,  at  least, 
out  of  the  construction  I  have  put  upon  the  decree, 
houses  and  buildings  which  have  been  let  at  an  accus- 
tomed rent;  and  another,  in  cases  in  which  it  makes  the 
rent  last  reserved  without  fraud  or  covin  the  measure 
of  the  annual  value  upon  which  the  2#.  9a\  is  to  be 
assessed  In  both  these  cases,  but  clearly  so  in  the 
former,  it  is  manifest  that  the  rent  upon  which  the  2#. 
9d  is  to  be  assessed  may,  by  reason  of  a  fine,  be  less 
than  the  annual  value  of  the  premises  to  be  let;  and 
that  construction  has  been  put  upon  the  decree.  It  was 
observed  in  the  argument  of  the  case  of  the  The  Minor 
Canons  of  St  PauCt  v.  Crichett  (a),  that  that  exception 
was  introduced  in  favour  of  ecclesiastical  leases;  and  the 
Court,  in  its  judgment,  seems  to  have  adopted  that  view 
of  the  case.  That  clearly  would  be  an  exception.  And 
Sir  WUUam  Grant  appears  to  have  so  considered  it  in 
the  case  of  Antrobus  v.  The  East  India  Company  (b). 


From  these  clauses,  and  the  language  in  which  they 
are  expressed,  the  Defendants  have  argued,  that,  unless 
fraud  and  covin,  in  the  ordinary  sense  of  the  terms,  can 
be  imputed  to  the  lease  in  question,  the  Court  is  not 
at  liberty  in  any  case,  whether  strictly  within  the  ex- 
ception or  not,  (as  in  the  case  of  newly-built  houses),  to 
assess  the  2*.  9<£  upon  more  than  the  rent  reserved  by 
the  lease,  disregarding  the  fine  altogether.  They  have 
argued,  that,  in  all  cases  in  which  any  rent  is  reserved, 
and  fraud  and  covin  in  the  ordinary  acceptation  excluded, 
the  decree  has  made  such  rent  the  measure  of  the  rights 


(a)  3  Eag.  &  You.  866. 


(b)  13  Vet.  9. 
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of  the  church,  notwithstanding  a  fine.  If  that  con- 
struction of  the  decree  can  be  maintained,  it  will  un- 
doubtedly be  an  important  point  in  the  Defendants' 
favour;  but  with  this  reasoning,  in  its  application  to 
leases  of  houses  newly  built  since  the  decree,  I  am  not 
(as  at  present  advised)  prepared  to  agree.  In  the  case 
of  an  owner  occupying  a  house  newly  built  since  the  de- 
cree, the  case  of  Antrobtts  v.  The  East  India  Company 
is  a  direct  authority  that  the  tithes  are  to  be  assessed 
upon  the  full  value  of  an  estimated  rent  measured  by 
the  actual  value  of  the  houses.  The  same  rule,  by 
the  very  terms  of  the  decree,  would  also  apply  to  the 
case  of  a  newly-built  house  reserving  no  rent,  "  by 
reason  of  a  fine  or  income  paid  before  hand,  or  by 
any  other  fraud  or  covin."  The  assessment  in  both 
cases  would  be  made  upon  an  estimated  rent,  of  the 
full  value  of  the  house  to  let.  The  same,  also,  I  appre- 
hend, would  be  done  in  the  case  of  a  lease  of  a  newly- 
built  house,  reserving  a  peppercorn  rent,  by  reason  of  a 
fine  paid  at  the  time  of  making  the  lease ;  and  if  that 
be  so,  it  would  be  difficult  to  make  out  that  a  lessor  of  a 
newly-built  house  could  exempt  it  from  tithes  by  any 
merely  arbitrary  apportionment  of  the  return  made  by  the 
tenant,  between  a  fine  and  an  annual  rent.  The  decree 
does  not  appear  to  me  to  require  so  irrational  a  construc- 
tion, nor  do  the  reported  cases  appear  to  sanction  it  The 
decree  appears  to  me  to  make  the  full  annual  value  of  a 
house  the  measure  of  the  rights  of  the  church,  except  in 
certain  specified  cases,  and  the  case  of  a  lease  of  a  newly- 
built  house  is  not  within  the  exceptions. 
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I  am  not  prepared  to  say  that  a  lease  of  a  newly-built 
house,  with  a  fine  unexplained  by  circumstances,  would 
not  be  fraud  and  covin  within  the  terms  of  the  act 


The  case  now  before  me  is  not,  however,  the  case  of  a 
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1844.  fine :  it  is  the  case  of  an  ordinary  building  lease,  which 
may,  perhaps,  be  thought  distinguishable  from  the  cue 
last  suggested.  In  considering  each  a  case,  one  view  of 
it  is  this;  in  building  leases  like  the  present,  fraud  and 
covin,  in  the  ordinary  sense  of  the  terms,  are  out  of  the 
question.  The  decree  certainly  did  not  mean  to  inter- 
fere with  the  permanent  improvement  of  property  by 
letting  it  on  building  leases,  nor  with  those  arrangements 
by  which  such  improvements  are  most  commonly  effect* 
ed;  and  if,  in  order  to  such  improvements,  the  lessor 
finds  it  neoessary  to  accept  a  low  rent  in  consideration 
of  an  expenditure  by  the  tenant,  the  argument  that  such 
an  arrangement  is  not  fraud  or  covin  within  the  meaning 
of  the  decree,  is  at  least  entitled  to  great  attention. 

In  the  case  of  a  fine  and  a  reserved  rent,  the  fine  is  a 
present  pecuniary  benefit  to  the  lessor,  in  consideration 
of  the  lease.  But  in  the  case  of  a  building  lease  like 
the  present,  there  is  no  ground  for  surmising  that  the 
rent  reserved  is  not  the  full  annual  value  of  the  pro- 
perty to  let  during  the  whole  term,  regard  being  had  to 
the  nature  of  the  transactions  and  the  obligation  of  die 
tenant;  and  if  the  reserved  rent  is  to  be  considered  as 
the  rent  of  the  house,  as  well  as  the  ground-rent,  the 
Defendant  has  the  benefit  of  the  argument  that  the  de- 
cree has  in  terms,  in  the  absence  of  fraud  and  covin, 
made  the  rent  the  measure  of  the  rights  of  the  church. 

One  objection  to  this  view  of  the  case  may  be  thus 
stated: — A  question  might  arise,  whether,  if  the  reserved 
rent  in  this  case  were  established  as  the  measure  of  the 
rights  of  the  church  under  the  existing  lease,  it  might 
not,  upon  the  granting  of  a  new  lease  of  the  house,  after 
the  expiration  of  the  present  lease,  be  successfidly  argued 
that  the  present  reserved  rent  would,  with  reference  to 
such  new  lease,  be  "the  rent  last  reserved  without  fraud  or 
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covin"  within  the  meaning  of  the  decree;  the  consequence 
of  which  would  be,  that  the  ground-rents  reserved  on 
building  leases  might  become  the  perpetual  measure  of 
the  rights  of  the  church  after  the  houses  were  built  If 
so,  that  would  be  a  strong  argument  against  it  It  does 
not,  however,  appear  to  me,  after  the  best  consideration 
I  can  give  to  the  case,  that  that  would  be  a  necessary 
consequence.  If  it  were  admitted  that  the  words  I  have 
just  quoted  are  applicable  to  houses  newly  built  since 
the  decree,  it  will  remain  to  be  considered  whether  the 
subject  of  the  present  and  of  such  future  demise  are 
identical,  so  as  to  admit  of  the  application  of  the  words. 
The  present  lease  is  a  lease  of  ground  to  be  built  upon : 
the  future  lease  will  be  of  the  house  when  built 
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Another  view  of  the  case  that  was  relied  upon  by  the 
Plaintiff  remains  to  be  considered.  At  the  time  of  the 
lease  there  was  no  house.  The  lease  was  of  the  land, 
with  a  covenant  by  the  tenant  to  build  a  house.  The 
house  now  exists ;  and,  by  the  terms  of  the  decree,  all 
houses  are  to  pay  tithes  after  a  certain  rate.  If  the 
lessor  had  built  the  house,  a  full  rent  would  or  might 
have  been  reserved,  and  tithes  paid  upon  that  rental ;  or 
he  might  have  occupied  it,  in  which  case  tithes  would 
clearly  have  been  payable  on  an  estimated  rent  propor- 
tioned to  the  value  of  the  house ;  and  the  reservation  of 
a  rent  less  than  the  full  annual  value,  by  reason  of  a 
fine,  would  not,  in  my  opinion,  (in  the  absence  of  special 
circumstances),  have  made  any  difference.  The  effect  of 
the  arrangement  between  the  lessor  and  lessee  is  merely 
that  the  lessee  should  be  allowed,  and  also  bound  to 
build  himself  a  house  of  a  given  description,  upon  the 
land  demised:  of  this  house  the  lessee  in  truth  is  owner 
during  the  term.  Can  the  mere  difference  of  arrange- 
ment between  the  lessor  and  lessee  (all  such  arrange- 
ments depending  upon  one  and  the  same  principle  of 
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calculation)  vary  the  right  to  tithes.  If  the  leasee  were 
to  underlet  the  house,  could  the  claim  for  tithe  be 
resisted?  and  if  not,  is  he  not  an  owner  occupying  his 
own  house  within  the  terms  of  the  decree?  If  the 
lessee  should  voluntarily  build  a  house,  warehouse,  or 
other  building  chargeable  within  the  act,  and  should  let 
or  occupy  it,  could  he  claim  exemption  during  the  term, 
upon  the  ground  that  no  rent  was  reserved  in  respect  of 
the  house  specifically,  but  a  rent  for  the  land  only?  If 
these  questions  are  answered  in  the  negative,  can  it  be 
contended  that  the  house  built  by  the  lessee  is  exempt, 
upon  payment  of  ground-rent  only,  because  he  built  the 
house  in  pursuance  of  a  contract  ?  If  the  tithe  of  houses 
is  not  assessed  upon  the  improved  value,  houses  are  an 
exception  to  all  other  property.  The  question  is  one 
of  difficulty ;  but  it  appears  to  me  that  this  is  in  truth 
a  house  newly  built,  and  built  for  the  first  time ;  that  it 
is  built  by  the  lessee,  and  the  lessee  may  occupy  or  let 
it  reserving  a  rent ;  and  that  I  am  bound  to  hold,  that 
the  tithes  in  this  case  must  be  assessed  upon  the  rent  to 
be  made  up  by  a  computation  of  the  actual  value  of  the 
premises,  without  reference  to  the  particular  mode  of  en- 
joyment by  the  lessee.  All  the  cases  appear  to  me  to  be 
consistent  with  this  principle;  and  I  think  the  case  of  Jn- 
trobus  v.  The  East  India  Company  supports  it,  notwith- 
standing there  are  some  expressions  to  be  found  in  that 
judgment  which  appear  to  bear  against  it.  Sir  WHSam 
Grant  had  not  a  case  of  this  nature  in  his  mind  when 
that  case  was  under  review ;  and  I  am  perfectly  satisfied 
he  did  not  mean  to  apply  the  language  to  which  I  refer 
to  such  a  case.  I  refer  to  that  part  of  the  judgment  (a) 
where  it  is  said,  that,  if  rent  is  reserved,  the  tithe  is  to  be 
paid  according  to  that  rent ;  and  if  no  rent  is  reserved) 
then  the  payment  is  to  be  according  to  the  value.    I 


(a)  13  Yes.  23. 
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think  the  Plaintiff  is  entitled  to  an  account  of  tithes 
upon  the  principle  I  have  stated.  I  give  no  costs  in  a 
case  of  so  much  question  and  difficulty. 
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Declare,  that  the  Plaintiff  is  entitled  to  tithes  upon  the  premises 
in  question,  after  the  rate  of  2*.  9d.  in  the  pound  upon  the  full  an* 
nasi  value  thereof  to  let;  and,  all  parties  by  their  counsel  admitting, 
for  the  purposes  of  the  decree,  that  250/.  is  the  full  annual  value  of 
such  premises  to  let,  let  the  Defendant  pay  unto  the  Plaintiff  tithes 
-poo  such  premises  from  the  25th  day  of  March,  1843,  after  the 
rate  of  2s.  9d.  in  the  pound  on  the  said  value  of  250/.  Refer  it  to 
the  Master  to  take  an  account  of  what  is  due,  &c.    Liberty  to  apply. 


1845. 


HARRIS  v.  HARRIS.  1  "*  ™d  nth 

A  January. 

motion  by  the  Plaintiff,  for  the  production  by  the  in  a  suit  seek- 

Defendant  of  the  documents  mentioned  in  the  schedule  Sfp*^^," 

to  bis  answer.  5*  PfS*?* 

denied  that  any 
partnership  had 

The  bill,  by  the  representative  of  Walter  Harris,  Zjffi£*£ 

Bought  an  account  of  the  property  of  a  partnership  names  of  both 

alleged  to  have  been  carried  on  by  Walter,  the  deceased,  partners  had 

and  Thomas  Harris,  his  father,  the  Defendant,  in  the  Jhedmw^board 

business  of  job-masters,  post-masters,  and  omnibus-pro-  f^^T*16 

prietors.     The  Defendant  pleaded  no  partnership:  the  as  if  they  were 

plea  was  overruled  (a).     The  Defendant  then  put  in  a  Jnth  me' view 

only  of  intro- 
ducing the  alleged  partner  into  the  business  on  the  retirement  of  the  Defendant;  and  the 
Defendant  admitted  the  possession  of  books,  accounts,  and  documents  relating;  to  the  busi- 
ness and  matters  in  question,  but  said  that  they  related  exclusively  to  his  own  title,  and 
to  matters  connected  with  his  own  property  and  affairs  in  which  the  alleged  partner  bad 
no  interest,  and  that  they  did  not  relate  to  any  business  carried  on  in  partnership,  or  in 
eonjanetion  with  the  alleged  partner  .—Held,  that  the  statement  in  the  answer  was  not 
sufficient  to  exclude  the  title  of  the  Plaintiff  to  the  production  of  the  documents  mentioned 
in  the  schedule. 

(«)  See  the  report  of  the  case  on  the  plea,  Harris  v.  Harris,  3 
Hare,  450. 
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further  answer,  which,  so  far  as  related  to  the  documents, 
was  in  the  following  words: — 

And  this  Defendant  admits  he  hath  in  his  possession 
or  power  the  books,  and  divers  accounts,  receipts, 
vouchers,  documents,  and  papers  relating  to  the  said 
businesses,  but  he  denies  that  he  hath  or  ever  had  in 
his  possession,  custody,  or  power,  or  in  the  possession, 
custody,  or  power  of  any  agent  or  agents  any  books  or 
book  belonging  to  the  alleged  co-partnership,  no  such 
co-partnership  having  in  fact  ever  existed;  and  this 
Defendant  saith,  that,  save  as  aforesaid,  he  hath  not, 
and  never  had  in  his  possession,  custody,  or  power,  or 
in  the  possession,  custody,  or  power  of  any  agent  or 
agents,  divers  or  any  accounts  or  account  [the  usual  re- 
capitulation] connected  with,  mentioning,  referring,  or 
relating  to  any  or  either  of  the  matters  in  the  bill  men- 
tioned, or  by  which  the  truth  of  the  several  matters  in 
the  bill  mentioned,  or  any  or  either  of  them,  would  ap- 
pear. And  this  Defendant  hath  in  his  schedule  to  his 
answer  set  forth  a  list  or  schedule  of  the  books,  accounts, 
receipts,  vouchers,  papers,  and  documents  in  his  pos- 
session, as  hereinbefore  mentioned ;  but  this  Defendant 
saith,  that  all  the  said  last-mentioned  books,  accounts,  re- 
ceipts, vouchera,  papers,  and  documents  relate  exclusively 
to  the  title  of  this  Defendant,  and  to  matters  connected 
with  his  own  property  and  affairs,  and  to  businesses  car- 
ried on  by  him  on  his  own  sole  and  separate  account, 
and  in  which  the  said  Walter  Harris  had  not  any  interest, 
and  do  not  relate  to  any  partnership  between  him  and 
the  said  Walter  Harris,  or  to  any  businesses  or  business 
carried  on  by  him  in  conjunction  with  the  said  Walter 
Harris.  And  this  Defendant  insists,  that,  for  the  reasons 
herein  and  in  his  said  former  answer  appearing,  he  is 
not  bound,  and  ought  not  to  be  required  to  produce  any 
or  either  of  the  said  last-mentioned  books,  accounts, 
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receipts,  vouchers,  papers,  or  documents,  and  that  the 
said  complainant  has  no  right  to  call  for  any  production 
or  inspection  thereof. 
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Mr.  Kenyan  Parker  and  Mr.  Winstanleyy  for  the      Arpaumt. 

Plaintiff: 

Mr.  Miller,  for  the  Defendant 

Smith  y.  Duke  of  Beaufort  (a),  Bannatyne  v.  Leader  (b), 
and  Adams  v.  Fisher  (c)  were  referred  to. 


Vke-Chancbllob: — 

For  the  purpose  of  trying  this  question,  I  shall  suppose 
the  denial  of  the  partnership  to  be  by  plea,  and  not  by 
answer,  and  that  the  answer,  as  to  the  documents,  is  an 
answer  in  support  of  the  plea.  In  that  view  of  the  case, 
(which  is  the  most  fav ourable  for  the  Defendant),  I  think 
the  documents  should  be  produced. 

The  bill  alleges  that  the  partnership  subsisted,  and 
that  it  was  carried  on  under  the  name  of  "Harris 
fr  Son,"  and  charges  (amongst  other  things)  that  the 
name  o£€€Harris  fr  Son"  was  painted  on  the  show-board 
placed  over  the  yard  where  the  business  was  carried  on, 
abo  on  the  omnibusses  and  carriages  employed  in  the 
business  or  belonging  thereto,  and  that  all  payments, 
receipts,  acts,  matters,  and  things  had,  made,  and  done 
in  the  course  of  the  said  businesses,  or  in  or  about  the 


Judfmmii. 


(a)  1  Hsrev.507.  (b)  10  Sim.  230. 

(e)  3  Myl.  &  Cr.  626. 
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mine,  were  had,  made,  and  done  in  the  joint  names  of 
Thomas  and  Waiter  Harris. 

The  bill  charges  that  the  Defendant  ought  to  set 
forth  a  full,  true,  and  particular  account  of  his  receipts 
and  payments  on  account  of  the  partnership.  It  charges 
him  with  the  possession  of  accounts,  books  of  account, 
books,  ledgers,  day-books,  receipts,  vouchers,  documents, 
securities,  memoranda,  statements,  letters,  copies,  ex- 
tracts, or  other  papers  and  writings  connected  with, 
mentioning,  referring,  or  relating  to  the  matters  in  the 
bill  mentioned,  and  by  which  the  truth  thereof  would 
appear. 

Now,  upon  the  first  argument  of  the  plea,  (I  mean 
the  argument  before  the  plea  was  amended  (a)),  I  stated 
my  opinion,  to  which  I  still  adhere,  that  the  Defendant 
was  bound  to  give  an  answer  to  all  the  allegations  in  the 
bill,  the  answer  to  which  would  or  might  prove  the  truth 
of  the  Plaintiff's  case ;  and  that  the  Plaintiff  had  prim& 
facie  a  right  to  a  full  discovery  of  every  matter  relating 
to  the  use  of  Walter's  name  jointly  with  that  of  the  De- 
fendant in  the  business  in  question,  for  this  would  be 
evidence  before  a  jury.  The  Defendant  has  now  by  his 
answer  admitted  that  the  name  of  u  Harris  if  Son"  was 
on  the  show-board,  and  on  the  omnibusees  and  post- 
chaises;  and  that  Walter's  name  was  on  the  license  for 
driving  one  of  the  barouches,  as  the  owner  thereof;  and 
that  many  of  the  payments,  receipts,  accounts,  matters, 
and  things  made,  had,  and  done  in  the  course  of  the 
partnership  or  alleged  partnership  were  made,  had,  and 
done  in  the  joint  names  of  Walter  and  the  Defendant; 
and  that  the  Defendant  allowed  it  to  be  understood 
(although  he  says  he  never  expressly  admitted)  that  his 


(a)  See  3  Hare,  452. 
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son  was  a  partner.  All  these  admissions  the  Defendant 
endeavours  to  reconcile  with  his  denial  of  the  partner- 
ship, by  saying,  that  they  were  with  a  view  to  the 
introduction  of  his  son  into  the  business,  when  the 
Defendant  should  retire  from  it. 
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The  Defendant,  by  his  first  answer,  admitted,  that 
be  bad  in  his  possession  some  documents,  which  he 
mentioned,  and,  saving  these,  he  denied  that  he  had  any 
documents  whereby  the  truth  of  the  matters  alleged 
would  appear.  To  that  answer  there  was  no  schedule. 
The  plea  having  been  overruled,  a  further  answer  has 
been  put  in,  to  which  there  is  a  schedule  of  documents, 
and  among  these  are  ledgers,  and  other  books  of  account, 
relating  to  the  businesses  in  question. 

It  cannot  of  course  for  a  moment  be  doubted  that  the 
partnership  documents  mentioned  in  the  schedule  may 
contain  entries  shewing,  or  apparently  shewing,  that 
the  matters  therein  contained  were  on  the  joint  account 
of  Harris  If  San,  and  not  on  the  separate  account  of  the 
Defendant;  and  if  so,  these  also  are  evidence  to  be 
submitted  to  a  jury,  or  to  this  Court  performing  the 
office  of  a  jury,  upon  the  question  of  partnership  or  no 
partnership.  Upon  that  schedule  the  motion  is  made,  and 
the  motion  must  succeed,  unless  the  averments  in  the 
body  of  the  further  answer  are  sufficient  to  protect  the  do- 
cuments in  the  schedule.  I  think  these  averments  are  not 
sufficient  for  that  purpose.  I  may  observe  that  atten- 
tion was  called,  at  the  time  the  plea  was  overruled,  to  the 
necessity  in  the  circumstances  of  this  case  of  shewing 
that  the  documents  in  the  schedule,  like  the  other  trans- 
actions, were  not,  apparently  at  least,  on  the  joint  account. 
No  attempt  is  made  to  do  this.  Consistently  with  the 
answer,  every  entry  may  be  in  the  joint  names  of  Walter 
and  Thomas.     This  case,  therefore,  would  be  wholly 

▼OL.  IV.  O  H.  W. 
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untouched  by  Adams  v.  Fisher  (a),  even  if  the  cases 
were  in  other  respects  similar.  This  case  however  is  very 
different  from  that  of  Adams  v.  Fisher.  In  that  case 
there  was  a  simple  denial  of  the  Plaintiff^  chum.  This 
is  rather  a  confession  and  avoidance  of  it.  It  is  not 
clear  that  upon  the  evidence  in  this  case,  as  it  may  be 
found  upon  the  answer,  the  onus  is  not  upon  the  Defend- 
ant to  prove  the  nonexistence  of  die  partnership. 


The  mere  use  of  the  word  "  title" — the  mere  allegation 
that  the  documents  relate  exclusively  to  the  Defendant's 
title — is  of  no  avail  to  the  Defendant  in  resisting  the 
production,  if  that  conclusion  be  opposed  by  the  obvious 
character  of  the  documents,  or  if  it  be  not  supported  by 
specific  averments  excluding  all  probability  that  the 
documents  would  furnish  evidence  in  support  of  the 
Plaintiff's  case.  The  Court  in  a  case  like  this  most  exer- 
cise its  own  judgment,  as  to  the  effect  which  the  evidence 
may  have  (A). 


(a)  3  Myl.  &  Cr.  526.  pp.  228  etuq.    Set  abe  the  re- 

(b)  The  cases  on  this  point  are    cent  case  of  Smith  v.  Duke  •/ 
collected  in  Treat,  on  Discovery,    Beaufort,  1  Hare,  507. 
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COTESWORTH  v.  STEPHENS. 


12th  and  13th 
February. 


1  HIS  was  a  motion  to  restrain  the  Defendant  T.  Ste-  The  Plaintiffs 
phens  from  prosecuting  his  action  and  proceedings  by  ^n^w 
foreign  attachment  in  the  Lord  Mayor's  Court,  to  re-  nc7  £s-  M-» 
cover  the  value  or  amount  of  the  proceeds  of  1200  bags  security  of  ship- 
of  coffee  and  58  bags  of  cocoa  from  the  Defendants,  £eT«  JS£n° 

Messrs.  Baring  Brothers  Sc  Co.  remittances 

^  v  from  tiieir  cor. 

respondents  in 
The  Plaintifls,  Messrs.  Cotesworth,  Powell,  §*  Prgor,  shipments  they 
made  advances,  amounting  to  2000/.,  to  Messrs.  JS.  Ste-  Ha^toLe 
phens  Sf  Co.,  of  Glasgow,  upon  the  security  of  return  re-  JSjtijf  ^ 
mittance8  due  to  them  from  Messrs.  Moffatt  Sf  Co.,  of  The  Haytian 
Port  an  Prince,  and  which  remittances  they  directed  Mof-  formed  of  the' 
fait  e>  Co.  to  make  to  the  Plaintiffs.     By  a  letter  to  the  JESS'S* 
Plaintiffi,  dated  in  October,  1841,  Moffatt  8c  Co.  acknow-  "•**»  *°  . 

.         ii         ,  make  the  retmt- 

the  receipt  of  the  order  to  consign  all  produce  on  tances  accord- 


account  of  J?.  Stephens  $  Co.  to  the  Plaintiffs,  and  pro-  im 2,  a  cargo*' 
mised  to  make  early  remittances  in  obedience  to  it.  prepared  by*the 

Haytian  boose 

The  Plaintiffs  also  made  advances  to  the  amount  of  mittances ;  and 
1635i  to  Messrs.  Stewart,  UPAulay,  tf  Co.,  of  Glasgow,  ^^^ 
and  Stewart,  M'Aulay,  §•  Co.,  by  a  letter  dated  in  October,  to  insure  a  part 

of  the  cargo  on 

1841,\firected  Mqffktt  8f  Co.  to  remit  to  the  Plaintiffs  the  the  account  of 
whole  amount  of  the  outstanding  sales  in  their  hands,  C(J'^  thata™" 

i  part  of  the  cargo 

ww  intended  for  him ,  which  W.  communicated  to  the  Plaintiffs.  The  resident  partner 
in  the  Haytian  house  died  in  June,  1842,  after  the  cargo  had  been  shipped,  but  before  it 
was  consigned ;  and  his  administratrix  consigned  the  cargo  to  B.,  in  London,  under  whose 
orders.it  was  sold,  and  by  whom  the  proceeds  were  received  in  December,  1842.  S.  & 
Co.,  creditors  of  the  Haytian  house,  on  the  29th  of  August,  1842,  attached  by  foreign 
attachment,  according  to  the  custom  of  London,  the  goods  of  the  Haytian  house  in 
B.'s  hands.  By  a  letter,  dated  the  7th  of  September,  1842,  the  servicing  partner  in  the 
Haytian  house  directed  B.  to  hold  the  cargo  for  S.t  M.,  and  W.  in  certain  parts.  On  a 
bill  and  motion  to  restrain  the  proceedings  of  S.  &  Co.  against  B.  in  the  Lord  Mayor's 
Court— Held,  that  the  right  of  the  Plaintiffs,  if  any,  was  an  equitable  and  not  a  legal 
right ;  that  the  Plaintiffs  were  entitled  to  the  aid  of  the  Court  in  die  trial  of  the  right ;  and 
that  the  proceedings  in  the  Lord  Mayor's  Court  should  be  restrained  by  injunction. 
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1845.        specifying  22,472  dollars  {a),  proceeds  of  goods,  per 
CoTsswoiiTii    ^xoenswood,  1 9,800  dollars  per  Monkey,  and  6000  dollars 
*•  per  Traveller,  (together  48,272  dollars),  and  the  proceeds 

of  a  shipment  by  the  Maria  Grace. 

The  Plaintiffs  also,  from  time  to  time,  made  advances 
to  Messrs.  William  Moffatt  jf  Co.,  of  Liverpool,  upon 
similar  contracts.  On  the  12th  of  July,  1842,  the 
Plaintiffs,  in  addition  to  previous  advances  to  them,  ac- 
cepted a  bill  for  500£,  drawn  by  William  Moffatt  gf  Co.; 
and  William  Moffatt  Sf  Co.  wrote  to  the  Plaintiffs  the  fol- 
lowing letter  of  that  date : — "  In  consideration  of  your 
having  allowed  us  to  draw  on  you  for  the  sum  of  500£, 
at  four  months'  date,  on  account  of  our  forthcoming  re- 
mittances from  Hayti,  we  hereby  specifically  assign 
over  to  you  all  and  each  of  our  remittances  from  Messrs. 
Moffatt  %  Co.,  or  their  agents,  whether  in  bills  of  lading 
for  specie  or  produce,  or  bills  of  exchange,  until  such 
time  as  you  are  fully  reimbursed  for  the  above-men- 
tioned sum  of  500L,  and  all  charges  thereon ;  and  we 
agree  to  indorse  over  to  you  the  bills  of  exchange  or 
bills  of  lading,  as  soon  as  we  shall  receive  the  same;  and 
we  authorize  you  to  retain  all  policies  of  insurance  ef- 
fected, or  to  be  effected,  by  you  on  specie  or  produce 
as  a  security  for  the  said  sum." 

In  June,  1842,  Moffatt  $-  Co.  prepared  a  cargo  of 
1200  bags  of  coffee  and  58  bags  of  cocoa  as  return  re- 
mittances. By  a  letter  dated  the  6th  of  June,  1842v 
Moffatt  4*  Co.  requested  the  Plaintiffs  to  insure  on  the 
ship  William  Campbell,  on  account  of  E.  Stephen*  4" 
Co.,  to  the  extent  of  10,000  dollars,  acquainting  them 
that  she  would  sail  to  Falmouth  for  orders.      In  a 


(a)  It  was  stated  in  the  affidavit  that  these  were  of  the  value  of 
It.  3d.  per  dollar. 


CASES  IN  CHANCERY. 


187 


Stephens. 
Statewnni. 


letter  about  the  same  time  to  William  Moffatt  $*  Co.,         1845. 

Moffatt  £  Co.  stated  that  the  Plaintiffs  were  to  have  the    cotuwobtm 

choice  of  the  port  of  discharge.     On  the  1st  of  July, 

William  Moffatt  Sf  Co.  wrote  to  the  Plaintiffs,  informing 

them  that  advices  from  Moffatt  jr  Co.  intimated  that 

they  had  160,0001b.  of  coffee  ready  to  ship  by  the 

WUHam  Campbell  on   her  arrival;   and  the  Plaintiffs 

effected  two  policies  of  insurance  for  1000JL  each  on  the 

goods  so  intended  to  be  shipped  by  the  WUMam  Camp- 

belL 


John  Moffatt,  who  was  the  only  partner  of  the  firm 
of  Moffatt  tf  Co.  residing  at  Port  au  Prince,  died  on  the 
9th  of  June,  1842;  and  no  other  partner  in  the  firm  of 
Moffatt  if  Co.  being  then  on  the  spot,  the  widow  of  John 
Moffatt  took  upon  herself  the  temporary  management  of 
the  property  of  the  firm,  and,  by  the  advice  of  the  British 
consul,  consigned  the  William  Campbell  and  her  cargo, 
consisting  of  the  said  coffee  and  cocoa,  to  Baring  Bro- 
thers  §-  Co.,  and  forwarded  them  the  bill  of  lading,  with 
an  order  to  insure  and  hold  the  proceeds  of  the  goods  at 
her  order,  following  later  advices.  On  the  26th  of  July, 
1842,  notice  was  given  to  Baring  Brothers  tf  Co.  by  the 
Plaintiffs,  that  the  cargo  ought  to  have  been  consigned 
to  them.  The  William  Campbell  arrived  at  Fal- 
mouth in  August,  1842,  and,  under  orders  from  Baring 
Brothers  tf  Co.,  proceeded  to  Antwerp,  where  the  cargo 
wag  sold. 


Robert  Moffatt,  the  surviving  partner  in  the  house  of 
Moffatt  jf  Co.,  arrived  at  Port  au  Prince  on  the  2nd  of 
August,  1842.  On  the  7th  of  September,  1842,  widow 
Moffatt  directed  Baring  Brothers  j-  Co.  to  hand  over 
the  proceeds  of  the  1200  bags  of  coffee  to  the  Plaintiffs, 
and  of  the  58  bags  of  cocoa  to  William  Moffatt  §•  Co. 
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1845.        Moffatt  jf  Co.  wrote  the  same  day  to  the  Plaintiffs, 
Cotmwobth    directing  them  to  dispose  of  the   proceeds  by  credit- 
••  ing  Stewart,  M'Atday,  £   Co.  with  10,000  dollar*;  E. 

Stephens  $-  Co.  with  10,000  dollars;  and  WUham  Mof- 
fatt Sf  Co.  with  7671  dollars,  making  the  whole  of  the 
invoiced  amount  of  the  shipment. 

The  Defendant  Thomas  Stephens,  carrying  on  busi- 
ness under  the  name  of  Stephens  8f  Co.,  was  in  1841  a 
creditor  of  the  firm  of  Moffatt  jf  Co.,  in  the  sum  of  2000i 
on  a  balance  of  account,  in  respect  of  advances  made 
to  the  latter  firm ;  and  the  firm  of  Moffatt  £  Co.,  being 
pressed  for  payment,  gave  Stephens  jf  Co.,  three  promis- 
sory notes  for  the  amount  of  the  debt,  accompanied  by 
a  letter  dated  the  30th  of  October,  1841,  as  follows:  - 
u  Messrs.  Stephens  $  Co. — In  consideration  of  you  having 
consented  to  postpone  the  payment  of  your  chum  against 
our  house  for  six,  nine,  and  twelve  months,  and  to  take 
our  promissory  notes  at  those  dates  from  this  day  for  the 
same,  we  hereby  undertake  and  agree,  from  time  to  time, 
prior  to  the  same  notes  becoming  due,  to  place  in  your 
hands  coffee  or  other  produce  to  cover  the  same.  The 
notes  are  for  666/.  13*.  4rf.  each.— Moffatt  £  Co." 
Some  communication  afterwards  took  place  between 
Moffatt  Sf  Co.  and  Stephens  fr  Co.  with  respect  to  remit- 
tances to  be  made  to  the  latter  firm  by  the  Maria  Grace 
and  other  ships,  and  part  of  the  debt  was  paid  off  by  re- 
mittances, leaving  1650/.  due  to  Stephens  $-  Co. 

On  the  29th  of  August,  1842,  Stephens  £  Co.  com- 
menced an  action  of  debt  in  the  Lord  Mayor's  Court 
against  Robert  Moffatt,  the  surviving  partner  in  the  firm 
of  Moffatt  Sf  Co.,  and  one  W.  Wilson,  alleged  to  be  also 
a  partner;  and  on  the  same  day  Stephens  Sf  Co.  served 
on  Baring  Brothers  $  Co.  an  attachment,  according  to 
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the  custom  of  London,  of  the  moniee  and  goods  of  Robert        1845. 
McffiUt  and  W.  Wilson,  as  the  surviving  partners  of  the  Cotmworth 
firm  of  Moffatt  §•  Co.,  in  the  hands  of  Baring  Brothers     Stm£bk1% 
Sf  Co.,  in  respect  of  the  debt  which  was  the  subject  of 
the  action.     Baring  Brother  $  §  Co.  pleaded,  on  the  30th 
September,  1842,  "  nil  habent"  to  the  first  attachment 
Two  other  attachments  were  afterwards  served  on  them, 
it  the  suit  of  Stephens  fy  Co.,  and  to  these  the  same  plea 
was  recorded  on  the  6th  of  December,  1843.    A  bill  of 
discovery  was  filed  by  Stephens  $*  Co.  against  Baring 
Brothers  fr  Co.     In  Hilary  Term,  1844,  the  proceed- 
ings in  the  action  were  removed  by  certiorari  into  the 
Court  of  Exchequer,  but  in  April,  1844,  they  were  re- 
tained to  the  Mayor's  Court  by  procedendo. 

Ail  account  was  opened  by  Baring  Brothers  Sf  Co.,  in 
respect  of  the  William  Campbell,  with  the  Widow  Mof- 
fatt. The  net  proceeds  of  the  coffee  and  cocoa,  amount- 
ing to  16832. 17*.  67£,  were  received  by  Baring  Brothers 
jr  Co-  at  different  times  after  the  7th  of  September,  1842. 
The  Plaintiffs,  in  October,  1842,  applied  to  Baring  Bro- 
thers ff  Co.  for  the  amount,  but  they  declined  to  pay  it,  in 
consequence  of  the  attachments.  Some  negotiation  took 
place  on  the  subject,  in  which  Baring  Brothers  jr  Co. 
did  not  so  admit  the  claim  of  the  Plaintiffs  to  the  proceeds 
of  the  cargo  as  to  enable  the  Plaintiffs  to  proceed  at  law 
for  its  recovery  (a). 

In  December,  1842,  Baring  Brothers  §•  Co.  paid  over 
the  16834L  17*.  6dL  to  the  Plaintiffs  upon  their  indem- 
nity. 

The  hill  was  filed  in  January,  1845,  against  Thomas 

(a)  See  the  judgment,  infra,  p.  193,  on  this  point 
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Stephens,  Baring  Brothers  £  Co.,  and  W.  Wilson;  and  it 
prayed  a  declaration,  that  Baring  Brothers  fr  Co.  were 
trustees  for  the  Plaintiffs  of  the  coffee  and  cocoa  in  ques- 
tion or  the  proceeds  thereof,  and  for  an  injunction  sub- 
stantially in  the  terms  of  the  notice  of  motion. 

Affidavits  were  filed  on  both  sides.  The  affidavits 
on  the  part  of  the  Defendant  set  forth  several  letters 
from  Moffatt  £  Co.,  as  raising  the  inference  that  at  one 
time  part  of  the  cargo  of  the  William  Campbell  was  in- 
tended for  the  Defendant.  They  stated,  also,  that  the 
letter  of  the  7th  of  September  1842,  to  Messrs.  Baring 
$*  Co.  did  not  arrive  in  England  until  the  14th  of 
October  following,  which  was  after  the  making  of  the 
attachments  by  the  Defendant. 

One  question  raised  on  the  bill  and  affidavits  was, 
whether,  on  the  trial  of  the  attachments  in  the  Mayor's 
Court,  the  material  issue  would  be  so  framed,  that  the 
Defendant  would  be  required  to  prove  that  the  cargo 
of  the  William  Campbell  came  to  Baring  Brothers  %  Co. 
on  account  of  Moffatt  if  Co.,  and  that  Baring  Brothers 
tf  Co.  held  the  proceeds  as  the  property  of  the  surviving 
partners  in  that  firm;  and  whether  Robert  Moffatt  would 
be  a  competent  witness  for  the  Plaintiffs  or  Baring 
Brothers  fr  Co.  The  Plaintifls  said  they  were  advised 
that  the  trials  in  the  Lord  Mayor's  Court  would  be 
regulated  and  decided  according  to  the  rules  of  law,  and 
not  of  equity,  and  that  Baring  Brothers  §•  Co.  had  no 
defence,  and  the  Defendant  Stephens  would  obtain  judg- 
ment in  his  favour  on  the  trial  of  the  attachments,  and 
recover  the  proceeds  of  the  coffee  and  cocoa;  they  also 
said,  that,  owing  to  certain  technical  and  formal  rules  of 
the  Mayor's  Court,  Robert  Moffatt  could  not  be  examined 
for  Baring  Brothers  fr  Co.  on  the  trial  of  the  attachments, 
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and  by  reason  thereof,  a  fair  and  just  determination  of 
the  respective  rights  and  interests  of  the  parties  to 
the  said  coffee  and  cocoa  and  the  proceeds  thereof  could 
not  be  come  to  by  means  of  the  trial  of  the  said  attach- 
ments in  that  court.  They  denied  that  Wilson  was  a 
partner  in  the  house  of  Moffatt  %  Co. 
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Mr.  Rom&y  and  Mr.  Pryor,  for  the  Plaintiffs. 


Mr.  James  Parker  and  Mr.  F.  J.  HaU9  for  the  Defendant 
T.  Stephens,  contended  that  the  Plaintiffs  had  not  made 
out  any  right  to  the  cargo  in  priority  to  the  Defendant, 
or,  at  the  utmost,  had  not  established  their  title  so  clearly 
as  to  justify  the  Court  in  interfering  upon  motion;  and 
that  the  case  which  the  Plaintiffs  had  attempted  to  es- 
tablish, and  to  which  all  their  evidence  was  directed, 
was  a  legal  and  not  an  equitable  title  to  the  proceeds 
of  the  cargo,  and,  being  purely  a  legal  title,  it  would  be 
properly  tried  in  the  action  in  the  Lord  Mayor's  Court 

The  cases  cited  were  Malcolm  v.  Scott  (a),  Burn  v. 
CarvaUio  (b),  Barker  v.  Goodair  (c),  Williams  v.  Eve- 
rett (d).  Green  v.  Maitland{e\  Bacon's  Abridg.,  tit.  Cus- 
tom of  London,  vol.  2,  p.  594. 


Vice-chancellor  : — 

It  appears  to  me  that  some  parts  of  this  case  are  clear 
of  all  doubt  whatever  upon  the  evidence. 


(a)  3  Hare,  39. 

(b)  4  Myl.  &  Cr.  690. 
(e)  11  Vet.  78. 


(J)  14  East,  582. 
(e)  4  Bear.  524. 
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In  the  first  place,  I  think  the  Plaintiflfe  have,  m  against 
E.  Stephens  fy  Co.,  as  against  Stewart,  APAulay,  fr  Co., 
and  as  against  William  Moffatt  tg  Co.,  a  clear  right,  legal 
or  equitable,  to  the  shipments  by  the  William  Camp- 
bell, provided  those  shipments  were  in  truth  made  over 
to  them  before  the  first  attachment  Upon  this  there 
appears  to  me  to  be  no  question  upon  the  evidence. 
The  question,  therefore,  is,  whether  such  right  as  the 
Plaintiffs  have  is  an  equitable  right.  That  is  the  first 
question  I  have  to  consider.  The  second  question  is, 
whether  the  shipments  by  the  William  Campbell  were, 
in  fact,  effectually  made  over  to  E.  Stephens  $  Co., 
Stewart,  M'Aulay,  Sf  Co.,  and  William  Moffatt  £  Co., 
before  the  attachment. 


Now  it  was  said  for  the  Defendant,  that  the  Plain- 
tiffs had  no  right,  either  legal  or  equitable :  that  pro- 
position I  have  already  negatived.  Secondly,  it  was  said, 
that,  if  there  was  any  right,  it  was  a  legal,  and  not  an 
equitable  right;  and,  thirdly,  that  this  bill,  and  the  alle- 
gations and  charges  in  it,  were  founded  expressly  on  the 
assumption  that  the  right  was  legal,  and  not  equitable, 
and,  therefore,  that  the  Plaintiffs  were  estopped  from 
arguing  the  case  upon  the  footing  of  their  having  an 
equitable  title,  if  such  were  the  case. 


With  reference  to  the  last  of  these  points,  I  have 
read  the  bill.  One  charge  in  the  bill  is,  that  the  cor- 
respondence and  the  acts  upon  which  the  Plaintiffs 
rely  had  the  effect  of  an  assignment  of  the  cargo  in 
equity.  Those  words  are  expressly  used.  There  are 
other  charges  which  are  equivocal.  They  might  refer 
to  a  legal,  or  they  might  mean  an  equitable,  right;  but, 
if  the  charges  in  this  bill  do  not  exclude  the  intendment, 
I  do  not  know  why  I  should  not  intend  that  the  Plain- 
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tiffs'  right  was  equitable.    When  the  facts  are  placed        1&45. 
before  me  by  the  affidavits,  I  am  not  aware  of  any  rule  c0TEgW0BTH 
to  prevent  my  interpreting  the  words  in  such  a  way  as  •• 

the  facts  of  the  case  may  require.     But  where,  as  in         

this  case,  some  charges  are  equivocal,  and  some  charges  *  ffm€n  ' 
expressly  state  the  right  claimed  to  be  an  equitable 
right,  I  have  no  doubt  I  am  at  liberty,  and  indeed 
bound,  to  interpret  the  general  charge  with  reference 
to  the  particular  circumstances  upon  which  the  right  is 
founded.  It  is,  I  think,  sufficiently  charged  that  the 
effect  of  the  correspondence  and  transaction  was  to  create 
an  assignment  in  eq^ty  of  the  cargo. 

On  the  second  point,  whether  this  is  in  fact  a  legal  or 
equitable  right,  my  opinion  is,  that  the  right  claimed  by 
the  Plaintiffs  in  this  suit  is  an  equitable  right  There 
was  no  moment  of  time  which  I  can  discover  in  which 
trover  could  have  been  sustained  by  the  Plaintiffs  against 
Baring  Brothers  fy  Co.  It  appears  to  me,  upon  the 
authorities,  that  some  communication  between  Baring 
Brothers  tf  Co.  and  the  Plaintiffs  was  necessary  to  give 
the  Plaintiffs  a  right  of  action  against  them;  and,  there- 
fore, in  the  absence  of  any  such  communication  as  I 
have  supposed  between  them  and  Baring  Brothers  $* 
Co.,  the  only  proceeding  by  which  the  Plaintiffs  could 
have  enforced  their  right  was  a  bill  in  equity. 

The  next  question  is,  whether  any  communications 
have,  in  fact,  taken  place  between  the  Plaintiffs  and 
the  Barings.  The  only  communications  I  can  find 
from  the  Barings  to  the  Plaintiffs,  construing  it  most 
favourably  for  the  Defendant,  is  an  admission  of  the 
Plaintiffs'  title,  provided  the  attachment  should  be  un- 
successful ;  and  if  the  attachment  had  proved  to  be  un- 
successful, I  will  not  say  they  might  not  possibly  have 
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had  a  right  to  bring  an  action  against  Baring  Brothers 
%  Co.  upon  that  admission.  Until  the  trial  of  the  action, 
I  think  they  have  no  remedy,  except  in  equity.  They 
must)  therefore,  either  wait  the  result  of  the  attach- 
ment, or,  if  they  are  to  proceed  before  the  property  is 
disposed  of  by  attachment,  they  must  proceed  upon  a 
bill  in  equity,  as  if  no  communication  had  taken  place. 

Upon  the  question  to  be  ultimately  decided  in  the 
cause, — the  question  whether  the  shipments  had  been 
effectually  made  over  or  appropriated  to  the  Plaintiffs 
before  the  first  attachment  was  lodged,  I  do  not  mean 
to  give  any  opinion  further  than  to  say,  it  is  a  question 
of  too  much  importance  to  be  disposed  of,  and  there  is 
too  much  colour  of  right  on  the  side  of  the  Plaintiffs  for 
me  to  dispose  of  it  against  them,  on  an  interlocutory 
application. 


The  only  question  which  remains  is,  whether  the  pro- 
ceedings in  the  Lord  Mayor's  Court  are  an  impediment 
to  my  adopting  the  course  which  I  propose.  Now 
the  proceedings  in  the  Lord  Mayor's  Court  are  con- 
fessedly, and  by  every  rule  of  this  Court,  no  necessary 
ouster  of  the  jurisdiction  of  this  Court;  and  there  ap- 
pears to  me  to  be  every  reason  why,  in  this  case,  I 
should  exercise  the  jurisdiction.  The  only  way  in 
which  the  question  could  be  fairly  tried  in  the  Lord 
Mayor's  Court  is  by  three  bills,  on  three  different  pro- 
ceedings taken  by  those  parties  who  insist  upon  their 
supposed  rights;  whereas,  if  the  case  comes  here,  the 
question  may  be  tried,  as  against  all  the  parties,  in  one 
proceeding;  and,  therefore,  the  jurisdiction  of  this 
Court  remaining,  it  appears  to  me  a  case  in  which  I 
ought  not  to  allow  the  legal  question  to  be  disposed  of 
in  the  Lord  Mayor's  Court,  under  the  great  disadvan- 
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tage  in  which  the  parties  would  proceed  there.    I  have        J845. 
no  right,  however,  to  stop  the  proceedings  of  the  Defend-   c       * 
ant,  by  which  he  may  recover  the  money,  without  secur-  ». 

ing  the  fund  to  the  parties  who  may  be  held  entitled  to         

it  I  do  not  know  why  two  years  have  been  allow-  J**9*u*t» 
ed  to  elapse,  and  all  the  expenses  incurred  in  the  Lord 
Mayor's  Court,  before  the  Plaintiffs  applied  to  this  Court 
The  Plaintiffs  admit  that  the  proceedings  in  the  Mayor's 
Court  on  behalf  of  the  Defendant  there  are  under  their 
control;  and  the  order  that  I  shall  make  is,  that,  upon 
payment  into  Court  of  the  proceeds  of  the  cargo,  the  in- 
junction be  granted,  the  Plaintiffs  submitting  to  such 
order  as  the  Court  shall  make  with  respect  to  the  costs 
of  the  proceedings  in  the  Lord  Mayor's  Court 
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22nd  and  24th  FISHER  v.  FISHER. 

February.      ryi 
The  Defendant     1  HE  bill  was  filed  in  September,  1843,  by  one  solicitor 

■nit  is  not  entu  against  another,  for  an  account  of  costs,  charges,  fees, 
the^bject  of  **  exPenflefl>  an^  sums  of  money  in  certain  causes  mention- 
the  »ait  in  con-  ed  'm  the  bill  received  by  the  Defendant,  or  by  hie 

traTention  of 

orders  made  in    order,  or  on  account  of  the  Plaintiff,  under  a  certain 

the  abatement™  power  of  attorney,  and  of  the  application  thereof,  and 

the  proper  0f  ^he  liabilities  incurred  by  the  Defendant  in  respect 
coarse  for  the  *  m  r 

Defendant  in  thereof;  and  that  the  Defendant  might  be  ordered  to 
to  apply  to  the  pay  what  should  be  found  due  to  the  Plaintiff  on  such 
bmbc a^issed  a0001111**  **&  deliver  up  the  papers  to  him,  and  might 
in  default  of       ^  restrained  by  injunction  from  collecting  or  receiving 

revivor  by  the 

proper  parties  any  further  costs  or  sums  of  money,  under  such  letter 
within  a  certain      /»    , ,  ,  « 

time;  or  that      of  attorney;  and  for  a  receiver. 

he  may  be  at 

notwithstand-         The  bill  was  founded  on  the  allegation  that  the  De- 

a^rs^orhimself  fen^ant  ^^  acted  as  the  solicitor  of  certain  persons  in 

to  revive  the       several  causes  relating  to  an  original  cause  of  Richards 

■nit  and  pro-  -©  © 

ceed  in  it.  v.  Earl  of  Macclesfield,  but  that  he  had  so  acted  as  the 

Interim  order  agent  0f  the  Plaintiff,  by  whom  a  power  of  attorney  had 

an  abated  suit,    been  given  to  him  for  that  purpose ;  and  the  bill  alleged 

an  injunction      a  pretence  by  the  Defendant  that  the  business  referred 

time,  to^tcct   to  had  not  been  d°De  "  the  9BBat  °f  the  Plaintiff>  but 

property  in        0n  the  proper  account  of  the  Defendant,  as  the  solicitor 

question  in  that  .  . 

suit,  but  admi-    of  the  parties  mentioned. 

nistered  in  a  •         * 

•nit  before  .  TO  . 

another  branch  No  answer  was  put  in.  In  January,  1844,  the  Plain- 
giving  thepe-  tiff  moved  for  an  injunction;  and  an  order  was  made  on 
ttdrtunritanofP"  the  motIon  by  consent,  that  all  matters  then  in  dispute 
applying  in  between  the  parties  should  be  referred  to  the  arbitra- 
branchofthe  tion  of  an  arbitrator  to  be  named  by  the  counsel  for 
decking  to"  ^e  partis  and  that  all  proceedings  in  the  suit,  and  in 
rerive.or other-  any  actions  between  the  parties,  should  be  stayed;  the 

wise  make  him-        ■'  *  " 

self  a  part  j  to,    taxation  of  the  costs  in  dispute  not  already  taxed,  to  be 

c  *  1 §m  '  carried  on  by  the  Plaintiff's  solicitor;  and  all  the  monies 

statement,     payable  in  respect  of  such  costs  to  be  made  payable  to 


CASES  IN  CHANCERY. 

the  arbitrator  or  such  person  as  he  should  appoint:  other 
directions  followed  with  respect  to  the  application  under 
the  direction  of  the  arbitrator  of  the  monies  to  be  re- 
ceived, and  with  respect  to  the  conduct  of  the  proceed- 
ings before  the  arbitrator.  The  minutes  of  the  order 
were  left  at  the  Registrar's  Office,  that  the  order  might 
be  drawn  up.  No  order  was  however  issued,  and  it 
was  stated  that  the  minutes  were  lost 
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By  an  order  made  in  July,  1844,  in  the  cause  of 
Richards  v.  Earl  of  Macclesfield,  (before  the  Vice- 
Chancellor  of  England),  among  other  things,  the  costs 
of  all  parties  thereto  were  directed  to  be  taxed  as  be- 
tween solicitor  and  client;  and  certain  stock  standing 
to  the  credit  of  that  cause  was  directed  to  be  sold,  and 
out  of  the  money  to  arise  therefrom  such  costs  were 
ordered  to  be  paid,  including  the  costs  of  the  parties 
who  were  alleged  by  the  bill  to  be  clients  of  the  Plain- 
tiff, which  were  ordered  to  be  paid  to  the  Defendant  as 
their  solicitor. 


In  September,  1844,  the  Plaintiff,  being  insolvent, 
petitioned  the  Court  of  Bankruptcy,  under  the  act  of  the 
seventh  and  eighth  year  of  Victoria;  and  in  February 
following,  at  a  meeting  of  the  creditors,  the  petitioner  was 
appointed  assignee  of  the  estate  and  effects  of  the  insol* 
Tent  The  assignee  immediately  presented  his  petition, 
stating  that  the  costs  in  the  suit  of  Richards  \.  The  Earl  of 
Macclesfield  had  been  taxed,  and  the  certificate  was  about 
to  be  issued;  and  that  the  Defendant  intended  to  pro- 
Core  immediate  payment  of  the  costs  to  himself,  which 
the  petitioner  believed  would  amount  to  600/.  and  op* 
wards.  The  petitioner  stated  that  he  had  not  yet  had 
time,  rince  his  appointment  as  assignee,  to  summon  a 
meeting  of  the  creditors  for  the  purpose  of  obtaining 
their  eonsent  to  the  prosecution  of  the  suit  The  peti- 
tion prayed  that  the   Accountant-General  might  be 
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directed  not  to  pay  the  coats  of  the  several  persons 
therein  mentioned,  under  the  order  of  July,  1844,  with- 
out notice  to,  and  the  consent  of  the  petitioner,  or  until 
further  order;  or  otherwise  that  the  Defendant  might  he 
restrained  by  injunction  from  applying  for  and  receiving 
such  costs,  by  virtue  of  such  order,  until  further  order. 


The  petition  was  supported  by  affidavits.  The  De- 
fendant by  affidavit  alleged  that  the  Plaintiff  had  wholly 
given  up  his  business  of  an  attorney,  and  had  gone 
abroad ;  and  that,  except  as  to  certain  matters,  he  had 
not  acted  as  agent  for  the  Plaintiff!  The  Defendant 
also  alleged  that  the  Plaintiff  was  hugely  indebted  to 
him,  and  that  the  amount  of  the  costs  to  be  received 
would,  after  payment  of  what  was  due  to  other  persons, 
be  insufficient  to  satisfy  his  claim. 


Arg%mtnt.         Mr.  Russell  and  Mr.  Mylne,  for  the  petitioner. 

Mr.  Anderdon  and  Mr.  Bagshawe,  for  the  Defendant, 
insisted,  that  the  application  was  in  the  nature  of  a 
motion  for  an  injunction,  or  a  petition  for  a  stop  order 
without  filing  a  bill.  The  suit  was  dormant.  The 
parties  were  remitted  to  their  original  rights.  The 
assignee  might,  if  he  had  thought  proper,  have  become 
a  party  to  the  suit,  but  he  could  not  obtain  the  benefit 
of  the  suit  in  this  irregular  manner. 

The  Vice-chancellor  expressed  a  doubt  whether 
it  was  competent  to  this  branch  of  the  Court  to  make  an 
order,  which  might  militate  with  an  order  in  another 
suit  before  a  different  branch  of  the  Court 


Mr.  Russell,  for  the  petitioner,  said,  that  the  case  was 
in  substance  the  same  as  if  an  injunction  had  been 
granted.    The  order  taken  by  consent,  if  drawn  up, 
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would  have  amounted  to  an  injunction.  If  the  order 
were  in  a  shape  in  which  it  could  be  served  on  the 
Accountant-General,  the  payment  of  the  costs  would 
be  stayed  If  after  an  order  had  been  made  in  one 
court  for  the  payment  of  a  fund  to  a  party,  that  party 
assigned  the  fund,  before  payment,  to  another,  and  a 
suit  was  instituted  in  a  different  branch  of  the  court  to 
give  effect  to  the  assignment,  an  order  in  that  suit  might 
be  made,  affecting  the  fund  directed  to  be  paid  by  the 
first  suit,  without  any  derogation  of  that  order.  The 
Court  is  dealing  with  another  subject 


1846. 


JurpuMtnt. 


Vice-Chancellor  : — 

Under  the  circumstances  of  this  case,  and  for  the 
purposes  of  the  motion,  I  must  consider  the  petitioner 
as  entitled  to  the  benefit  of  the  decretal  order  which  was 
made  by  consent,  as  if  the  order  had  been  drawn  up, 
passed,  and  entered.  It  is  admitted  that  the  costs  of 
the  parties  referred  to  in  the  cause  of  Richards  v.  The 
Earl  of  Macclesfield,  which  are  the  subject  of  dispute  on 
this  petition,  are  within  and  bound  by  the  consent  order. 
In  this  state  of  things,  the  suit  became  defective  by  the 
insolvency  of  the  Plaintiff.  The  Court  does  not  permit 
surviving  or  continuing  parties  to  take  advantage  of  a 
defect  in  a  suit  arising  from  an  abatement,  by  disregard- 
ing existing  orders  and  the  rights  of  other  persons  who 
have  not  been  made  parties  by  revivor  or  supplement, 
but  who  still  have  an  interest  in  the  order.  I  may  refer 
to  the  observations  I  made  in  the  case  of  Lee  v.  Lee  (a) 
upon  that  subject.   The  proper  course  for  the  party 


24M  Feb. 
Judgment. 


vounr. 


(a)  1  Hare,  617. 

P 
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in  that  case  is  himself  to  file  a  bill,  or,  if  he  thinks  pro- 
per, to  make  the  usual  application  that  the  Plaintiff  may 
reinstate  the  proceedings  by  revivor  or  supplement,  or 
that  the  bill  may  be  dismissed,  or  that  he  may  be  at 
liberty  to  act  notwithstanding  orders  made  before  the 
suit  abated  or  became  defective.  In  this  case,  the  De- 
fendant, instead  of  pursuing  any  of  those  courses,  has 
by  his  counsel  in  effect  avowed  an  intention  to  disre- 
gard the  consent  order,  and  pay  himself  the  amount  of 
costs  to  be  received  in  Richards  v.  The  Earl  of  Mac- 
clesfield. He  insists  he  has  a  right  to  do  so.  If  the 
costs  in  question  were  costs  in  the  cause  of  Fisher  v. 
Fisher,  I  should  have  no  difficulty,  for  in  that  case 
the  application  would  be  in  the  nature  of  an  appli- 
cation for  a  stop  order,  the  fund  out  of  which  the 
costs  were  to  be  paid  being  in  the  hands  of  the 
Accountant-General;  so,  if  the  application  were  made 
in  both  the  causes,  Fisher  v.  Fisher  and  Richards 
v.  The  Earl  of  Macclesfield.  The  only  difficulty  in  this 
case  arises  from  the  circumstance,  that  the  application 
is  not  made  in  the  cause  of  Richards  v.  The  Earl  of 
Macclesfield  That,  however,  is  not  the  fault  of  the  peti- 
tioner. The  reason  is,  that  the  two  causes  are  not  attach- 
ed to  the  same  branch  of  the  court.  I  have  no  doubt  that 
the  judge  before  whom  the  cause  of  Richards  v.  The 
Earl  of  Macclesfield  is,  will  give  credit  to  the  order  I 
make  in  this  case  touching  the  rights  of  the  parties  to 
money  in  court  in  that  cause,  so  as  to  make  it  the  found- 
ation of  a  stop  order,  until  the  right  shall  be  determined 
in  this  cause,  or  the  bill  be  dismissed,  or  at  least  until 
the  suit  shall  be  reinstated  by  supplemental  bill,  or  other- 
wise as  the  case  may  require ;  after  which  I  shall  be 
myself  in  a  condition  to  deal  with  the  subject  in  this 
suit.  If  I  can  get  at  the  justice  of  the  case  in  that  way, 
I  need  go  no  further  upon  this  application.  In  limiting  my 
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order  to  this  extent,  I  must  not  be  understood  as  assenting 
to  the  argument,  that,  if  a  person  in  the  position  of  the 
Defendant  will  do  so  irregular  a  thing  as  simply  to  dis- 
regard an  existing  order  of  the  Court  whilst  the  suit  is 
in  an  abated  or  defective  state,  the  Court  may  not  stop 
him,  if  necessary,  by  making  an  interim  order  for  the 
temporary  protection  of  the  property. 
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The  Court  being  of  opinion  that  the  costs  is  Richards  v.  Earl  of 
Macclesfield,  directed  to  be  paid  by  the  order  of  the  24th  July,  1844, 
are  within  and  bound  by  the  consent  order  in  the  cause  of  Fisher  v. 
Fisher,  and  the  petitioner  consenting  to  abide  by  such  order  as  the 
Court  may  make  for  dismissing  his  bill,  in  case  he  shall  not  by  sup- 
plements! billy  or  otherwise,  make  himself  a  party  to  the  suit  of 
Fkker  v.  Fisher  within  such  time  as  this  Court  may  think  proper, 
let  the  motion  stand  over  for  a  week,  with  liberty  for  the  petitioner 
to  make  such  application  as  he  may  be  advised  in  the  cause  of  Rick- 
oris  v.  Earl  of  Macclesfield,  touching  the  payment  of  the  costs  di- 
rected by  the  order  of  the  24th  July,  1844 ;  and  the  Defendant,  in  the 
meantime,  it  not  to  receive  such  costs. 


Minute, 


1844. 


ftffc,  llth  March. 

Cth,  7th,  9th,  lOffc, 

llth,  \2th,  13th 


LEE  v.  PAIN. 

1845. 

M13TA,  20th,  21* 
RS.  ANN  WARING,  by  her  will,  dated  in  Febru-  Do*r?n7of  the 
ary,  1829,  and  by  several  codicils  contained  in  separate  ^^tion  of 
writings,  dated  respectively  in  March,  1836,  August,  testamentary 

*  *  «■>  papers  contain- 

1836,  and  January,  1841,  bequeathed  a  great  num-  mg  repeated 

legacies  to  the 
same  objects, 
where  the  Questions  are,  whether  the  instruments  are  intended  to  be,  either  wholly  or  in 
put,  additional  or  substituted  one  for  another,  and  whether  particular  legacies  contained  in 
such  instruments  are  substitutional  or  cumulative. 

p2 
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1844.  ber  of  legacies,  many  of  which  were  repeated  legacies, 
either  of  the  Bame  or  different  sums,  to  the  same  lega- 
tees; and  others  were  legacies  to  persons  and  objects 
which  the  claimants  had  more  or  less  difficulty  in  identi- 
fying. The  testatrix  died  in  August,  1842.  The  bill 
was  filed  by  the  surviving  executor  and  trustee,  against 
the  suggested  next  of  kin  of  the  testatrix,  and  at  the 
hearing  the  sum  of  58,59821  19*.  6<L  3££  per  cent,  stock 
was,  by  consent,  transferred  to  the  credit  of  the  cause, 
and  the  Master  was  directed  to  inquire  who  were  the 
next  of  kin  of  the  testatrix ;  and,  if  he  should  find  that 
the  Defendants  were  the  only  next  of  kin,  he  was 
directed  to  take  the  usual  accounts  of  the  personal  estate 
and  of  the  debts  and  legacies. 


In  December,  1843,  the  Master,  at  the  request  of  the 
Plaintiff,  made  his  separate  report,  finding  that  there 
was  due  to  George  Browne  three  legacies  of  100£  each 
under  the  first,  third,  and  fourth  codicils,  but  that  nothing 
was  due  to  him  under  the  will;  that  there  was  due  to 
the  two  children  of  George  Sherer  {Charles  Sherer  and 
Mary  Limbrey)  500/.  each  under  the  second  codicil,  and 
nothing  under  the  first  codicil ;  and  that  there  was  due 
to  the  treasurer  of  the  Orphan  Working  School  200£ 
under  the  second  codicil,  but  that  nothing  was  due  to 
him  in  respect  of  the  legacies  bequeathed  by  the  will 
and  the  second  condicil  to  the  treasurer  of  the  Orphan 
School,  City  Boad. 

The  reasoning  on  the  frame  and  expressions  in  the 
will  and  codicils  cannot  be  understood  without  a  state- 
ment of  all  the  material  parts  of  the  several  instruments ; 
and  it  has  been  thought  convenient  to  exhibit  them  in 
parallel  columns,  in  order  that  the  repetition  either  of 
object  or  of  bounty  might  be  immediately  seen.    For 
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this  purpose  the  following  tabular  view  of  the  will  and 
codicils  has  been  prepared,  by  altering  only  the  order  of 
the  several  dispositions,  at  the  same  time  preserving  to 
the  reader,  by  the  addition  of  numbers  in  brackets,  the 
means  of  referring  to  the  order  in  which  the  legacy  ap- 
peared in  the  instrument  itself.  The  Roman  numerals 
on  the  left  hand  margin  of  the  page  refer  to  the  num- 
ber of  the  exceptions  by  which  the  particular  disposition 
was  questioned;  and  the  Arabic  numerals  at  the  end  of 
each  legacy  shew  the  place  in  which  that  particular  le- 
gacy stood  in  the  instrument 


1844. 


WW. 

fwef  CbdtctL 

8econd  CbtHciL 

Third  CodteU. 

Thb  a  the  last  will  and 

This  U  a  codicil  to  the 

This  Is  a  codicil  to  the 

This  Is  a  further  codicil 

testament  of  me  >tm  War. 

wiB  and  testament  of  me 

last  will  and  testament  of 

to  the  last  win  and  testa- 

- 

tng,at8iockwmUC<muhoa, 

Ann  Waring,  of  esc.,  and 

Ann  Wartng,ot8cct  which 

ment  of  me  the  within- 

1 

in  the  county  of  Smtren, 

which  will  bears  date  the 

will  bears  dateon  or  about 

named  Ann  Wmring. 

1 

widow.  Where**  [the  will 

14th  day  of  February, 

th-  14th  of  May,  1889. 

' 

then  recited  the  will  of 

1889.  I  hereby  revoke  the 

her  late  husband  Frtmcts 

bequest  of  3000/.,  given 

Wiring,  whereby  be  de- 

by my  said  will  to  Afar- 

vised  and  bequeathed  the 

gant  Bhm  men,  (now  the 

residue  end  remainder,  of 

wlreof         Ossf)iandI 

his  estate  and  effects  unto 

hereby  bequeath  the  same 

1 

men  of  hie  nephews  and 

30001.  to  my  executors, 

nieces,    grand    nephews 

in  trust  to  by  out  same 

! 

and  nieces,  in  eucnshares, 

fee,,  and  to  pay  the  divi- 

1 

and  subject  to  such  trusts. 

dends  and  taterest  thereof 

as  hb)  win,  the  testatrix. 

unto  the  said  Morgan* 

should  by  deed  or  will  ap- 

Crest, for  her  lire;  and 

point.  And  the  testatrix 

from  and  after  her  de- 

then appointed  and  be- 

cerns, then  1    give  the 

queathed  the  same  to  rait 

said  3000/.,  or  the  stock 

ous  objects  of  the  power. 

or  securities  for  the  same* 

and.  amongst  others,  she 

unto  all  the  children  of 

gave  the  sum  of  3000L, 

her  late  and  present  hus- 

part of  the  said  residue 

band  which  shall  be  living 

and  remainder,  to  Mrs, 

at  her  decease,  share  and 

i 

Mnrgurtt  Snorman,  (for* 

share  alike,  if  more  than 

merry  ReMnam);  one  of 

one,  and  if  but  one,  then 

WOOL,  other  part  thereof, 

the  whole  to  that  one,  at 

to    Fraderieir    JteMnstm  ,• 

his,  her,  or  their  age  or 

lOOQL,  other  part  thereof, 

ages  of  twenty-one  years; 

to  Mn  Rotdnmm,  (great 

[benefit  of  survivorship. 

nephews  and  niece  of  her 

interest  to  be  applied  In 

said  husband)!  and  seve- 

maintenance].  (1).  I  also 

i 

ral  other  sums  of  100W. 

give  to   Mrs.  Crest  the 

to   other  persons,  with 

sum  of  M0f.,  part  of  the 

benefit  of  survivorship 

estate  of  my  latehusband. 

amongst  them,  m  case  of 

<*). 

the  death  of  any  of  them 

1  give  to  the  three  Mies 

before  bar  the  testatrix.] 

Wmtimg*  of  Bam*,  or  to 
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XVI. 


And  as  to  ray  own  es- 
tate and  effects,  I  give, 
devise,  and  bequeath  the 
tame  as  follows;  (that  is 
to  say),  first,  I  direct  all 
my  just  debts,  funeral 
expenses,  and  the  charges 
of  proving  this  my  will, 
to  be  fully  paid  and  satis* 
fled  from  and  out  of  my 
personal  estate,  and  that 
rings  be  given  to  each  of 
my  executors,  and  to  the 
six  pall-bearers  who  shall 
attend  my  funeral.  And 
I  direct,  that  my  funeral 
expenses,  and  the  charges 
for  the  rings  above  men- 
tioned, donot  exceed  4«0/. 
(1). 

I  give  unto  Richard 
Cooper,  Esq.,  of  fee.,  and  to 
biswUe,25/.each  tor  rings. 

I  give  and  devise  all  my 
freehold  messuages,  or  te- 
nements, and  heredita- 
ments, with  the  appurte- 
nances, situate  in  the 
parish  of  Saint  Luke,  Old 
Street,  unto  my  god-son 
Mr.  John  Sherer,  of  Ac, 
his  heirs  and  assigns,  for 
ever.  (3). 


Firet  Codicil. 


such  of  them  as  survive 
me,  IfiOOi.,  part  of  the 
estate  of  my  late  husband, 
equally  to  be  divided  be- 
tween them.  (3). 

I  give  to  Frederick  Ro- 
binson and  John  Robin- 
son lOOOf.  each,  other 
pert  of  the  estate  of  my 
late  husband,  in  addition 
to  the  legacies  bequeathed 
to  them  by  my  will.  (4). 

And  I  direct  rings  to  bo 
p,iven  to  my  executors, 
and  to  those  gentlemen 
who  shall  bear  my  pall. 


Second  CodiciL 


Third  Codicil. 


IX.       I  rfw  and   bequeath 

unto    Miss    HetmeB,   of 

X.  Ac,  to  Miss  Halt,  of  Ac. 

XI.  Mrs.  Fox,  of  Ac,  and 
Miss  Ream,  of  fee,  900/. 
each.  (83). 


I  give  and  bequeath 
unto  Miss  Ann  Sherer, 
sister  of  the  said  Mrs. 
on,  1000L  (11). 


XVIII.      To   her  sister    Emily 
Sherer,  fiOOf.  (12). 


XIX.  To  their  brothcr,my  god- 
son, the  before-mentioned 
John  Sherer,  1000/.  (13). 


I  give  to  Mr.  and  Mrs. 
Kemp,  of  Ac,  and  to  their 
threedaughters,  AttaaoecA 
Kemp,  Franco*  Kemp,  and 
Sarah  Kemp,  lOOi.  each. 
(18). 

I  give  to  Mrs.  Aw  ft**, 
of  Ac,  100/.,  and  to  her 
four  daughters  100/.  each. 
(11). 

I  give  to  Miss  UenneU, 
ofAc.(MlssHa£,of&c, 
and  Miss  Heorne,  of  fee, 
2001.  each.  (10). 


I  hereby  revoke  the 
legacy  of  1000/.  given  by 
my  said  win  to  Miss  Ann 
Sherer,  and  in  lieu  thereof 
give  her  A00M7). 

1  revoke  the  legacy  of 
500/.  given  by  my  said 
will  to  Miss  Emily  Sherer, 
and  in  lieu  thereof  give 
her  300/.  (24). 

I  hereby  give  unto  the 
two  children  of  the  late 
Mr.   George  Sherer  MM. 


I  give  and  bequeath  to 
Mrs.  Kemp,  of  Ac,  200/ 
(1). 

And  to  her  three  daugh- 
ters 200/.  each.  (2). 

To  Mrs.  Firim,  of  Ac  , 
200/.  (3). 

And  to  her  four  daugh- 
ters and  two  tons  2001. 
each.  (4). 

To  Mies  Sarah  HaU,  of 
Ac  (6). 

And  VLim  Harriett  Han- 
nil,  of  Ac.,  200t  each.  (6). 
ToMlssAiaseetft  Hear*, 
of  fre^flOOi.  (7). 

All  the  above  legacies 
are  in  addition  to  what  1 
have  before  bequeathed 
to  them. 

To  Miss  Ann  Sherer, 
BOOL,  in  addition  to  what 
I  have  before  bequeathed 
her.  (13). 


To  the  two  children  of 
the  late  Mi.  Qeorge  Sherer, 
KW.  each.  (la). 
To  Mr,  John  Sherer, 

(14). 
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VII.  To  their  brother  Mr. 
George  Sherer,  the  10004. 
(14). 


To  their  brother  Mr. 
Harry  Shaver,  AMU.  (15). 


To  lin.  John  Peane, 
of**,,  300/.  (16). 


And  to  her  sister,  Mn. 

».70W.(17). 


To  Mr.  John 
of  Tetparaiao,  brother  of 
the  said  Mrs.  flnw,  500/. 
(18). 

I  will  end  direct,  that 
200K.  be  laid  out,  in  the 
names  of  my  executors, 
in  etc,  and  that  the  divi- 
dends and  interest  thereof 
he  paid  onto  Mrs.  Mary 
Ann  Van  Bommm,  of  Ac., 
for    her 


of  her  husband,  and  her 
receipt  alone  to  be  a  suffi- 
cient discharge,  notwith- 
standing  her  coverture; 
sad  after  her  decease  the 
■aid  dividends  and  interest 
to  be  paid  unto  her  hus- 
band far  hia  life;  aud  after 
his  decease,  then  I  give 
and  bequeath  the  said 
turn  of  2000/  [unto  the 
children  of  the  said  Mary 
Ann  Van  SOmmer  living 
■ther  decease].  (4). 


I  grveaad  bequeath  unto 


tlretOmwU. 


1  give  to  Mr.  Harry 
1000/.,  to  beequally 
divided  between  all  his 
children.  (2o> 


1  give  to  Mrs.  Stewart 
Pearrns  3001.,  tn  addition 
to  700/.  given  her  by  my 
said  u ill.  (9). 


I  hereby  revoke  the  le- 
gacy of  80001.  given  by  my 
said  will  to  Mrs.  Fan  Som- 
mer,  and  give  her  1000/. 
in  lieu  thereof;  and  her 
receipt  alone,  and  without 
her  husband,  to  be  a  suffi- 
cient discharge  to  the 
same.  I  give  to  Km 
Van  Sommer,  daughter  of 
thesald  Mrs.  Van  Sommer, 
5001.(8). 

To    Mrs.    Greenwood, 
10W.  (98). 


To  Mrs.  Garwood,  re- 
siding near  Boston  Square, 
1000J.it  bar  death,  to  ho 
divided  according  to  her 
wilL  (99). 

To  Mr.  Horry  Purer** 
children,  1000/.,  In  addi- 
tion to  what  I  have  before 
bequeathed  them.  (18). 

To  Mn.  ElUabeth  Ro- 
man, ***.  (9). 

And  to  her  sister  Sarah, 
1001.  (10). 


Third  Codicil. 


of  the  sisters  of  the  said 
Mrs.  Van  Sommer, 
1000L  (5). 
1L  I  give  and  bequeath 
unto  AUda  BUgard  and 
Lstrfss  HlOyard,  daugh- 
ter! of  Mrs.  HiOgard,  who 
is  a  sister  of  the  said  Mrs. 
Van  Sommer,  MOT.,  to  be 
equally  divided  between 
them;  and  mease  of  the 
death  of  either  ot  them 
before  me,  then  I  give  the 
whole  of  the  saidfiOOf.  to 
survivor  of  them.  (6). 


To  Mr.  Thomas  PhUUpe, 
of  Ac.,  SOW.  (11). 

To  Mrs.  Many  Waring, 
widow  of  Mr.  John  War- 
ing, 3000/.  (19) 

ToMrs.itan 
901'/.  (91). 

To  Mr.  PhWj*,  of  Ac,. 
300/.  (12). 


To  Mrs.  Greenwood, 
9001.,  in  addition  to  what 
I  have  before  bequeathed 
her.  (17). 

To  Miss  Skeggt,  and 
her  sisters,  Mrs.  Davidmm 
and  Miss  Mary  Skeggt, 
100/.  each.  (28).  To  Mr. 
William  Heam  and  Mr. 
Sbeneser  Hearn,  formerly 
of  &c,  300/.  each.  (30). 
To  Mr.  John  BUie,  ot 
Ac,  100/.  (31).  To  Mrs. 
Whitohunt,  ot  fee.,  500/. 
(32). 

Mrs.  Catherine  Bicke, 
£1000  inaddiiion  to  what 
1  have  before  bequeathed 
her.  {18). 


To  Mrs.  AHda  HUtgard, 
and  her  two  daughters, 
100/.  each.  (93). 
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IV.  I  giveand  bequeath  onto 
William  Eieke  and  Antho- 
ng  Eieke,  brother*  of  the 
■eld  Mr*.  Van  Sommer, 
50W.  each;  end  to  Chart* 
Bidet  end  Deter  Eieke, 
their  brothers,  SOCK.  each. 
(7). 

V.  Unto  all  the  children  of 
the  late  Jchn  Ekke  which 
•hall  be  living  at  my  de 
caaie  BOOL,  to  be  equally 

HI.  divided  between  them  if 
more  than  one,  and  if  but 
one,  then  the  whole  to 
that  one.  (8). 

VI.  Igive  andbequeath  unto 
all  the  children  of  the  late 
Jamee  Eieke  which  shell 
be  living  at  my  decease 
AWL,  to  be  equally  divid- 
ed between  them  if  more 
than  one,  and  if  but  one, 
then  the  whole  to  that 
one.  (9). 

I  give  and  bequeath 
unto  my  executors  here- 
inafter named  100*.  each. 
(38). 

XVII.  I  give  and  bequeath 
unto  Miss  NewUng,  of 
Ac.,  Mr.  George  Gatpar 
Wright,  the  Reverend 
Mr.  Fronde,  Minister  of 
the  Welsh  Chapel,  U 
beth,  Mr.  Lancathire,  of 
ace,  and  Mrs.  Margaret 
Pk*er,  of  etc,  60/.  each. 
(39). 


Firet  Codicil. 


XXIX.  1  gto  lad  bequeath 
unto  ten  poor  families  the 
sum  of  101.  each,  five  of 
such  families  to  be  chosen 
by  Miss  Hearn,  of  fee., 
and  the  other  five  by 
Miss  Cooper,  of  Ac.  (40). 
XL1I-  Iwillanddlrect,thattbe 
sum  of  16001.  be  laid  out 
and  invested  in  thenames 
of  my  executors,  m  go 


I  give  to  all  the  children 
of  Chartee  Eieke,  100/. 
each.  (10). 

To 

annuity  of  901.  per  an 
nam,  payable  half-yearly. 
(17). 

And  to  Defter  Eieke,  a 
like  annuity  of  801.  per 
annum,  payable  half-year- 
ly. (18). 

To  Mr.  WiMam  Eieke, 
BOOL,  and  to  hfe  wife  Mrs. 
WimamEkke,  0001.(19). 

To  the  three  children 
of  the  late  Mr.  John  Eieke, 
SOW.  each.  (27). 

And  to  tbechildren  of  the 
late  Mr.  Jamee  Eieke,  (if 
any  living),  the  sum  of 
8001.  each.  (98). 


Third  GxBrtL 


And  to  Mr.  George  Joe- 
per  Wright,  1001.  (13). 

I  give  to  the  three  sis- 
ters  and  brother  of  the 
late  Mist  Juliana  Sander; 
of  Clifton,  lOOt  equally  to 
be  divided  between  them. 
(14). 

I  hereby  revoke  the 
legacy  of  fiOf.  given  by 
my  said  will  to  Mrs.  H 
er,  Mr.  Joeeph  Waring,  of 
Portemouth,  Mr.  Joeeph 
Waring,  son  of  Mr.  Joeeph 
Waring,  who  was  my  late 
husband's  brother,  Miss 
Juliana  Sandere,  the  mini 
ster  of  the  Welsh  Chapel 
at  Lambeth;  and,  Mr.  and 
Mrs.  Cooper  being  dead, 
the  legacies  given  to  them 
by  my  said  will,  of  course, 
are  lapsed.  (15). 


I  hereby  revoke  the  le- 
gacy of  15001.  given  by  my 
sal  will  to  Mrs.  Bean, 
her  husband  and   child. 


To  my  executors  100?, 

ch,  in  addition  to  what 

I  have  before  bequeathed 

(»). 


To  Mies  Sara*  Jmntnm, 
of&c,  lU0i.(10). 

To  Mrs.  and  Mis*  Bat*. 
den,  of  Hammermmth,  wi 
dow  and  daughter  of  the 
late  Reverend  Mr.  Bw- 
ds»,900tcach.(15). 

To   Mx.  Joeeph   War- 
ing (a),   of 
5001.(16). 

To  Mrs.  1 
of  the  late  Dr. 
SOW.    (13). 

To  Miss  Ann  Waring, 
of*c.,100QL  (14). 


(a)  See  also  legacy  1,  fourth  codicil. 
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veiuuient  or  other  good 
securities, at  interest;  and 
that  the  dividends  sod  in. 
tarest  thereof,  as  the  sane 
•hall  become  due  and  be 
received*  be  paid  untoMrs, 
Mary  Beam  wife  of  Mr. 
of  Onv 
apothecary,  for 
and  during  the  term  of 
her  nature]  life,  to  and 
fix  her  own  ueeand  bene- 
fit, independent  of  her 
■aid  hatband,  and  not  by 
way  of  anticipation ;  and 
that  her  receipt  and  re- 
eefpoi  alone  shall  from 
time  to  time,  notwith- 
standing her  corertuie,  be 
a  sufficient  discharge  and 
sufficient  discharges  for 
the  same.  And  from  and 
after  her  decease,  then  the 
said  dividends  and  inter, 
est  to  be  paid  to  her  hus- 
band the  said  Edmund 
Bean,  for  and  during  his 
natural  life;  andfrom  and 
after  his  decease,  then  the 
said  sum  of  1500/.,  or  the 
funds  or  securities  which 
shall  have  been  obtained 
for  the  same,  unco  all  and 
every  the  chad  and  child- 
nan  of  the  said  Maty  Bean 
which  shall  be  living  at 
the  time  of  her  decease, 
equally  to  be  divided 
between  them,  share  and 
share  alike,  if  more  than 
one,  and  if  but  one,  then 
the  whole  to  such  one 
child.  (10). 

XIL     I  give  and  bequeath  to 
UiuRebeocBSBnden.mu 

KH-JaJtoM    Sanders, 

Light,   of    Of/fern,   Mrs. 
Light  fit  cq/fam,afbresaid, 

XI?.  Mr.  JonnSonders,  of  Beta, 
XV.  Mrs.  HandUkte,  of  Ate., 

XX  Mrs.  Young,  of  &c,  my 

XVL  cousin.  Mrs.  John  Pain, 
of  Ac,  Mr.  Duke*,  of 
I.  ftc,  The  Reverend 
George  Brecon,  of  &c. 
Miss  Cooper,  of  etc.  (a), 
Mrs.  PhUHpe,    of    Ac, 

XXI.  *nd  Mrs.  Carded,  of  die., 
the  sum  of  100/.  each. 

XXX.  And  I  will  and  direct, 
that  500L  be  laid  out  and 
invested  in  the  names  ot 
my  executors  in  govern 


WhretCeUett. 


ren,  and.  Instead  thereof, 
give  the  sum  of  1000/.  to 
each  ot  them,  upon  simi- 
lar trusts  for  the  said 
Mrs.  Bean,  her  husband 
and  children,  as  are  con- 
tained in  my  said  will  as 
tothesaidU00L(5). 


StoonrfCMftcS. 


give  to  Mis.  Ball,  of 
and    her    two 
daughters,  10W.  each.  (8V 


TMrtCMfctL 


To  the  trustees  of  the 
chapel  on  Oapham  Com- 
mon, at  which  I  attend, 
lOOt,  to  be  laid  out  for 
the  benefit  of  the  said 
chapel.  (90). 

To  Mr.  Breton,  minister 
of  the  said  chapel,  100/. 
(21). 


To  Mrs  Sarah  treeare 
now  or  late  of  Ac,,  500/. 
at  her  death;  the  same  to 
be  divided  amongst  the 
children  as  she  shall  think 
proper.  (S3) 

To  Mrs.  Arm  Hall,  of 
&&,  800/.  fS5). 

To  Mrs.  Aleop,ot  &c, 
BOOL  (26). 


I  give  and  bequeath 
unto  Mrs.  Gander,  of  die., 
40QL,  (1),  and  to  her  two 
daughters  200/.  each.  {*), 
To  Mr.  Joan  Condor,  her 
son,  SOW.  <3|.  To  Mrs. 
Rule,  of  etc,  S00t  (4). 
To  Mrs.  Owen,  of  dec, 
her  daughter,  400/.  (A). 
To  Miss  JBsoi*  PaUotf,  of 
dec,  200*.  (61. 

To  the  Reverend  Mr. 
JfUsw,  10W.  (9). 

To  the  Reverend  Mr. 

■•dfty.of.kc.,  10W.  (11). 

To  Mis.  feat,  10«. 
(19). 


To  Mrs. 
of  ftc.the  interest  of  500t 
for  her  life;  and  after  her 
death,  the  same  to  be  di- 
vided amongst  her  child- 
ren. (94). 

To  Mis.  ThackweB,  of 

Ac.  (6),  10«.,  in  addition 
to  the  sum  given  her  by 
my  will.  (S7). 

To  Mrs.  OordeB,  ot  frc., 
500/.  (33). 


To  the  Reverend  Mr 
Brown,  ot  &c,  100/.,  in 
addition  to  what  I  have 
bequeathed  him  In  my 
will  (7).  ToMrs-Bmrn, 
his  wife,  lOOf.  (8). 


(a)  See  also  legacy  10,  fourth  codicil. 


(b)  Formerly  Miss 
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JMCMfctt. 


VIII, 


XXII, 


XXV 


XXIII 


aunt  or  other  good  secu- 
rities, at  interest,  i 
Chat  tht  dividends  and  In- 
terest thereof;  at  the  same 
•hall  become  due  and  be 
received,  be  paid  unto 
Mr.  Ben/eta**  Moan,  for 
and  during  the  term  of 
htf  natural  life;  and  from 
and  after  hut  decease,  then 
I  give  and  bequeath  the 
•aid  SOW.,  or  the  fund*  or 
securities  which  shall  have 
been  obtainedfor  the  tame, 
onto  all  and  every  the 
child  and  children  of  the 
taidBM<JeMi»Jfoor»whlch 
•hall  be  living  at  the  time 
of  his  decease,  equally  to 
be  divided  between  them, 
share  and  share  alike,  if 
more  than  one,  and  if  but 
one,  then  the  whole  to 
such  one  child.  (19). 

I  give  and  bequeath 
flOW.,  tobeequally  divided 
between  all  the  children 
of  the  late  John  Moor*, 
share  and  share  alike. 
(20). 

I  give  and  bequeath 
unto  Miss  Calvert,  of 
he,  BOOL,  (21),  and  to 
Miss  Asadert,  at  Clifton, 
the  like  sum  of  fiOW.  (28). 

I  give  and  bequeath  unto 
the  treasurer  for  the  time 
being  of  the  British  and 
Foreign  Bible  Society, 
1001.,  to  be  by  him  applied 
to  and  for  the  general  uses 
of  the  said  society.  (25). 

I  give  and  bequeath 
unto  the  treasurer  for 
the  time  being  of  the 
Church  Missionary  So- 
ciety, now  or  former- 
ly meeting  in  Saiidntn 
Square,  Flo*  Street,  100?., 
to  be  by  him  applied  to 
and  for  the  general  uses  of 
the  said  society.  (96). 

I  give  and  bequeath 
unto  die  treasurer  for  the 
time  being  of  the  Mission- 
ary Society,  whereof 
Jootph  Hardoastle,  Esq.,  is 
or  was  treasurer,  100/.,  to 
be  by  him  applied  to  and 
for  the  general  uses  of  the 
said  society.  (27). 

I  give  and  bequeath 
unto  the  treasurer  for 
the  time  being  of  the  So- 


TisftwCsaVfl. 


To  Mrs.  Jseaof,offcc.t 
20QL  (17).  ToAn»e,m- 
vent  of  the  Misses  W*. 
Hags,  who  has  lived  with 
I  them  for  twenty  yean, 
,201.(18).  TO  Morpwri 
I  Majssr  and  Save*  Bm*,\ 
,  my  servants,  now  lung 
•with  me,  and  proriori 
I  they  continue  with  mei 
i  till  my  decease,  thekgai) 
i  or  sum  of  SQL  each,  swi  j 
I  also  the  sum  of  1<*.  esdi: 
(for  nrawmmg.  <m  To 
i  rFtVsam  Goads,  my  couta 
imam,  20*.  (20).  To  Mi* 
i  &■**%  asset,  of  &c,  2M : 
(21). 
i 
I 


To  the  several  treasur- 
ers of  the  charities  named 
in  my  will  100/.  each,  In 
addition  to  what  I  have 
before  bequeathed  them. 
(22). 

To  the  treasurer  for 
the  time  being  of  Saint 
Bartholomew's  Hospital, 
2001.  (34). 

To  the  treasurer  of 
Saint  Thomas's  Hospital* 
2001.  (35). 

To  the  treasurer  of  the 
Bible  Society,  600/.  (38). 

To  the  treasurer  of  the 
Missionary  Society,  Leu- 
don,  fiOOf.  (37). 

To  the  treasurer  of  the 
Church  Missionary  So- 
ciety, 2001.  (39). 

To    ih 
the  London  City 
lOOi.  (41). 
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WIM. 


dety  for  poor  distressed 
clergy  of  the  Church  of 
X*g**d,  100L,  to  be  by 
him  applied  to  end  for 
the  general  uses  of  the 
said  society.  (28). 

I  give  and  bequeath  unto 
the  treasurer  for  the  thne 
bring   of   the   Highbury 


IXTU. 


XXVL 


xxnr. 


xzxi, 


WUatm,  Eaq.(  b  now  the 
treasurer,  1001.,  to  be  by 
him  applied  to  and  for  the 
uses  of  the  said 
IS). 

I  gi?e  and  bequeath  unto 
the  treaeurer  for  the  thne 
bring  of  the  Female  Peni- 
tentiary House,  situate  at 
Pr**mzWe,  100/.,  to  be 
by  him  applied  to  and  for 
the  general  uses  thereof. 
(30). 

I  give  and  bequeath 
unto  the  treasurer  for 
the  thne  bemg  of  the  Or- 
phan School,  City  Road, 
lOOi,  to  be  by  him  ap. 
plied  to  and  for  the  gene. 
ral  uaea  of  the  amid  aehool. 
(81). 

I  give  and  bequeath  unto 
the  treasurer  for  the  thne 
being  of  Lady  Hunting- 
eW#  College,  100/.,  to  be 
by  him  applied  to  i 
lor  the  general  ubbi  of  the 
eaid  college.  (38). 

I  give  and  bequeath 
unto  the  treasurer  for  the 
thne  being  of  the  School 
for  the  Indigene  Blind, 
situate  in  Saint  George's 
Fields,  100/.,  to  be  by  him 
applied  to  and  for  the 
general  uses  of  the  said 
school.  (33). 

I  give  and  bequeath 
onto  the  treasurer  for  the 
time  being  of  the  Phi- 
amthroplc  Society,  Saint 
George**  Fields,  1 O0L,  tobe 
by  him  applied  to  and  for 
the  general  uses  of  the 
said  society.  (34). 

1  giveand  bequeath  unto 
the  treasurer  for  the  thne 
bang  of  the  ShrvwJmry 
Infirmary,  100/.,  to  be  by 
him  applied  to  and  for 
the  general  lues  of  the 
said  infirmary.  (35). 
•  I  give  and  bequeath 
onto  the  tuaniffi  for  the 
thne  bong  of  the  schools 


To  the  treasurer  of  the 
Hoxton  Academy,  MO/. 
US). 


Jid  to  the  treasurer 
of  the  Orphan  Working 
School,  SOW.  [43}. 


To  the  treasurer  for  the 
Society  of  the  Indigent 
Blind,  9001.(40). 


To  the  treasurer  of  the 
Salop  Infirmary,  200/. 
(38). 

To  be  by  the  said  several 
treasurers  applied  to  and 
for  the  general  uses  of 
the  said  several  hospitals, 
societies,  academies,  and 
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situate  la  Boktwirie  Gar- 
dens, whereof  I  Am  a 
landlord,  the  like  mm  of 
10flf.(  to  be  by  him  applied 
to  and  for  the  general  uses 
of  the  »ald  school.  (36). 

I  give  and  bequeath 
unto  the  treasurer  for  the 
time  being  of  a  charitable 
Institution,  called  the  So- 
ciety of  Patrons  of  the 
Anniversary  Meeting  of 
the  Charity  Children,  and 
which  meeting  bat  for 
many  years  been  held 
annually  In  Saint  PouTa 


to   t 

carrying  on  thecharitable 
designs  of  the  said  insti- 
tution. (37). 

I  give  and  bequeath  the 
sura  of  UK.  19*.  to  the 
clerk  officiating  at  the 
chapel  where  I  attend  at 
Clapton.  (41). 

And  the  like  sum  of 
191. 19s.  to  the  pew- keeper 
at  the  said  chapel.  (42). 

And  I  give  unto  Roger 
Las,  Esq.,  the  turn  of  001., 
to  be  by  him  applied 
towards  the  future  repairs 
of  the  said  chapel.  (43). 

And  I  direct  that  aU  the 


queathed  shall  be  paid 
or  invested  within  three 
months  next  after   my 


I  give  unto  Mr.  Harry 
or  Henry  Waring,  the 
portraits  of  Mr.  Waring, 
senior,  and  of  his  son 
my  iatehusband,  together 
with  the  picture  of  Ford, 
all  now  in  my  dining- 
room.  I  give  to  Mr.  Se- 
mite/ Waring,  junior,  the 
landscape  also  now  in  my 
said  dining-room.  (44). 

I  give  to  Mr.  George 
Gaepar  Wright  the  late 
Mrs.  Waring*»  portrait, 
and  a  piece  of  embroidery 
in  a  frame  in  my  dining- 
room.  (4ft). 

I  give  all  other  my 
pictures  and  engravings, 
and  also  my  collection  of 
Derbyshire  spars,  unto  the 
three  Mist  Waring*,  of 
Hammerendfh,  the  daugh- 
ters of  the  late  Mr.  John 
Waring,  equally  to  be 


To  the  clerk  and  pew- 
opener  of  the  said  chapel, 
aOfceaclLffS). 


I  direct  all  my  books  V 
be  equally  divided  be- 
tween Mr.  George  Waring 
and  the  Reverend  WUOam 
Waring,  of  ate.  (44). 


I  give  all  my  pictures 
and  prints  to  Mr.  John 
Waring*»  three  daughters. 
(45). 


TfcWCMW. 
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1         ""• 

Fir*  Codicil. 

Second  Codicil. 

Third  CoSeU. 

|            divided   between   them. 

<«). 

I  give  all  my  plate  unto 

my  godson    Mr.    John 

Sherer.     I  give  all  my 

household  furniture  and 

linen  unto  the  three  Man 

Warfngt,  or  arc,  equally 

to  be  divided    between 

them.    I  give  an  the  fix- 

ture* in  the  home  and 

tpnurtenancee  at  Stock- 

waV  Common,  wherein  1 

bow  reside,  unto  Mr.  Jo- 

«f*    Waring,  of   Fartt- 

■««.  (47). 

Andailtfaereeidueand 

remainder  ot  my  estate 

and  effects,   whatsoever 

and  wheresoever,  I  give 

and  bequeath  unto  my 

and  go&enn  John  Sherer, 

And  I  hereby  confirm 

And  I  hereby  confirm  my 

And  I  hereby  confirm 

bis   executors,    admmi- 

my  will  in  all  other  re- 

■aid will  and  former  codi- 

my amid  will  and  former 

stntors,  and  assigns.  (48). 

spects. 

cils  thereto  m  all  other 

codicils    thereto   in    all 

And  I  hereby  nominate 

[Dated  4th  of  March, 

respects. 

other  respects. 

j            constitute,  and  appoint 

1896.] 

[Dated    5th    August, 

[Dated    6th     August, 

flsJar  Samthaw,  of  Arc, 

1838.} 

1836.] 

md  Roger  Lee,  of  Arc, 

1           executors  of  thin  my  last 

will  and  testament. 

|             [Umal  clauses  declaring 

that  the  executors  shell  be 

accountable  only  for  their 

own   receipts,     neglects, 

or  defaults,  and  may  re- 

nin their  costs  and  dta- 

1           bursements.] 

Fourth  Codicil. 

This  it  a  further  codicil  to  the  last  will  and  testament  of  me,  the  within-mentioned  Ann  Waring. 

I  ghre  to  Mm.  Joetgh  Waring,  of  Porttmovth,  lOQOf.  (1). 

I  give  to  Mr.  and  Miss  Tisfakf,  of  die,  MX*  each.  (8). 

I  give  to  Mr.  and  Mrs.  Fbrtter  10001.  between  them.  (3). 

I  give  to  Mr.  and  Mrs.  Thome*  Wttton,  of  Arc,  1000*.  (4). 

And  I  also  give  to  them  0OOT.,  to  dispose  of  in  the  erection  of  chapels.  (5). 

1  ghe  to  Mr.  and  Mrs.  John  Pears*  10001.  (6). 

To  Mr.  John  Sharer,  WOOL  (7)* 

To  Mr.  Bean,  10007.  (8). 

To  Mm.  Garwood,  1000/.  (8). 

To  the  Reverend  Mr.  Brown,  1001.  (10). 

And  to  my  two  executors  the  further  sum  of  100?.  each.  (11). 

All  those  legacies,  beginning  with  Mr.  and  Mrs.  Poarce,  are  given  in  addition  to  what  I  have  before 


XXXII  \     To  the  Bererend  Mr.  Scott,  of  etc.,  500/.  (13). 

*  XU  J     To  ten  poor  ministers  to  be  chosen  by  Mr.  Thomas  Wiien,  SOW.  each.  (14). 

To  Mrs.  Lee,  the  wire  of  Mr.  Roger  Lot,  SOW.  (15). 
UVIH.     To  Mr.  John  Robinoon,  10001.  (16). 

To  the  Sunday-school  Oapham  Meeting,  1001.  (17). 
And  to  the  Reverend  Mr.  Lane,  ot  Arc,  5007.  (18). 

And  I  hereby  revoke  the  bequest  in  my  will  of  all  the  rest  and  residue  of  my  estate  and  effects,  and  I  give 
•ad  bequeath  the  same  unto  my  executors,  to  be  by  them  disposed  of,  as  they  In  their  discretion  may  think 
adviasble,  to  any  persons  of  religious  characters.  And  I  hereby  confirm  my  will  and  codicils  thereto  in  all 
other  respects.    [Dated  10th  of  August,  1836.] 

*f*H8)8eeleg.l6,wffl(p.ft)5,a«fe.  (7)  See  leg.  13,  will,  p.  805.  (8)  See  leg.  10,  will,  and  5,  first  codicil,  p. 
**•  W  See  leg,  »,  aecond  codld),  p.  806.  (10)  See  leg.  84,  81,7,  will,  first  and  third  codicil,  p.  807.  (11)  See 
«t «. *i&, and*),  second  codicil,  p.  806;  aiid  see  also  the  residuary  bequest,  nTth  <xxikU,  p.  212. 
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Fifth  Codicil. 

This  is  a  fifth  codicil  to  the  last  will  and  testament  of  me  Arm  Waring,  of  Ac.,  bearing  date  the  14th 
day  of  February.  1839.  The  first  codicil  bearing  date  the  4th  day  of  March,  1836.  The  second  and  third 
codicil!  respectively  bearing  date  the  Mh  day  of  August,  1896 1  the  said  will  being  in  the  said  second  codicil 
erroneously  described  as  dated  the  14th  day  of  May,  instead  of  the  14th  day  of  February,  1829. 
Whereas  I  have  In  and  by  the  fourth  codicil  to  my  said  will,  which  codicil  bears  date  the  loth  day  of 
August,  1880.  amongst  other  things,  revoked  the  bequest  In  my  said  codicil  of  all  the  rest  and  residue  of 
my  estate  and  eflects;  and  by  the  said  fourth  codicil  I  gave  and  bequeathed  the  said  rest  and  residue  of  my 
estate  and  eflects  unto  my  executors,  to  be  by  them  disposed  of.  as  they  in  their  discretion  might  think 
advisable,  to  any  persons  of  religious  characters.  Now  I  do  by  this  my  said  fifth  codicil  absolutely  revoke 
the  bequest  In  my  said  fourth  codicil  of  all  the  rest  and  residue  of  my  personal  estate  and  effects;  and  all 
the  rest,  residue,  and  remainder  of  my  estate  and  eflects,  whatsoever  and  wheresoever,  that  I  may  be 
possessed  of  or  entitled  unto  at  the  time  of  my  decease,  I  give  and  bequeath  unto  my  executors,  Asger 
Lee  and  Pefer  JSanufocc,  equally  between  them,  share  and  share  alike,  to  and  for  their  own  absolute  use, 
benefit,  and  disposal.  And  I  hereby  confirm  my  esidwfll,  and  the  four  Conner  codkfls  thereto  In  all  other 
respects.    [Dated  the  7th  of  January,  1841.] 


Exceptions  were  taken  to  the  report    On  the  hearing 
of  the  exceptions, 

18**'  Mr.  Russell  and  Mr.  Hargrove  appeared  for  the  exe- 

'    cutor,  and  Mr.  K.  Parker,  Mr.  Lowndes,  Mr.  Roupell, 

Argument.     Mr  mUcock,  Mr.  Smith,  and  Mr  Bigg,  for  the  next  of 
kin  and  several  of  the  legatees. 

The  arguments  and  the  authorities  cited  appear  in 
the  judgment. 


March  U(h. 
Judgment. 


Vice-Chancellor: — 

The  case  has  been  brought  before  me  in  a  very 
inconvenient    form.    A  reference  was  made    to  the 
Master  to  answer  inquiries  and  take  accounts,  which, 
if  fully  acted  upon,   would  have  produced  a  report 
as  to  all  the  legacies  given  by  the  will  and  codicils. 
The  Master,  however,  for  a  special  purpose,  has  made 
a  report  confined  to  the  legacies  given  to  five  particular 
legatees  only,  reserving  the  others  to  be  disposed  of 
in  a  future  report,  after  my  judgment  upon  the  five 
shall  have  been  given :  in  fact,  he  seeks  my  judgment 
upon  the  five,  as  a  guide  to  his  own  judgment  upon  the 
others.     The  Master,  in  taking  this  course,  has  over- 
looked the  difference  between  my  position  upon  this 
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separate  report,  and  his  position  at  the  time  of  making  it.         ]  844. 
The  Master  had  the  claims  of  all  the  legatees  before 
him,  and  might  have  disposed  of  all,  leaving  all,  or 
such  as  he  should  think  proper,  to  appeal  from  his  judg- 
ment   But  upon  this  separate  report  I  have  not  all  the  9****** 
legatees,  but  these  five  only  before  me  upon  whose  claims 
the  Master  has  reported.     Now  I  do  not  deny,  that, 
in  many  cases,  the  course  taken  by  the  Master  may  be 
convenient.     In  this  case,  however,  the  argument  ad- 
dressed to  me  on  the  part  of  the  executor  renders  it 
impracticable  that  I  should,  with  satisfaction  to  myself, 
deal  with  the  claims  of  these  five  legatees  separately 
from  the  claims  of  the  other  legatees.     One  leading  ar- 
gument, for  example,  has  been,  that  the  first  codicil 
was  a  substitution  for  an  integral  part  of  the  will. 
That  argument  was  based  upon  the  alleged  extensive 
repetition  in  the  codicil  of  bequests  of  the  same  subjects, 
and  bequests  to  the  same  persons,  as  were  contained  in 
the  will;  from  which  alleged  repetition,  the  substitu- 
tionary character  and  purpose  of  the  codicil  was  inferred. 
But,  with  respect  to  those  repetitions,  or  supposed  repeti- 
tions, they  ruse,  to  a  great  extent,  at  least,  the  question 
whether  they  are  mere  repetitions,  or  whether  they  are 
not  cumulative  legacies ;  and,  before  I  can  dispose  of 
the  argument  I  have  referred  to,  that  question  must  be 
decided.     This  the  Master  was  in  a  position  to  do,  be- 
cause he  had  all  the  legatees  before  him,  and  might 
have  considered  and  disposed  of  all  the  claims  together, 
which  I  am  not  in  a  position  to  do.     If,  in  order  to  de- 
cide upon  the  claims  of  these  five  legatees,  I  should 
come  to  the  conclusion  that  the  legacies  given  to  absent 
legatees  by  the  codicil  are  mere  repetitions  of  legacies 
in  the  will,  or  substitutions  for  them,  and  adopt  the  ar- 
gument of  the  executor  upon  that  view  of  the  case, 
and  if  the  Master  should  follow  my  views  in  dealing 
with  the  claim  of  the  now  absent  legatees,  those  lega- 
tees might  except  to  the  report,  and  possibly  satisfy  me 
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1844.         that  I  had  mistaken  their  rights.     If  they  should  succeed 
in  doing  so,  they  would  thereby  destroy  the  foundation 
upon  which  I  had  decided  the  five  claims  now  before 
me ;  and  if  I  should  thus  change  my  opinion,  the  fire 
Judgment.     now  y^fo^  me  would  have  a  right  to  require  that  their 
case  should  be  reconsidered.    The  questions  arisingupon 
the  will  and  codicils  of  this  testatrix  cannot,  therefore, 
as  it  appears  to  me,  be  satisfactorily  disposed  of  except 
as  an  entire  case.     Another  argument  has  been  founded 
upon  this,  that  the  testatrix,  in  some  of  her  testamentary 
papers,  had  declared  that  particular  legacies  were  given 
"  in  addition  "  to  those  given  to  the  same  legatees  in  a 
prior  instrument;   that   in    the  same  instrument    in 
which  some  legacies  are  declared  to  be  additional,  others 
are  shewn  by  express  words  to  be  substitutional,  and 
others  again  are  given  simpliciter  to  persons  who  took 
legacies  under  prior   instruments, — the    testatrix  not 
saying  in  terms,  with  respect  to  those  last-mentioned 
legacies,  whether  they  were  intended  to  be  additional 
or  substitutional.     Again,  in  one  codicil  (a),  the  testa- 
trix has  said,  that  some  legacies  are  to  be  additional, 
and  has  given  others  simpliciter ;  but  in  this  particular 
codicil  none  of  the  legacies  are  expressly  stated  to  be 
given  as  substitutes  for  legacies  in  other  instruments. 
Upon  the  effect  to  be  given  to  the  use  or  omission  of 
the  expressions  I  have  referred  to,  much  argument  has 
turned,  and  the  legacies  which  may  be  affected  by  it  are 
numerous,  and  in  some  respects  distinguishable  from 
each  other.     The  case  in  this  respect  is  open  to  the 
same  observation  as  I  have  made  with  respect  to  the  ar- 
gument I  first  noticed.     The  argument  requires  that 
the  entire  case  should  be  before  me.     I  think,  therefore, 
the  proper  course  for  me  now  to  pursue  is  not  to  allow 
or  overrule  the  exceptions,  but  to  send  the  case  back  to 
the  Master  to  review  his  report,  reserving  the  costs. 

(a)  The  second  codicil. 
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Bat  although  I  cannot  now  finally  dispose  of  any  of  1844. 
the  exceptions,  there  is  one  case,*— that  of  Mr.  Brown, — 
upon  which,  after  the  lengthened  argument  I  have 
heard,  I  shall  make  a  few  observations,  assuming,  for 
the  purpose  of  those  observations,  that  the  difficulty  I  ***"**- 
first  adverted  to  does  not  exist; — that  is,  assuming,  for 
the  purposes  of  argument,  that  all  the  legacies,  except 
those  to  Mr.  Brown,  have  lapsed  by  the  death  of  the 
legatees  in  the  lifetime  of  the  testatrix,  on  which  hypo- 
thesis all  her  testamentary  instruments  will  remain  as 
evidence  from  which  to  ascertain  her  intentions  respect- 
ing Mr.  Brown,  but  for  no  other  purpose. 

By  her  will  the  testatrix,  amongst  other  legacies,  gives 
to  thirteen  persons,  who  are  named  in  one  sentence,  and 
who  are  described  only  by  their  names  and  residences, 
lOOt  a  piece:  Mr.  Brown  was  one  of  them.  By  the 
first  codicil,  after  varying  some  of  the  bequests  in  her 
will,  and  giving  to  the  trustees  of  the  Chapel  on  Clap- 
hun  Common,  at  which  she  attended,  the  sum  of  100/., 
to  be  laid  out  for  the  benefit  of  the  Chapel,  she  gives 
the  said  Mr.  Brown,  describing  him  in  this  place  as 
"Minister  of  the  said  Chapel,"  the  sum  of  100£  ;  and 
then  she  confirms  her  wilL  By  her  third  codicil,  she 
gives  to  the  same  Mr.  Brown  the  sum  of  1002.  in  addi- 
tion to  what  she  had  bequeathed  him  in  her  will ;  and 
in  this  codicil  she  confirms  her  will  and  codicils,  dis- 
tinguishing the  will  from  the  codicils.  By  her  fourth 
codicil,  she  gives  to  the  same  Mr.  Brown  100/.,  and  by 
this  codicil  she  confirms  her  will  and  codicils.  She 
then  made  a  fifth  codicil,  in  which  Mr.  Brown's  name 
does  not  appear ;  and  by  that  she  confirms  her  will  and 
former  codicils.  The  legacies  to  Mr.  Brown  in  the 
third  and  fourth  codicils  are  expressed  to  be  in  addition 
to  what  she  had  before  given  him.  The  question  arises 
upon  the  will  and  the  first  codicil    The  Master  has 

VOL.  IV.  q  h.  w. 
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1844.  considered  that  the  legacy  in  the  fint  codicil  ifl  a  mere 
repetition  of  that  in  the  will,  and  has  allowed  Mr. 
Brawn  one  legacy  of  1002.  only,  namely,  that  in  the 
fint  codicil*  Now.  my  opinion,  subject  to  the  question 
•"v"*"1 '  which  for  the  present  is  reserved,  is.  that  Mr.  Brown  is 
Legacies  by  entitled  to  both  these  legacies.  The  legacies  being 
mentTt^thT1"  given  by  different  instruments,  the  gifts  in  law  are  two, 
2TCiirite?ire  and  the  legatee  must,  therefore,  be  entitled  to  both  lega- 
cumuiatiTe,  un-  oies,  unless  the  effect  of  the  two  separate  gifts  can  be 
effect  of  the  se-  taken  away  by  something  to  be  found  in  the  construc- 
^^u^d".  tion  of  the  second  instrument,  or  by  presumption  of 
tionoftSlai.  kw*  I** cac'1  °f  *h»  instrumenta  simply  gives  a  legacy 
ter  instni-  to  the  same  individual,  it  would  manifestly  contradict  the 
puiiptioBof  effect  of  one  or  other  instrument,  if  the  legatee  were  not 
"w-  allowed  to  claim  both  legacies,  and  accordingly  he  would 

the  npeated  in  that  simple  case  be  entitled  to  both ;  and,  as  the  right 
cMnToes  not*  to  ^°^  leg***68  **  m  8UC^  caae8  found  in  the  construe- 
depend  upon  a   tion  and  effect  of  the  instruments,  no  extrinsic  evidence 

legal  presump- 
tion, but  is        is  admissible  to  prove  that  the  legatee  was  intended  to 

contraction      ta^e  one  legacy  only.     In  support  of  this,  it  will  be 

the  inrtrl0f      «■*****  **>  refer  to  the  case  of  Hurst  v.  Beach  (a),  and 

ments,  and  no    Hall  v.  Bill  (b).    I  have  noticed  this  point,  because  it 

extrinsic  evi-  _    \         _  _         .......  /. 

dence  is  admis-  was  argued  that  the  rule,  which,  m  the  simple  case  of 

ta'the^Itee  two  kg»0MB  given  by  two  different  instruments,  awards 

tlke^M? ed ^  ^^  to  ***  kg**66  was  a  mer?  kg**  presumption,  and, 
only.  it  was  said,  a  presumption  lightly  considered.     That  is 

L^a^'to  not  a  correct  view  of  Ae  <***-  If  ***  ri8ht  of  *•* 
legacies  repeat-  legatee  in  such  cases  to  both  legacies  depended  upon  a 

instruments  legal  presumption  only,  evidence  would  be  admissible  to 
aCSSe!P<m  rebut  it#>  which»  according  to  the  cases  I  have  referred 
sumption  only,  to,  is  not  permitted.    To  admit  such  evidence  in  such 

evidence  would  ,  .  .  . 

be  admissible     a  case  would  be  to  construe  a  writing  by  parol  evi- 

to  rebut  it.        dence.    I  do  not  deny  that  cases  may  be  found  in  which 

the  right  of  the  legatee  in  such  cases  to  both  legacies 


(a)  5  Madd.  351.  (6)  1  Drn.  &  War.  04. 
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is  spoken  of  as  depending  upon  presumption;  bat  I  be- 
lieve it  will  be  found  that  the  word  "presumption" 
has  in  some  at  least  of  such  cases  been  used  not  in  a 
veiy  strict  and  accurate  sense, — not  as  meaning  an  in* 
ference  raised  by  Courts  of  law  independently  of  or  '•**»"**• 
against  the  words  of  an  instrument,  but  that  the  word 
has  been  used  to  denote  an  inference  in  favour  of  a 
given  construction  of  particular  words.  Thus,  for  in- 
stance, in  Coote  v.  Boyd  (a),  Lord  Thurlow  says, 
when  the  presumption  arises  from  the  construction  of 
words  simply  qu&  words,  no  evidence  can  be  admitted 
as  to  the  consequence  of  giving  effect  to  this  rule  of 
law. 

It  does  not,  however,  follow,  that  in  every  case  in 
which  legacies  are  given  by  different  instruments  the 
legatee  will  be  entitled  to  claim  as  many  legacies  as 
there  are  instruments.  The  claim  may  be  displaced  by 
shewing  that  the  instruments  contain  intrinsic  evidence 
that  the  legacies  were  not  intended  to  be  cumulative,  or 
by  shewing  that  the  case  is  of  that  class  in  which  Courts 
of  law  raise  a  presumption  against  the  accumulation. 
In  the  present  case  it  has  not  been  suggested,  that,  if, 
upon  the  construction  of  the  will  and  codicils,  Mr.  Brawn 
is  entitled  to  the  legacies  given  in  each  instrument  in 
which  his  name  appears,  there  is  any  legal  presumption 
to  deprive  him  of  what  the  will  and  codicils  give  him. 
He  is  a  stranger,  and  I  may  observe  in  this  case, 
as  I  did  in  Suisse  v.  Lord  Lowther  (b),  referring  to  Pym 
v.  Locki/€r(c\  that  in  the  case  of  legacies  to  strangers 
there  is  no  principle  upon  which  a  Court  of  equity 
should  incline  against  cumulative  legacies.  Those, 
therefore,  who  undertake  to  shew  that  one  legacy 
only  was  intended,  must  shew  that  such  is  the  case  on 

(a)  2  Bro.  C.  C.  527.      (b)  2  Hare,  424.      (c)  5  Myl.  &  Cr.  29. 
Q2 
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the  construction  of  the  will  and  first  codicil,  and, 
failing  the  proof  of  that,  the  legal  right  most  prevail. 
By  the  legal  right  I  mean  the  right  arising  from  the 
legacies  being  given  by  two  separate  instruments— that 
is,  from  there  being  two  distinct  gifts.  Mr.  Brown, 
therefore,  starts  with  that  point  in  his  favour,  and 
also  with  the  observation  that  the  tendency  of  all  the 
modern  decisions  has  been  in  favour  of  cumulation. 
The  Lord  Chancellor  of  Ireland,  in  the  case  of  Bussdl 
v.  Dickson  (a),  notices  that  state  of  the  authorities. 


Whether  the 
words  "in ad 
ditioii,"  in  any 


those  words, 
qmmre. 


The  first  circumstance  relied  on  in  support  of  the 
report  was,  that  in  the  first  codicil  the  testatrix  has 
expressed  that  some  of  the  legacies  thereby  given  are 
given  in  addition  to  those  given  by  the  will,  and  that 
that  expression  is  not  used  in  the  bequest  of  Mr. 
Brown.  And  cases  were  referred  to,  in  which  stress 
has  been  laid  upon  like  expressions.    It  would  be  diffi- 

ease,add  to  the  cult  to  say,  in  the  abstract,  what  degree  of  weight  is 

effect  or  e  be*  __ 

quest  without  due  to  an  expression  like  this.  The  words  "in  addi- 
tion "  do  not  in  themselves  add  anything  to  the  effect  of 
a  simple  bequest  without  those  words.  The  legacies 
would  be  additional  without  them.  The  question  is 
not  as  it  was  put  in  the  argument,  whether  I  am  to 
reject  those  words, — but  whether  I  am  to  give  a 
particular  bequest  less  than  its  proper  operation,  only 
because  superfluous  words  are  used  in  another  bequest? 
The  argument  cannot  be  carried  beyond  that.  It 
arises  only  out  of  the  contrast  between  two  differ- 
ent forms  of  bequest,  to  one  of  which  the  words 
are,  to  the  other  of  which  they  are  not,  applied; 
raising,  it  is  said,  an  inference  that  the  intention  in  the 
two  cases  must  have  been  different,  because  the  forms 
of  expression  are  so.  In  the  simple  case  of  legacies  by 
will  to  each  of  two  individuals,  A.  and  B.,  and  no  other 


(«)  2  Dru.  &  War.  133. 
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legacies  in  the  will,  and  of  a  codicil  giving  legacies  to        1844. 
the  same  individuals  and  one  only  of  those  legacies  (the 
legacy  to  B.)  expressed  to  be  "in  addition"  to  the 
legacy  given  him  by  the  will,  the  question,  would  arise 
whether  less  than  the  proper  legal  effect  was  to  be  given  *" 

to  the  bequest  to  A.,  only  because  superfluous  words  were 
used  in  the  bequest  to  B.  But,  whatever  effect  might  be 
given  to  the  expression  "  in  addition  "  in  that  simple 
case,  if  any  other  circumstance  appeared  in  favour  of 
A/8  claim  to  both  legacies, — as,  for  example,  if  the  will 
contained  legacies  to  C,  D.,  and  E.,  as  well  as  to  A.  and 
B.,  and  C,  D.,  and  E.  were  not  named  in  the  codicil,  a 
very  different  question  would  arise.  For  the  argument 
in  A.'s  favour  then  would  be, — why  name  A.  in  the 
codicil,  and  not  name  C,  D.,  and  E.  also,  unless  A.  was 
intended  to  take  under  the  codicil  as  well  as  under  the 
will  (a)?  And  in  the  face  of  such  an  argument  it 
might  be  difficult  to  deprive  A.  of  the  additional  legacy 
which  the  law  gave  him.  The  Courts,  certainly,  have 
laid  little  stress  upon  such  words.  Perhaps  it  would  not 
be  going  too  far  to  say,  that  they  have  never  been  relied 
upon  in  judgment  except  to  confirm  or  rebut  reasoning 
arising  out  of  other  parts  of  wills.  I  do  not  think  any 
case  can  be  produced  in  which  the  Court  has  acted 
upon  such  words  alone  in  depriving  a  legatee  of  a  legacy 
given  him  under  a  second  instrument.  In  Moggridge 
v.  ThackweU(V),  the  circumstance  occurred,  but  Lord 
Thvrhuf*  judgment  was  founded  upon  other  considera- 
tions ;  indeed,  from  the  nature  of  the  question  in  that 
case,  the  argument  could  scarcely  arise,  the  question 
being,  whether  two  codicils  (each  of  which  contained  a 
bequest  to  an  individual,  in  addition  to  a  legacy  to  the 
same  individual)  were  both  to  operate,  or  whether  one 
*as  not  a  substitute  for  the  other.    The  judgment  in 

(a)  See  1  V«.  jun.  473.  (ft)  1  Vet.  jun.  464. 
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1844.  that  ease  will  shew  how  little  the  words  referred  to  had 
to  do  with  the  decision.  In  Allen  v.  Callow  (a),  Lord 
Alvanleyy  referring  to  the  circumstances  that  one  legacy 
was  expressly  given  tit  addition  to  another,  said,  "  That 
is  not  an  insignificant  circumstance,  but  it  is  not  deci- 
sive ;  for  the  same  thing  was  done  in  one  of  the  oodicils 
in  Hooky  v.  Hatton  (b).  But  it  does  strengthen  the  ar- 
gument of  those  who  contend  that  one  of  those  disposi- 
tions was  in  substitution  for  the  other."  Upon  refer- 
ence to  Lord  Alvanley's  judgment  in  that  case,  it  will 
be  seen  that  he  founded  his  judgment  upon  grounds  ir- 
respective of  the  circumstance  I  am  now  considering, 
and  merely  referred  to  it  at  the  end  of  his  argument  in 
corroboration  of  his  opinion.  In  Barclay  v.  Wain* 
wrighi  (c),  the  Master  of  the  Bolls  said,  "  And  I  lay 
considerable  stress  on  this,  that,  where  the  testator 
meant  addition,  he  has  expressed  it."  But  on  referring 
to  that  case,  it  will  be  seen  that  the  Lord  Chancellor 
did  not  refer  to  the  legacy  to  Waterman,  (expressed  to 
be  in  addition),  until  he  had  shewn  that  the  case  was  to 
be  governed  by  Coot*  v.  Boyd,  and  was  stronger  than 
that  case  in  favour  of  substitution.  In  M'Kcnzie  v. 
M'Kenzie(d),  the  Lord  Chancellor,  after  referring  to 
the  bequest  declared  to  be  exclusive  of  any  former  pro- 
visions, says,  "  If  there  were  no  other  facts  connected 
with  this  will  and  codicil,  it  might  be  difficult  to  say 
what  weight  ought  to  be  attached  to  the  words  used 
concerning  that  bequest;  but  there  are  other  circum- 
stances which,  it  seems  to  me,  lead  to  a  contrary  in- 
ference." It  is  quite  clear,  therefore,  that,  as  late  as 
M'Kenzie  v.  M'Kenzie,  the  Court  was  not  prepared  to 
give  any  stringent  and  independent  effect  to  the  use  of 


(a)  3  Ves.  289.  (c)  3  Vet.  462. 

(6)  1  Bro.  C.  C.  390  n.  (d)  2  Rust.  262.  See  p.  273. 
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those  words.  In  Ru$$eU  v.  Dickson,  the  Lord  Chan-  1844. 
cellar  of  Ireland  seems  to  me  to  have  stated,  with  great 
accuracy,  all  that  can  fairly  be  said  on  the  subject;  he 
says,  "  I  assent  to  the  argument,  that,  if  a  testator  ex- 
pressly declares  one  gift  to  be  in  addition  to  another,  ****»«*. 
(sad  for  this  purpose  the  Court  is  entitled  to  look  at 
other  parts  of  the  same  instrument,  or  at  gifts  in  other 
testamentary  instruments),  and  in  another  instance  he 
makes  a  gift  without  any  such  declaration,  this  is  a  cir- 
cumstance to  shew  that  the  latter  was  intended  not  to 
be  additional,  but  in  substitution.  But  still  too  much 
weight  must  not  be  attached  to  the  variation.  To  hold 
that  it  is  conclusive  would  be  going  too  far*  It  is  a 
drcnmstance,  no  doubt,  important  to  shew,  that,  where 
the  testator  meant  addition,  he  knew  how  to  express  his 
meaning ;  and  a  party  is  entitled  to  rely  upon  it  to 
that  extent."  Upon  these  authorities  it  is  that  I  found 
the  observation,  that  it  may  well  be  doubted  whether 
the  words  in  question  can  safely  be  relied  Upon  except 
in  corroboration  of  an  argument  arising  from  other  cir- 
cumstances,— whether  the  use  of  superfluous  words  in 
one  part  of  a  will  is  alone  sufficient  to  reduce  the  proper 
effect  of  words  in  another  part  of  the  same  instrument, — 
whether  in  such  a  case  the  rule,  expressio  eorum  qu» 
tacitd  insunt  nihil  operator,  ought  not  to  be  applied. 

But  the  case  does  not  rest  here.    The  argument  The  argument 
founded  upon  the  words  "in  addition"  was  met  by  the  J thee°^ion 
observation  that  in  other  cases  in  the  first  codicil  some  "in  addition" 
of  the  legacies  given  thereby  were  expressed  to  be  given  faring  to  &?' 
in  lieu  of  those  given  by  the  will;  and  in  answer  to  the  S^wb- 
question,  why  did  she  not  in  the  case  of  Mr.  Brown,  as  *fcntta." 
in  other  cases,  say  that  her  legacy  was  in  addition  to 
that  given  by  the  will,  if  that  were  her  intention?  the 
retort  was,  why  did  she  not  in  this,  as  in  the  case  of  the 
other  legacies  given  in  the  same  codicil,  say  that  sub- 
stitution was  intended,  if  that  were  her  intention  ?  And 
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1844.  ^  attending  to  the  effect  which,  upon  questions  of  con- 
struction, has  been  given  to  words  like  those  relied  upon, 
I  cannot  say  that  the  argument  is  not  fairly  met.  A  like 
observation  arises  as  to  other  codicils  in  which  the  words 
"in  addition"  are  used,  except  that  those  codicils  being 
made  at  different  times,  less  weight  is  due  to  the  ex- 
pressions than  when  the  observation  arises  upon  dif- 
ferent legacies  in  the  same  instrument. 

The  repetition       Another  argument  which  suggests  itself  in  favour  of 

•tnmentrf  "  ^r*  ^™t<m'*  claim  to  the  legacy  in  the  will,  in  addition 

tome  legacies,    f0  fog^  ^  tne  gj^  codicil,  has  great  weight  with  me. 

others,  implies    The  will  contains  legacies  to  many  persons,  other  than 

intended  in  the  Mr.  Brown,  whose  names  are  not  mentioned  in  the 

mer  legatees**  co^c^»  an<^  *^e  question  naturally  arises,  why  is  he 

£***"  ^fd!f  naroted  in  the  codicil,  and  the  other  legatees  who  are  also 

latter.  named  in  the  will  omitted,  unless  the  testatrix  intended 

something  more  in  the  case  of  Mr.  Brown  than  the 

others  named  in  her  will  only?   Thus,  unless  I  am  in 

error— and  I  have  carefully  read  the  will  upon  this  point 

— there  are  thirty-four  legatees  in  the  will,  including  the 

gifts  to  charities,  who  are  not  named  in  the  first  codicil, 

and  amongst  these  are,  I  believe,  twenty  who  are  not 

named  in  any  subsequent  codicil.     Why  is  Mr.  Brown 

named  in  the  first  codicil,  and  the  thirty-four  omitted? 

But  the  full  force  of  the  observation  is  not  seen  until 

the  will  is  examined  in  detail.     Mr.  Brown  is  one  of 

thirteen  legatees   bracketed  together  in  the  will,  to 

whom  the  testatrix  gives  lOOi  each.     Of  this  class,  five 

are  not  mentioned  in  any  subsequent  paper.    The  others 

are  mentioned  in  the  first,  second,  or  fourth  codicil,  that 

is,  at  different  times.     Again,  the  testatrix  by  her  will 

gives  200£  each  to  Miss  HenneU,  Miss  Hall,  Miss  Fox, 

and  Miss  Hearn,  bracketing  them  together.     By  her 

first  codicil,  she  gives  legacies  of  the  same  amount  to 

Miss  HenneU,  Miss  Holly  and  Miss  Hearn,  bracketing 

them  together,  but  omitting  Miss  Fax.    Again,  by  her 
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wifl,  she  gives  legacies  of  100/.  each  to  thirteen  charities,        1844. 
bracketing  them  together.    In  her  second  codicil  she 
gives  100£  each  to  seven  of  these  charities,  omitting  the 
other  six  which  are  named  in  the  will.     The  gift  of 
legacies  by  the  codicil,  of  the  same  amount  as  legacies  *"***' 

by  will,  to  some  only  of  a  class,  admits  of  no  explanation 
unless  it  is  supposed  that  her  intentions  as  to  some  were 
different  from  what  they  were  as  to  the  others ;  unless, 
indeed,  the  omission  to  notice  the  others  is  to  be  attri- 
buted to  want  of  care.  But  if  want  of  care  be  admitted 
as  an  hypothesis  to  explain  this  point  in  the  will  and 
codicils,  there  is  no  reason  why  that  want  of  care  should 
not  be  admitted  to  explain  the  omission  of  words  of 
addition  in  the  first  codicil.  I  cannot  suppose  the  testa- 
trix had  forgotten  her  will.  The  words  "  in  addition  " 
refer  to  it  From  the  repeated  reference  to  the  will, 
which  the  codicils  contain,  I  must  assume  either  that 
she  had  the  will  before  her,  or  that  she  was  familiar 
with  the  contents  of  it 

Again,  the  legacy  given  by  the  will  and  that  given 
by  the  first  codicil  are  to  carry  interest  from  different 
dates,  for  those  given  by  the  first  codicil  must  stand  in 
the  same  situation  as  new  legacies  given  by  that  codicil. 
A  like  circumstance  was  relied  upon  by  the  Lord  Chan-  The  drcum- 
cellor  in  the  case  of  M'Kenzie  v.  M'Kenzie.  The  dif-  SKJftJJ' 
ference,  in  this  instance,  between  the  legacies  is  not  ^«wttJ"?w- 

#  #  .  ett  from  differ- 

certainly  very   considerable,  but  it  distinguishes   the  ent  dates,— or 

legacy  in  the  codicil  from  that  in  the  will;  and  in  cases  totingufobei 

like  the  present,  in  which  the  reasoning  is  necessarily  *^e  twcJ  1?a" 

•     cieS|^""~M  ia~ 

technical,  whatever  distinguishes  the  legacies  is  favour-  ▼ourabie  to  the 
able  to  the  chum  of  the  legatee  to  both,  although  it  is  legatee  to  both, 
not  conclusive. 

Again,  the  legacy  by  the  will  is  to  Mr.  Brown  as  an 
individual,  named  with  a  great  number  of  other  persons 
not  sustaining  any  particular  character.    The  legacy  in 
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1844.  the  codicil  is,  both  in  terms,  and  by  the  context,  given 
to  him  in  the  character  of  the  minister  of  the  chapel 
which  the  testatrix  attended.  Again,  the  third  and 
fourth  oodicils  shew  that  her  bounty  to  Mr,  Brawn 
ud^m*n4t  wag  not  exhausted  by  the  former  gifts,  which  she  had 
made  to  him,  although  this  observation  is  rendered  un- 
Legacies  to  necessary  by  the  observation  I  made  at  the  outset,  that 
fromtegaciet  to  hi  these  cases  of  legacies  to  strangers  (differing  some- 
t^'inUw  for-  ^mea  m  ^utt  respect  from  legacies  to  children)  there  is 
mer  ease,  there  no  measure  which  can  be  applied  to  the  intended  bounty ; 
measure  of  the  and,  therefore,  when  you  find  a  testatrix  giving  legacies 
tesutor^andno  by  different  instruments  to  a  stranger,  there  is  not  the 
groi?ld  {f£2n'  lightest  ground  for  presuming  beforehand  that  she  did 
to  them,  every   not  mean  that  each  instrument  should  have  a  separate 

separate  initru-  f  \ 

ment,  is  not  to   operation  (a). 

hare  a  separate 
operation* 

Lastly, — although  I  confess  that  the  expressions 
which  the  testatrix  uses  about  confirming  her  will,  and 
confirming  her  will  and  codicils,  I  never  could  feel 
had  any  great  force;  for,  if  she  makes  a  codicil  and 
confirms  her  will,  she  only  means  to  confirm  her  will 
so  far  as  the  will  is  not  altered  by  the  codicil;  yet 
such  expressions  have  been  relied  upon  in  Moggridge  v. 
Thackwell  (A),  and  Guy  v.  Sharp  (c),  and  many  other 
cases,  and  I  am,  therefore,  bound  to  treat  them  as 
not  immaterial,  at  least,  in  a  doubtful  case.  The  above 
observations  appear  to  me  nearly  to  exhaust  the  observ- 
ations which  arise  upon  Mr.  Br  oxen's  claim,  except  in 
so  far  as  that  claim  may  hereafter  be  affected  by  the 
Master's  report  upon  the  whole  case. 

The  argument  which  appeared  to  me  entitled  to  most 
weight  was  that  which  was  founded  on  the  cases  of 
The  Duke  of  St.  Albans  v.  Lard  Beauclerk(d)>  Coote  v. 


(a)  See  2  Hare,  436.  (c)  1  MyL  *  K.  580. 

(b)  1  Vet.  jun.  464.  (<*)  2  Atk.  636. 
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Boyd,  Hemming  v.  Gurrty  (a),  and  Attorney-General  y.  1844. 
Barley  (b\  It  was  said,  that  it  was  manifest  that  in 
making  the  first  codicil  the  testatrix  was  revising  her 
will,  and  that,  therefore,  substitution,  and  not  accumu- 
lation, was  the  work  that  her  mind  was  employed  upon,  **■*■*• 
and  that  the  paper  itself  (the  first  codicil)  was  con- 
sequently to  be  substituted  for  the  will,  as  far  as  con- 
cerned the  legatees  therein  named.  There  are,  however, 
observations  which  at  present  appear  to  shew  that  argu- 
ment not  to  be  conclusive.  But  upon  this  part  of  the 
case,  for  the  reasons  which  induce  me  to  send  the  case 
back  to  the  Master,  I  abstain  from  expressing  my 
opinion. 


At  the  request  of  Ann  Sherer,  the  Master  also  made  his     Statmeni. 
separate  report,  finding  that  5007.  was  due  to  the  said  £*  ie^^x 
Am  Sherer  under  the  first  codicil,  and  500L  under  the  l&oo/.  to  Mrs. 
second  codicil ;  and  that  Mary  Bean,  the  wife  of  Edward  for  her  separate 
Bean,  died  in  June,  1841,  in  the  lifetime  of  the  testatrix,  JS^^ 
and  left  her  husband,  the  said  Edward  Bean,  and  seven  j"»band  for  his 

lifef  and  with 

children,  namely,  Edward,  William,  Mary  Ann,  Louisa,  remainder  to 

Francis,  and  Emma,  (all  of  whom  were  still  alive),  and  the'chUdwid 
Charles,  who  survived  his  mother,  and  died  in  April,  cfcUdrcnofMrs. 

/  *t  r         B.,  living  at  her 

1842,  in  the  lifetime  of  the  testatrix ;  and  the  Master  decease,  in 
found  that  the  said  Edward  Bean,  and  his  said  children  Afterwards,  by 
Edward,    William,   Mary  Ann,  Louisa,  Francis,  and  JeSSS'^JSk. 
Emma,  and  the  personal  representative  of  Charles,  were  •*  the  said  le- 
under  the  first  codicil  entitled  to  7000/.  (c);  and  that  Ed-  given  byherwiu 

to  Mrs.  B.,  her 

hatband  and  children,  and  instead  thereof  gave  1000/.  to  each  of  them  upon  similar  trusts 
for  the  said  Mrs.  B.f  her  husband  and  children,  as  were  contained  in  her  will  as  to  the  1500/. 
The  legatee,  Mrs.  B.,  died  in  the  lifetime  of  the  testatrix,  leaving  her  husband  and  seven 
ctdldren.  One  child  afterwards  died  in  the  lifetime  of  the  testatrix  i—Held,  that  the  hus- 
hand  and  six  children  who  survived  the  testatrix  were  entitled  to  8000/.,  to  be  settled  for 
the  benefit  of  the  husband,  with  remainder  to  the  children. 

As  to  the  legacy  in  respect  of  any  child  of  Mrs.  B.,  who  (if  Mrs.  B.  had  herself  survived 
the  testatrix)  should  have  survived  the  testatrix,  and  died  in  the  lifetime  of  Mrs.  B.,  quiere. 

(«)  2  S.  &  S.  311 ;  S.  C.  nom.         (b)  4  Madd.  263. 
Hmmg  v.  Chaterbuck,  1  Bligh,  (c)  See  Will,  leg.  10;  Second 

N.  0, 479.  Codicil,  leg.  5,  ante,  p.  207. 
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ward  Bean,  having  survived  his  wife,  was  entitled  to 
receive  the  interest  and  dividends  for  his  life,  and  the 
other  legatees,  his  children,  and  the  personal  representa- 
tive of  the  deceased  child,  were  entitled  to  the  70001 
upon  his  decease  in  equal  shares;  and  that  Edward 
Bean  was  entitled,  under  the  fourth  codicil,  to  lOOOt 


The  executor  took  exceptions  to  the  report,  raising 
the  question,  whether  Mr.  Bean  and  his  family  were 
entitled  to  more  than  one  sum,  of  10001,  or  how  many 
puma  they  were  entitled  to.  The  legatees  also  excepted, 
raising  the  question,  whether  they  were  not  entitled  to 
80002.  or  9000/.,  instead  of  7000/L,  as  found  by  the  Master 


7th  March.         Mr.  Russell  and  Mr.  Hargrove,  for  the  executor. 

jirgwReHt* 

The  Solicitor-General  and  Mr.  Bigg,  for  the  legatees, 

Bean  and  his  children. 

Mr.  Crawford,  for  Ann  Sherer,  the  legatee. 

The  case  of  Stewart  v.  Garnett  [a)  was  cited,  as  an 
authority  for  the  construction  which  would  limit  the 
amount  of  the  legacy. 


Vice-Chancellor  : — 
Xlih  March.  I  may  finally  adjudicate  upon  the  exceptions  with 
Judp^ent.  regard  to  the  legacy  to  Mr.  Bean  and  his  family. 
The  testatrix  by  her  will  gave  1500/.  to  trustees, 
upon  trusts  which  may  be  shortly  stated  as  being,  for 
Mrs.  Bean  for  life  for  her  separate  use,  with  remainder 
to  her  husband  for  life,  with  remainder  to  her  children 
living  at  her  death.  Then  comes  this  extraordinary 
bequest :  "  I  hereby  revoke  the  legacy  of  1500JL,  given 

(a)  3  Sim.  898. 


CASES  IN  CHANCERY.  227 

by  my  said  will  to  Mrs.  Bean,  her  husband,  and  children,         1844. 

and  instead  thereof  give  the  sum  of  10002.  to  each  of 

than,  upon  similar  trusts  for  the  said  Mrs.  Bean,  her 

husband  and  children,  as  are  contained  in  my  said  will 

as  to  the  said  sum  of  1500/.w    One  party  has  contended      /"*"MI* 

before  me  that  under  this  bequest  there  ought  only  to 

be  one  legacy  of  1000/.,  substituted  for  the   1500/. 

given  by  the  will ;  or,  if  I  give  more  than  1000/.,  then 

that  the  words  "  to  each  of  them  "  are  to  be  understood 

as  making  Mr.  Bean  one  legatee,  Mrs.  Bean  another, 

and  the  class  of  children  a  third,  so  that  3000/.  only 

ought  to  be  given.    On  the  other  side  the  argument  has 

been  that  I  am  to  give  a  dear  sum  of  8000/.,  namely, 

100QJL  to  Mr.  Bean,  1000/.  to  Mrs.  Bean,  and  1000/. 

to  each  of  their  six  surviving  children;   the  seventh 

child  having  died  in  the  lifetime  of  the  testatrix.    Mrs. 

Bean  also  died  in  the  lifetime  of  the  testatrix ;  but  if  she 

is  a  legatee,  according  to  the  argument  to  which  I  am 

now  adverting,  the  legacy  must  still  be  raised,  as  it  is 

given  to  her  for  life,  with  remainder  to  the  children,  and 

there  are  those  interested  in  remainder  still  alive  to  take 

the  legacy.   It  is  between  these  opposite  arguments  that 

I  am  now  to  give  an  opinion. 

One  argument  was  founded  upon  this,  that  there 
was  no  legacy  in  the  will  to  the  persons  claiming 
beneficially,  the  legacy  being  to  trustees;  but  the 
testatrix  here  says,  "  I  revoke  the  legacy  of  1500/., 
given  by  my  will  to  Mrs.  Bean,  her  husband  and 
children  f  and  the  only  legacy  given  to  them'being  that 
given  to  the  two  trustees  by  the  will,  it  is  quite  clear 
that  she  herself  understood  that  the  legacy  to  trustees 
for  them  was  a  legacy  to  them;  and  so,  in  a  very 
intelligible  sense  of  the  term,  it  was.  I  do  not  therefore 
attribute  any  weight  to  that  argument.  Then,  assuming 
that  to  be  so,  I  think,  upon  the  construction  of  the  word 

*  children,"  which  creates  the  difficulty,  I  must,  against 
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1844.  the  argument  of  the  Solicitor-General,  though  without 
saying  it  makes  any  difference,  hold  that  "children" 
means  the  children  mentioned  in  the  will,  because  she 
speaks  of  legacies  given  to  Mrs.  Bean,  her  husband  and 
*"**  '  children,  and  then,  after  revoking  that  gift,  she  bequeaths 
another  sum  of  10002.  on  further  trusts  for  Mrs  Bean,  her 
husband  and  children.  I  cannot,  therefore,  see  any 
ground  for  saying  that  these '  children'  are  not  the  same 
' children'  as  were  spoken  of  in  the  other  instrument. 
That  raises  the  whole  argument :  the  children  mentioned 
in  the  will  are  the  children  who  survived  Mrs.  Bean,  and 
the  children  in  the  codicil  must  also  be  taken  to  be  the 
children  who  survived  Mrs.  Bean. 

Upon  the  rest  of  the  case,  if  I  knew  what  the  testa- 
trix  meant,  and  were  at  liberty  to  construe  her  will 
with  reference  to  that  knowledge,  there  would  be  no 
difficulty  in  construing  it  in  either  way.  If  she  meant 
to  give  one  legacy  of  10001,  I  should  construe  the  will 
thus :  « Instead  of  1500/.  I  give  1000/.,"  pausing  there, 
"to  each  of  them  on  similar  trusts;"  that  is  to  say,  "I 
give  1000/.  to  the  same  legatees,  so  far  as  each  is  con- 
cerned, on  the  trusts  before  mentioned  in  the  wilL* 
That  would  do  no  violence  to  the  grammatical  con- 
struction of  the  sentence,  nor  to  the  language  of  the 
will.  If,  on  the  other  hand,  I  am  to  take  it  that  the 
other  argument  is  right, — that  there  were  to  be  as  many 
sums  of  1000/.,  as  there  are  legatees,  (a  vtry  rational 
purpose),  I  might  then  suppose  that  the  testatrix  meant 
to  increase  Mrs.  Bearis  means  as  her  family  increased, 
forgetting,  perhaps,  that  a  child  born  one  day  might  die 
the  next,  and,  therefore,  she  might  not  want  the  provi- 
sion for  that  child.  She  still  may  have  intended  to  in- 
crease the  means  of  the  legatee  according  to  the  number 
of  children  she  had,  in  which  case  the  legacy  would  read 
thus :  "  I  give  as  many  sums  of  1000/.  as  there  are 
children,  and  I  direct  each  to  be  settled  like  the  1500/.;*' 
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that  is,  to  Mrs.  Bean  for  life,  remainder  to  the  husband  for        1844. 

life,  remainder  to  such  of  the  children  as  shall  survive 

the  mother.    There  is  nothing  in  the  words  of  the  will 

to  prevent  the  Court  from  construing  the  will  either 

way,  supposing  the  intention  to  be  known.      I  know       "W"*** 

nothing,  however,  of  the  intention,  except  from  the  will 

and  codicil.      But,  in  a  case  where  there  is  abundant 

chance  that  the  Court  may  go  wrong,  the  only  thing  I 

can  do  is  to  take  the  words  as  they  stand,  in  their 

natural  meaning,  and  give  effect  to  them  accordingly. 

Now,  die  testatrix  gives  1000/.  "to  each  of  them," 
Mr.  Bean,  Mrs.  Bean,  and  her  children,  how  many 
soever  there  might  be.  The  Master  thought  the  child- 
ren were  the  last  antecedent;  and,  therefore,  he 
measured  the  amount  of  the  legacy  by  the  number  of 
children.  In  doing  that,  he  has,  perhaps,  inaccurately 
applied  his  own  rule;  he  has  given  70002.,  although 
one  of  the  children  died  in  the  lifetime  of  the  testatrix. 
But,  if  the  right  course  is  to  determine  the  amount  of 
the  gift  by  reference  to  the  last  antecedent,  it  appears 
to  me  that  not  the  children  only,  but  "  Mrs.  Bean,  her 
husband  and  children,"  must  be  considered  the  last  an- 
tecedent  There  is  no  ground  for  severing  the  last  word 
from  the  other  words  which  are  conjoined,  and,  there- 
fore, in  that  view  of  the  case,  the  number  of  thousands 
would  be  eight.  Mr.  Bean's  10001  must  be  raised,  for 
he  is  still  living;  Mrs.  Bean's  must  be  raised,  because 
it  is  given  with  remainder  to  the  children,  and,  as  there 
are  six  children's  legacies,  each  of  these  six  must  be 
raised,  for  they  have  survived  the  testatrix  and  Mrs. 
&a».  If  the  words  of  the  gift  had  stopped  there,  no 
serious  question  would,  I  think,  have  arisen.  The  bequest 
u  satisfied  by  the  construction  I  have  adverted  to,  and 
no  violence  is  done  to  the  language  of  the  instrument 

The  only  question,  then,  arises  out  of  the  subsequent 
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1844.  words,  and  what  I  feel  bound  in  this  case  to  .ask 
myself  is  simply,  whether  the  subsequent  words 
are  so  strong  as  to  negative  in  point  of  effect  the 
meaning  of  the  prior  words  ?  Now,  the  argument  was, 
Judgment.  ^^  ^  legacy  was  only  given  to  such  children  as 
should  survive  Mrs.  Bean.  Suppose  Mrs.  Bean  to 
have  been  living,  and  that  it  was,  therefore,  uncer- 
tain whether  the  children  would  survive  her  or  not; 
until  the  mother  dies,  it  is  impossible  to  know  which 
child  will  survive.  Another  observation  which  occurred 
to  me  was,  that,  according  to  the  argument  in  support 
of  the  larger  construction,  Mrs.  Bean  might  have  lived, 
and  gone  on  having  children  for  twenty  years  after  the 
death  of  the  testatrix,  and  the  legacy  of  10002.  would 
attach  on  the  birth  of  every  child,  although  the  child 
might  be  born  to  day,  and  die  to  morrow.  She  might 
never  have  more  than  one  child  in  existence  at  the  same 
time,  and  yet  the  legacies  might  be  increased  20,000£, 
without  the  charge  on  Mrs.  Bean,  by  reason  of  the  in- 
crease  of  her  family  having  undergone  any  change. 
The  possibility  of  such  a  result  would  certainly  make  it 
very  probable  that  the  Master  was  wrong;  but  I  can- 
not say  that  they  are  consequences  which  make  it  im- 
possible so  to  construe  the  will.  When,  therefore,  I 
have  plain  and  distinct  words  giving  10002.  "  to  each," 
there  being  a  plain  antecedent,  and  nothing  but  conjec- 
ture to  alter  or  restrict  the  meaning,  with  no  actual  in- 
consistency, and  no  impossibility  of  giving  effect  to  the 
words  which  the  testatrix  uses,  I  think  the  declaration 
of  the  Court  ought  to  be,  that  the  sum  of  8000/,  is  to 
be  raised,  namely  1000/.  a  piece  for  Mr.  and  Mrs.  Bean, 
and  each  of  their  children  who  survived  the  testatrix. 

It  is  not  necessary  and  I  do  not  mean  to  express  any 
opinion  as  to  what  would  have  become  of  any  child's 
legacy  in  an  event  which  did  not  happen,  that  of  Mrs* 
Bean  having  survived  the  testatrix,  and  one  or  more  of 
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her  children,  who  also  survived  the  testatrix,  having  died 
in  the  lifetime  of  Mrs.  Bean,  the  mother. 


The  Master  made  his  general  report  in  July,  1844. — 
The  executors  excepted  to  the  report  in  several  cases 
where  the  Master  had  allowed  legacies  of  the  same 
amount  to  the  same  persons,  and  also  in  some  cases 
where  the  identity  of  the  objects  was  disputed  (a). 
Some  parties,  whose  claims  were  disallowed  by  the 
Master,  also  excepted  to  the  report  (ft). 


1844. 


Judgment* 


The  exceptions  were  argued  by  Mr.  Tinney  and  Mr. 
Hargrove,  for  the  executor. 

Mr.  Cooper,  Mr.  Walker,  Mr.  Kenyan  Parker,  Mr* 
Lowndes,  Mr.  Roupell,  Mr.  Romilly,  Mr.  Elmsley,  Mr. 
irdkock,  Mr.  Bichner,  Mr.  Toller,  Mr.  Collins,  Mr. 
Gocdece,  Mr.  Bigg,  Mr.  Simpson,  Mr.  Terrell,  Mr.  Friar, 
Mr.  Holt,  Mr.  Crawford,  Mr.  Speed,  and  Mr.  Smith, 
appeared  for  the  various  legatees,  whose  legacies  were 
in  question,  and  for  the  Defendants  in  the  cause. 


1844. 

6f  A,  1th  f  9th, 

lOih  $  Uth 

December. 


Vice-Chancellor  : — 

In  this  case  a  great  number  of  exceptions  have  been 
taken  to  the  Master's  report     Of  these,  forty-two  have 


(«)  The  exceptions  taken  by 
the  executors  are  shewn  by  the 
numbers  I.  to  X  LI  I.,  respective- 
ly! in  the  margin  of  the  pre- 
ceding pages,  (204  et  seq.),  in 
which  the  will  and  codicils  are 
stated.  Ten  of  the  exceptions 
(XXXII  to  XLl)  depended 
»rt  on  any  question  of  construc- 
tion, but  on  the  validity  of  the 
appointment  by  Mr.  Wilson, 
VOL.  iv. 


under  which  the  ten  ministers 
claimed.  Those  exceptions  were 
overruled :  as  they  arose  upon  the 
peculiar  circumstances  and  form 
of  the  appointment,  it  has  not 
been  thought  useful  in  this  re- 
port to  notice  them  further. 

(o)  Those  exceptions  are  not 
numbered*  See  infra,  pp.  251  et 
seq. 


R 
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1844.        been  taken  by  the  executor,  objecting  to  legacies  which 
the  Master  has  allowed ;  and  these  I  shall  first  consider. 


The  questions  upon  which  the  first  twenty-nine  of 
Judgmt**.  ^^  forfcy_two  exceptions  depend  are  the  same  which 
I  partially  observed  upon  when  this  case  was  before  me 
in  March  last,  and  they  may  be  thus  explained:— A 
legacy,  for  example,  is  bequeathed  to  a  given  individual 
by  the  will,  or  a  codicil  thereto.  A  legacy  is  after- 
wards given  to  the  same  individual  by  the  first  or  some 
subsequent  codicil.  This  occurs  in  those  instances  which 
are  the  subject  of  the  first  twenty-nine  exceptions  taken 
by  the  executor.  Some  of  the  legacies  thus  given  in  the 
later  instrument  are  expressed  to  be  •'  in  addition"  to  the 
legacies  given  to  the  same  legatees  by  the  will  or  some 
prior  codicil.  Others  are  expressed  in  the  later  instru- 
ment to  be  substituted  for  those  in  thewill,  or  prior  codicil. 
Others  are  in  the  later  instrument  or  instruments  given 
simplioiter,  not  saying  whether  "in  addition  to," or  "in 
substitution  for,"  those  given  by  the  prior  instrument. 
Upon  the  first  and  second  class  no  questions  arise. 
Upon  the  third  and  last  class,  the  question  is,  whether 
the  legacies  in  the  later  instrument  are  cumulative  upon, 
or  substitutionary  for,  those  in  the  prior  instrument  The 
Master  has  found  that  the  legacies  in  certain  cases  are 
cumulative,  and  the  first  twenty-nine  exceptions  dispute 
that  finding. 

The  argument  in  support  of  the  exceptions  was  two- 
fold :  first,  it  was  founded  upon  the  inference  said  to 
arise  from  the  application  of  the  words  "  in  addition  "  to 
some  of  the  legacies,  and  the  omission  of  those  words  in 
other  cases:  secondly,  it  was  said,  that  in  many  in- 
stances the  legacies  given  by  the  later  instrument  or  in- 
struments were  expressly  or  necessarily  repetitions  of, 
or  substitutional  for,  the  legacies  in  the  prior  instrument; 
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and  that  the  instances  in  which  that  repetition  or  sub-  i&44. 
stitution  occurred,  and  the  instances  in  which  the  lega- 
tees named  in  both  were  the  same,  were  so  numerous, 
that  the  Court  must  infer  that  the  later  instrument  it- 
self was  a  substitution  pro  tanto  for  an  integral  part  of  tM^rM 
the  prior  instrument  The  latter  argument  does  not 
apply  to  the  whole  of  the  first  twenty-nine  exceptions 
taken  by  the  executors,  but  to  a  great  number  of  them. 

In  order  to  avoid  unnecessary  repetition,  I  shall  here 
refer  to  the  observations  I  made  when  the  case  was  be- 
fore me  in  March  last,  as  to  the  degree  of  weight  to  be 
attached  to  the  words  "  in  addition.'9  To  those  observ- 
ations, as  far  as  they  go,  I  still  adhere.  It  was  said, 
indeed,  on  the  argument  of  the  present  exceptions,  that 
I  had,  in  the  observations  I  made  in  March,  given  too 
much  weight  to  the  circumstance  that  the  testatrix  had, 
in  certain  cases,  expressly  substituted  some  legacies  for 
others ;  it  was  said,  that  the  force  of  that  circumstance 
(as  I  used  it  for  the  purpose  of  neutralizing  the  effect  of 
the  words  "  in  addition  "  in  other  cases)  was  destroyed 
by  the  critical  observation,  that  she  had  in  no  case  ex-  Reasoning  in 
pressed  substitution,  except  where  such  expression  was  sanction  of  re- 
strictly  necessary  in  order  to  prevent  the  bequest  from  JJJ^f t^JUSn?, 
being  cumulative;  owing,  it  was  said,  to  the  material  "in addition" 

v*  ,  i  .1.        ,      i  .  and  "  in  substi- 

outerence  between  the  gill  in  the  later  instrument,  and  tntion  "  are 
that  in  the  prior  one,  or  to  some  other  difference  between  ^es)  anTnot 
them.    If  it  had  appeared  that  this  criticism  was  just,  ^c0^™,  "rdda 
and  consistently  so,  throughout  all  the  testamentary  arc  only  used 

_  T       «,,  .  ,.,         ,  ,  ...    in  cases  where 

papers,  X  will  not  say  in  a  case  like  this,  into  which  the  diversity  of 

reasoning  of  a  technical  character  must  necessarily  enter,  ^lTother- 

what  weight  I  might  have  felt  bound  to  give  to  it ;  *i8e  v*™* 
Ui     r?  n  .    /.  7  them  from 

although  1  cannot  refrain  from  observing,  that,  except  being  construed 

in  a  technical  point  of  view,  the  argument  is  far  from  "ona^y!ltU" 

satisfactory.    It  supposes  the  mind  of  the  testatrix  to 

have  been  alive  to  the  necessity  of  guarding  by  express 

r2 
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1844.  words  against  a  legacy  being  cumulative  where  she 
meant  it  to  be  substitutionary ;  yet,  with  this  necessity 
present  to  her  mind  and  acted  upon  in  many  instances, 
she  is  supposed  to  have  reasoned  and  acted  upon  the 
y****'  belief  that  express  words  were  not  necessary  in  those 
cases  about  which  the  present  contest  has  arisen;— 
overlooking  as  well  the  law  which  the  argument  sup- 
poses her  to  know,  as  the  inference  which  must  arise 
from  her  having  in  the  later  instrument  named  some 
only  of  the  legatees  whose  names  appear  in  the  prior  in- 
strument If,  however,  I  were  to  admit  that  the  Criti- 
cism were  just,  and  to  give  full  effect  to  the  observation 
founded  upon  it,  the  only  consequence  would  be,  that 
I  should  have  to  dispose  of  this  part  of  the  case  with 
reference  to  the  effect  to  be  given  to  the  words  "in  ad- 
dition ; "  and  the  observations  I  formerly  made  upon 
those  words  shew,  that,  in  my  judgment,  they  are  in 
this  particular  case  more  than  counterbalanced  by  other 
considerations.  But,  in  truth,  the  criticism  is  not  cor- 
rect, or,  at  least,  not  uniformly  so*  Upon  examining  the 
will  and  codicils,  it  appears  that  the  argument  is  not 
borne  out  by  facts.  The  testatrix,  for  example,  ex- 
pressly revokes  legacies  given  by  the  will  to  persons 
who  have  died  since  the  will  was  made.  I  cannot, 
therefore,  but  conclude  that  I  should  be  giving  this  tes- 
tatrix a  credit  to  which  she  is  not  entitled,  if  I  were  to 
assume  that  her  expressions,  whether  of  addition  or 
of  substitution,  have  been  used  with  any  Buch  definite 
and  exact  attention  as  the  argument  supposes.  Before 
parting  with  this  argument,  however,  I  must  observe 
that  it  is  an  argument  which  cuts  both  ways,  for  it 
admits,  that,  wherever  there  is  a  difference  between  le- 
gacies to  the  same  individual  in  different  instruments, 
that  difference  is  in  favour  of  accumulation,  unless  sub- 
stitution is  expressed  or  proved  aliunde*  I  think, 
therefore,  now  as  formerly,  that  the  inference  drawn 
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from  the  use  of  the  words  "  in  addition  "  in  some  places        1844, 
wag  materially  weakened,  if  not  destroyed,  by  the  many 
instances  of  express  substitution  in  other  cases. 

In  the  observations  which  I  made  when  the  case  was 
formerly  before  me,  my  attention  was  directed  princi- 
pally to  the  case  of  Mr.  Brown;  but  now  that  I  have  all 
the  legacies  under  the  codicils  before  me,  I  am  in  a  con- 
dition to  notice,  that  in  the  legacies  to  persons  other 
than  Mr.  Brown;  whose  legacies  are  not  disputed,  dif- 
ferences exist  between  the  bequests  in  the  different  in- 
struments, and  other  circumstances  present  themselves, 
which  support  the  chums  of  the  legatees  to  cumulative 
legacies ;  and  whatever  supports  the  claim  of  one  legatee, 
whose  legacy  is  not  expressed  to  be  additional,  supports 
the  case  of  every  other  legatee  standing  in  the  same 
predicament ;  as,  for  example,  in  the  case  of  the  an* 
nuity  to  Anthony  Eicke  under  the  first  codicil  (a),  said 
to  be  substitutionary  for  a  gross  sum  of  5002.  in  the 
will;  and,  again,  in  the  case  of  the  legacy  of  1000/.,  in 
the  first  codicil,  to  be  equally  divided  between  Harry 
Sharer's  children  (ft),  said  to  be  substitutionary  for  a 
gross  sum  of  500/.  given  him  by  the  will  (c) ;  and, 
again,  in  the  case  of  the  1000/.  given  to  John  Sherer 
by  the  fourth  codicil,  which  revokes  the  bequest  to  him 
of  the  residue  (</),  and  other  cases,  which  a  careful 
perusal  of  the  testamentary  papers  will  shew. 

If,  then,  I  had  only  to  deal  with  the  first  exception, 
and  the  testatrix  had  made  only  the  first  codicil  to  her 
will,  I  should  probably  have  felt  no  serious  difficulty  in 
holding  that  the  general  rule  of  law  must  prevail,  and 


(a)  Leg.  17,  see  p.  206.  (J)  Leg.  48,  7,  and  19,  nee  p. 

(ft)  Legg.  25,  see  p.  205.  211. 

(c)  Leg.  15,  lb. 
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1844.        effect  be  given  to  the  will  and  codicil  in  Mr.  BrowiCs 
favour,  notwithstanding  the  use  of  the  words  "in  addi- 
tion" in  the  first  codiciL    The  principal  difficulty  I  have 
felt  upon  this  part  of  the  argument  has  arisen  out  of  the 
Judgment,     Qoficfo  ^  which  the  same,  or  words  of  equivalent  im- 
port are  used,  in  a  manner  well  calculated  to  enforce  the 
observation,  that,  in  the  vocabulary  of  this  testatrix,  if 
not  in  law,  the  words  "  in  addition"  were  not  without 
Application  to    specific  force.    And  if  I  could  safely  arrive  at  that  con- 
ttromenti  of  "a    elusion  upon  the  later  codicils,  I  might  be  bound  to 

w^wo°iSa°f  can7  t*01*  and  aPP*y  to  the  fir8t  ooAi<^  t*16  knowledge 
founded  upon  I  had  thus  acquired :  Russell  v.  Dickson*  And  if  the 
by  the  testatrix  argument  arising  upon  those  words  were  unopposed  by 
In  theiater  in-  other  considerations,  I  will  not  say  that  it  is  without 
•truments.  weight  But  the  right  of  Mr.  Brown  claiming  under 
different  instruments  is  a  right  depending  upon  the 
legal  effect  of  each  instrument  under  which  he  chums; 
The  right  of  a  and  there  must  be  more  than  a  balance  of  argument 
tST^ridroie  aga^t  the  claim,  to  justify  me  in  depriving  him  of  any 
toTOI1ermiCiti0n'  P*1*  °*  *****  which  the  instruments,  separately  taken, 
cies  bequeathed  entitle  him  to.  That  is  the  governing  principle  of  my 
straments,  is  *  opinion.  I  do  not  Bay  that  the  arguments  against  cu- 
drouTunti7  motion  are  without  force;  but  I  say  the  legal  right 
which  only        muBt  prevail,  until  it  is  displaced  by  arguments  stronger 

raise  a  mere 

balance  of  ar-  than  those  which  here  support  it  In  fact,  the  testatrix 
legacies  are  *  has  occasioned  the  difficulty  by  want  of  care,  either  in 
lnbsnch  a°<!atc'  not  ^Y^E  *»*  certain  of  the  legacies  in  the  first  codicil 
the  pecuniary  were  substitutions  for  those  in  the  will,  or  in  not  saying 
not  the  i-esidu-  why  she  mentioned  those  particular  legacies  in  the  first 
entitied^thT  codicil,  and  left  thirty-four  others  in  the  will  unnoticed, 
d^bt*  h'^th  ^e  Pecun*ftrJr  legatees,  and  not  the  residuary  legatees, 
form  of  the  be-  are  entitled  to  the  benefit  of  the  doubt  which  that  want 
created.*8  °f  CAre  h*8  occasioned.  I  must,  therefore,  though  cer- 
tainly not  without  some  doubt  as  to  the  possible  inten- 
tion of  the  testatrix,  overrule  the  first  exception  so  far 
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as  it  depends  for  rapport  upon  the  first  branch  of  the        1844. 
argument  I  am  now  considering. 

[His  Honor  then  observed  that  the  decision  on  the 
first  exception  would  dispose  of  the  exceptions  II  to 
VH  IX  to  XHI,  XV,  XVI,  and  XVII;  and  also 
X VHI  to  XXIX,  bo  far  as  they  were  affected  by  the 
first  branch  of  the  argument  And  after  giving  judg- 
ment on  the  exceptions  VIII  and  XIV  (a),  he  said, 
that,  deciding  upon  the  effect  to  be  given  to  the  words 
"in  addition,"  all  the  instruments  must  be  read 
together,  including  the  will,  and  all  the  previous  observ- 
ations on  that  point  would  apply,  the  conclusion  being 
the  same,  so  far  as  the  case  depended  upon  those  words. 
And  with  regard  to  the  exceptions  XXII  to  XXVII, 
(on  legacies  to  charities),  the  argument  was  very  strong 
in  favour  of  accumulation:  a  legacy  of  100 A  was  given 
to  each  of  thirteen  charities  by  the  will  {b) ;  in  the  second 
codicil,  100/.  was  given  to  each  of  the  charities  mentioned 
in  the  will  "in  addition"  (c) ;  then,  in  a  later  part  of  the 
same  codicil,  were  legacies  to  each  of  ten  charities  (d)> 
omitting  in  that  enumeration  several  of  the  charities 
mentioned  in  the  will,  to  whom  legacies  of  an  equal 
amount  had  been  previously  given  in  this  codicil*  but 
including  some  charities  mentioned  in  the  will,  and 
others  not  in  the  will:  the  legaoies  thus  given  varying 
greatly  in  amount,  and  inequality  being  clearly  intended] 

With  the  twenty-ninth  terminate  those  exceptions 
which  depend  upon  either  branch  of  the  argument  I 

(a)  See  p.  248,  infra.  The  re-  substitution   might  remain  im- 
porter has  presumed  to  transfer  broken. 
that  part  of  the  judgment  which  (b)  Leg.  25  to  37,  pp.  208  et 
relates  to  the  8th  and  14th  excep-  seq. 
tions  from  the  place  in  which  it  (c)  Leg.  22,  p.  208. 
stood  to  the  end,  that  the  argu-  (d)  Leg.  34  to  43,  pp.  208  et 
meat  on  the  general  question  of  aeq. 
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1844.  noticed  at  the  outset  (a),  the  former  of  which  only  I 
have  hitherto  considered.  In  trying  the  questions  arising 
upon  these  exceptions,  so  far  as  the  first  branch  of  the 
argument  is  concerned,  I  have  applied  to  each  exception 
9men  *  the  general  rule,  that  legacies  by  different  instruments, 
whether  of  the  same  or  of  greater  or  less  amount,  are 
cumulative,  unless  from  the  context  of  the  instruments 
it  can  be  shewn  that  a  different  intention  existed, 
deciding  only  that  such  different  intention  did  not  suffi- 
ciently appear  in  the  circumstances  of  this  case.  I  have 
not,  however,  done  that  which,  if  my  conclusion  should 
not  be  approved  of  elsewhere,  it  may  be  material  for 
some,  at  least,  of  the  legatees  to  do :  I  have  not  noticed  in 
detail  the  arguments  in  favour  of  cumulation  which  in 
many  instances  arise  out  of  the  difference  between  the 
legacies  given  by  the  different  instruments  to  the  same 
legatees,  as  well  as  out  of  other  circumstances  appearing 
in  parte  of  these  testamentary  papers.  I  shortly  adverted 
to  this  point  and  noticed  three  examples  of  it  in  a 
former  part  of  these  observations.  But  those  who  are 
interested  in  supporting  my  judgment  will  not  fail  to 
observe,  that,  if  they  can  in  any  instance  make  out  by 
the  differences  I  have  last  adverted  to,  or  otherwise, 
that  any  of  the  legacies,  not  expressed  to  be  additional, 
is  in  truth  cumulative,  they  will  thereby  effectually 
destroy  the  integrity  of  the  argument  which  depends 
upon  the  use  of  the  words  "  in  addition."  These  legacies 
have  been  argued  upon  as  a  class,  and  if  as  a  class  they 
cannot  be  established,  the  whole  argument  for  the 
executors  is  impeached. 

It  remains,  however,  that  I  should  now  consider  how 
far  such  of  the  exceptions  already  noticed  as  are  found 
in  the  first  codicil  may  be  saved  by  the  second  branch 

(a)  See  p.  232,  ante. 
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of  the  argument  for  the  executors.  That  branch  of  the  1844. 
argument  admits  the  general  rule  of  law  to  be,  that 
legacies  given  by  different  instruments  are  cumulative, 
but  insists  that  that  rule  is  inapplicable  to  this  case.  The 
argument  is,  that  the  first  codicil  is  itselfj  qu&  instrument,  '*VW«1'' 
a  substitution  for  an  integral  part  of  the  will ;  and  from 
this,  if  established,  very  important  conclusions  would 
follow.  The  executors  in  effect  say,  that,  whatever  the 
just  conclusions  in  favour  of  all  or  any  of  the  legacies  in 
the  first  codicil  separately  considered  may  be,  those  con- 
clusions are  countervailed  by  arguments  arising  out  of 
the  legacies  being  aggregated  together  in  the  same  in- 
strument ;  they  say  that  the  points  of  resemblance  be- 
tween the  will  and  first  codicil,  so  far  as  regards  these 
legacies,  are  such  and  so  many,  that  the  latter,  so  far  as 
the  resemblance  extends,  must  be  taken  to  be  a  substitu- 
tion for  the  former.  And  they  undertake,  by  means  of 
that  alleged  resemblance,  to  impress  upon  the  first  codicil 
die  substitutionary  character  they  attribute  to  it. 

The  observations  in  support  of  this  branch  of  the  case 
were,  I  think,  applied  to  the  will  and  first  codicil  under 
three  different  heads:  first,  with  respect  to  those  in 
which  the  same  specific  chattels  were  dealt  with,  and  the 
same  specific  directions  given  in  both  instruments; 
secondly,  those  in  which  the  testatrix  was,  by  her  own 
expressions  in  the  first  codicil,  revising  her  will,  as  in  the 
case  of  legacies  expressly  substituted  for  others;  and, 
thirdly,  those  in  which  the  disputed  legacies  occur.  The 
argument,  as  I  understand  it,  was,  that,  because  in  the 
first  codicil  the  clauses  falling  under  the  first  and  second 
of  the  above  heads  were  necessarily  repetitions  of,  or 
substitutions  for,  corresponding  parts  of  the  will,  the 
Court  must  infer  that  the  legacies  in  the  first  codicil 
(under  the  third  head)  were  a  repetition  of,  or  substitu- 
tion for,  those  in  the  will  also. 
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1844.  In  support  of  this  argument,  I  was  referred  to  many 

cases,  the  principal  of  which  I  shall  shortly  notice. 
They  are  certainly  very  distinguishable  from  each  other, 
and  some  of  them  have  little  bearing  upon  the  case  be- 
fore me. 

In  some  of  the  cases  the  second  instrument  has  in  ex- 
press terms  referred  to  the  first;  and  the  question  has 
turned  solely  upon  the  construction  of  the  words  in  the 
second  instrument.  Of  this  class  are  The  Mayor  #v.  of 
London  v.  RusseU  (a),  and  Bristow  v.  Bristow  (b). 

The  next  case  I  shall  notice  is  The  Duke  of  St  Al- 
bans v.  Beauclerk(c).     That  might  perhaps  be  referred 
to  the  same  class  as  Coote  v.  Boyd(d),  The  Attorney- 
General  v.  Harley  (*),  and  Hemming  v.  Gurrey  (/),  which 
I  shall  presently  notice;  for  when,  in  The  Duke  of  St 
Albans  v.  Bcauclerh,  the  clauses  of  the  will  and  fourth 
codicil  were  arranged  side  by  side,  the  similarity  between 
the  two  instruments,  beginning  with  the  introductory, 
and  ending  with  the  residuary  clause,  may  appear  to 
furnish  a  ground  for  the  same  conclusion  as  was  drawn 
in  the  three  cases  I  have  referred  to;  and  Lord  Hard* 
wickers  reasoning  in  parts  of  his  judgment  points  that 
The  decision  in  way.    But  the  case  of  The  Duke  of  St.  Albans  v.  Beau- 
Duke^ss.      c^eT*  must,  I  think,  be  considered  as  standing  alone. 
Beaucierk        Omitting  some  of  Lord  Hardurickfs  observations,  which 
founded  upon    it  might  be  difficult  to  reconcile  with  more  modern  de- 

the  consider*-        .  .  .         .  . 

tion  that  the     cisions,  he  thought  he  was  bound  by  the  circumstances 

^^theMme  °f  *****  cafle  *°  ***&  the  codicils  as  if  they  were  incorpo- 

lnstrament M    rated  into,  and  formed  part  of,  the  very  paper  on  which 

the  will  was  written,  as  if,  in  fact,  he  had  a  single  writing 

(a)  Rep.  temp.  Finch,  200.  (e)  4  Madd.  263. 

(6)  5  Beav.  289.  (/)  2  Sim.  &  St.  311 ;  1  Btigfa, 

(<?)  2  Atk.  636.  N.  S.,  470. 

(<*)2Bro.C.C.521. 
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to  interpret,  thereby  bringing  the  case  within  the  rule  of       1844. 
two  bequests  in  the  same  instrument,  and  depriving  the 
legatees  of  the  benefit  arising  from  the  circumstance  that 
the  bequests  were  in  different  instruments.     Thus,  in 
one  passage,  (I  here  correct  the  text  in  Atkins  by  the     ***"***' 
note  (a)),  he  says,  "  Upon  the  reason  of  the  thing,  and 
according  to  the  best  writers,  these  legacies,  being  in 
different  writings,  will  make  no  difference  in  this  case;" 
and  again,  he  says,  "  The  frame  of  the  will  is  consider- 
able, for  she  gives  no  legacies  by  that,  but  shews  her  in- 
tention to  give  all  by  the  codicil;  and  though  a  codicil  is 
in  its  nature  part  of  the  will,  and  an  extension  of  the 
intention  of  the  testator,  yet  it  is  made  stronger  by  this 
expression  of  hers,  et  in  esse  videtur."  He  then  says,  the 
commentators  "  seem  to  agree  in  this — that,  where  it  is 
in  the  same  writing,  there  can  be  but  one  legacy  de- 
manded; and  here  she  has  made  no  codicil  but  under  the 
power  reserved  to  her  by  the  wilL"    And,  again,  in  a 
later  part  of  the  judgment,  he  says,  "  The  first  authority 
was  Shoinborne,  who  says  that  where  a  certain  quantity 
is  twice  bequeathed  it  is  twice  due,  if  in  two  distinct 
writings,  as  in  a  will  and  codicil,  and  puts  it  on  their 
bang  in  two  distinct  writings ;  and  it  is  true  some  of 
the  authorities  are  so;  but  here  the  codicil  being  let  in  as 
part  of  the  will,  it  is  otherwise."    Taking  this  as  the 
basis  of  his  judgment,  Lord  Hardwicke  then  proceeds  to 
examine  and  compare  the  two  papers  with  each  other, 
beginning  with  the  introductory  clauses,  and  noticing 
most  of  the  intermediate  clauses  down  to  the  last  or  re- 
siduary clauses,  relying  (whether  rightly  is  not  the 
question)  upon  the  similarity  of  the  introductory  and 
residuary  clauses  as  evidence  that  those  in  the  fourth 
codicil  were  merely  repetitions  of  the  corresponding 
clauses  in  the  first  codicil.    He  notices  also  the  numerous 

(«)  Sanders'  Ed.,  Vol.  2,  p.  038,  n.  (2). 
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1844.  bequests  in  the  latter  of  the  identical  subjects  given  in 
the  former ;  deciding  that  the  legacies  to  the  servants, 
and  other  legacies  in  the  fourth  codicil  were,  by  con- 
struction, repetitions  of  corresponding  bequests  in  the 
m  gmen  .  grat .  ^^  concluding  from  the  great  number  of  repeti- 
tions in  the  fourth  codicil,  and  the  form  of  the  instru- 
ment being  read  as  one,  that  it  was  itself  intended  as 
a  substitution  for  the  first  codicil,  though  not  so  as  to 
displace  a  legacy  given  by  the  first  codicil,  and  not 
noticed  in  the  fourth.  The  circumstance  that  he  con- 
sidered the  codicils  as  part  of  the  same  instrument  as  the 
will,  removes  all  difficulty  as  to  this  last  point 

Cases  in  which        In  Allen  v.  Callow  (a),  the  testatrix,  by  will,  dated  in 

#l»       a.tt       »        f  #1* 

first  gift  would  April,  1774,  gave  500/.  in  trust  for  E.  B.  for  life,  with 
mwsute  on°Sc  remainder  to  her  children,  living  at  her  death.  E.  B. 
events  which      died  in  July,  1782,  leaving  four  children.     In  Decem- 

shoald  happen  J  ° 

amongst  the  le-  ber,  1782,  one  child  died.     By  a  codicil  of  May,  1785, 

which  repeated  *^e  testatrix  gave  to  the  three  surviving  children,  by 

bequests  ha?e  namCj  the  sum  of  500/.,  in  certain  specified  proportions, 

as  substitution-  and  directed  that  the  500/.  should  be  vested  in  the  name 

changes  of  one  of  the  trustees  in  the  will.     Lord  Alvanley,  after 

«teefor  altera-  n°tic*ng  th**  *n  one  instance,  where  the  testatrix  in* 

tions  in  their      tended  a  second  legacy  to  be  additional,  she  had  so  ex- 
position, which  . 
had  occurred      pressed  herself  in  terms,  drew  his  conclusion  that  the 

dates  of  the  >e-  500£  given  by  the  codicil  was  a  substitution  for  that 

meats.1"'111"      g*ven  by  the  will,  in  consequence  of  the  altered  state  of 

the  family.     In  Osborne  v.  The  Duke  of  Leeds  (ft),  the 

testator  gave  10,0002.  to  a  son  named,  and  10,0002.  each 

to  afterborn  children.     By  a  codicil,  he  afterwards  gave 

10,0002.  to  a  child,  by  name,  born  after  the  date  of  his 

will  and  a  few  weeks  before  the  codicil.     Lord  Alvanley, 

after  adverting  to  the  leaning  of  the  Court  against 

double  portions,  relied  upon  the  birth  of  the  child  after 

(a)  3  Yes.  289.  (*)  5  Yes.  369. 
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the  will  as  explanatory  of  the  reason  why  the  codicil  1844. 
was  made.  In  these  cases  it  is  to  be  observed,  that  the 
disposition  by  the  first  instrument  was,  in  a  sense,  con- 
tingent, or,  at  least,  dependant  for  its  result  upon  future 
events  affecting  the  class  of  persons  existing,  or  to  exist,  "  ****  k 
in  whose  favour  the  gift  was  made;  and,  between  the  ori- 
ginal and  the  later  instrument,  circumstances  occurred 
which  enabled  the  testator  to  provide  with  certainty  for 
that  which,  at  the  time  of  making  the  will,  was  neces- 
sarily contingent*  The  Court  thought  the  inference 
irresistible,  that  a  testamentary  disposition,  adapted  only 
to  the  altered  circumstances  of  the  case,  must  necessarily 
hare  been  intended  to  supersede  the  earlier  bequest 

The  next  cases  I  shall  refer  to  are  Cooie  v.  Boyd  (a), 
The  Attorney-General  v.  Hurley  (£),  and  Hemming  v. 
Gurrey(c).  In  all  these  cases  great  reliance  was  placed 
upon  the  similarity  in  the  form  or  formal  parts  of  the 
two  instruments  as  well  as  upon  the  similarity  of  the 
dispositions  in  each.  In  Hemming  v.  Gurrey  both  papers 
purported  to  be  the  will  of  the  testator.  Those  cases 
are  not  authorities,  except  where  both  circumstances  are 
combined.  Notwithstanding  the  similarity,  both  in 
form  and  substance,  yet  Lord  Eldon  thought  the  last 
case  one  of  great  doubt  and  difficulty. 

In  the  case  of  Barclay  v.  Wainwright{d)f  the  same  or 
greater  legacies  were  given  by  the  codicil  to  the  same 
individuals  as  in  the  will,  except  those  who  were  dead, 
and  servants  who  had  quitted  the  testator's  service.  In 
one  instance,  also,  a  legacy  was  expressed  to  be  in  addi- 
tion to  what  was  given  by  the  will;  other  circumstances 
ako,  noticed  by  the  Master  of  the  Rolls  in  his  judgment, 

(a)  2  Bro.  C.  C.  521.  Bligh,  N.  S.,  479. 

(4)  4  Madd.  2G3.  (d)  3  Vca.  462. 

W  2  Sim.  fc  St.  311;  and  1 
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1644.  occurred  in  favour  of  the  argument  for  substitution. 
The  only  circumstance  (if  any)  which  can  distinguish 
Barclay  v.  Waintoright  from  those  last  noticed,  is,  that  the 
Court  did  not  pointedly,  and  in  express  terms,  rely  upon 
*"*  *  the  similarity  between  the  two  instruments,  both  in 
form  and  substance.  That  similarity,  however,  existed, 
and  the  language  of  the  Court  apparently,  though  not 
in  terms,  refers  to  it  In  Gillespie  v.  Alexander  (a),  Sir 
John  Leach  relied  upon  this,  that  the  second  instrument 
contained  legacies  all  to  the  same  individuals  as  the  first, 
except  one  who  was  dead.  This  was  held  a  complete 
substitution  for  so  much  of  the  will  as  gave  legacies, 
but  no  further.  In  Campbell  v.  Lord  Radnor  (4),  neither 
the  facts  nor  the  reasoning  fully  appear. 

The  cases,  as  far  as  I  have  hitherto  noticed  them,  are 
important  for  the  executors,  because  they  establish  the 
principle  that  courts  of  justice,  in  deciding  upon  the 
effect  of  a  second  testamentary  paper,  will,  notwithstand- 
ing the  rule  of  construction  in  favour  of  accumulation, 
consider  whether  the  instrument  itself  may  not  have 
been  intended,  wholly  or  in  part,  as  a  substitution  for 
some  prior  instrument  But,  further  than  that,  they  do 
not  appear  to  me  materially  to  help  the  case.  There  is 
nothing  here  in  the  construction  or  form  of  the  two  in- 
struments, nor  in  the  altered  circumstances  under  which 
the  testatrix  made  the  codicil ;  nor  is  there  such  a  com- 
plete and  entire  repetition  of  the  legacies  in  the  will,  as 
an  integral  subject,  as  would  make  the  cases  I  have  no- 
ticed specifically  applicable  to  the  case  before  me. 

It  was  then  said,  that  the  cases  oiMoggridge  v.  Thack- 
well(c)  and  Fraser  v.  Byng  (d)  clearly  supported  the  ar- 

(a)  2  Sim  It  St.  145.  (c)  1  Ves.  jun.  464. 

(b)  1  Bro.  C.  C.  271.  {d)  1  Ituss.  &  Myl.  90. 
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gument  pressed  upon  me  by  the  executors,  that  the  first        ig44. 
codicil  famished  intrinsic)  evidence  that  the  work  upon      V"l2£"^ 
which  the  mind  of  the  testatrix  was  then  employed  was  «. 

Pain* 

that  of  revising,  explaining,  and  qualifying  her  will;  — * 
and  that  the  instances  in  which  this  was  expressed  or  •*M,f""'- 
apparent  were  so  numerous,  that  I  must  ascribe  a  like 
purpose  to  her  in  all  doubtful  cases.  In  Moggridgt  v. 
ThackvxUy  Lord  Loughborough,  after  observing  that 
simple  repetition,  where  it  was  exact  and  punctual,  was 
evidence  of  mere  repetition  and  nothing  more,  proceeded 
to  shew  that  the  meaning  of  the  word  "  stock"  in  the 
firet  codicil  was  uncertain,  and  concluded  that  the  addi- 
tion of  the  words  "  3i  per  cent  Consolidated  Bank  An- 
nuities'1 in  the  second  codicil  was  intended  to  explain 
what  was  defective  in  the  first,  and  that  the  second  was 
therefore  a  mere  repetition  of  the  first  This  was  en- 
forced by  the  consideration  that,  in  the  legacy  to  EUiott 
by  both  codicils,  he  referred  to  the  will,  and  did  not 
notice  the  first  codicil. 

In  Frater  v.  Byng,  Lord  Brougham  says,  and  rests 
hia  decision  on  the  ground,  that  the  testator  was  review- 
ing and  qualifying  what  he  had  done  by  the  will.  To 
these  authorities  I,  of  course,  defer.  But  it  appears  to 
me,  that,  in  applying  them  to  other  cases,  much  attention 
is  necessary  in  order  rightly  to  collect  the  sense  in  which 
the  words  w  revision,"  "explanation,"  and  "  qualification  " 
aw  to  be  understood.  A  testator  revising  his  will  may 
determine  to  increase  the  interest  of  some  only  of  the  le- 
gatees in  the  will,  and  that  in  different  proportions  and 
waya;  he  may  determine  to  give  some  additional  legacies, 
and  the  same  interest  in  such  additional  legacies  as  in 
the  original  legacies,  or  to  give  additional  legacies  differ- 
ing in  point  of  limitation  from  those  in  his  will.  The 
most  simple  way  of  doing  this  may  be  by  a  codicil,  and 
the  law  in  that  case  says,  that  the  legacies  by  the  codicil 
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Difference  of 
construction, 
where  all  the 
legatees  in  a 
will  are  provid- 
ed for  in  a  co- 
dicil, and  where 
the  codicil  con- 
tains repeti- 
tions of  some  of 
the  legacies  in 
the  will,  but 
not  of  all. 


shall  be  additional  to  the  legacies  in  the  will,  and  the 
greater  the  difference  between  the  legacies  in  the  will 
and  those  in  the  codicil,  the  stronger  and  clearer  is  the 
case  of  the  legatees;  yet  a  codicil  like  that  which  I  have 
supposed  might  properly  be  called  a  revision  of  the  will, 
but  not  revision  in  a  sense  which  will  help  the  argument 
of  the  executors.  The  words  "explanation"  and  "qualifi- 
cation" are  less  equivocal,  for  each  of  these  expressions 
supposes  ex  vi  termini  the  codicil  to  be  conversant  about 
the  self-same  matter  as  the  will,  and  in  that  or  a  like  sense 
the  word  "revision"  must  be  understood.  The  codicil  must 
contain  intrinsic  evidence  that  the  testatrix  was  thereby 
dealing  with  the  very  legacies  in  the  will,  or  this  argu- 
ment must  fail.  Now,  the  only  evidence  of  this  which  the 
codicil  is  said  to  contain  is  found  in  the  circumstance  that 
the  clauses  in  the  codicil  are  in  some  instances  repeti- 
tions of,  or  substitutions  for,  clauses  in  the  will,  and  that 
some  of  the  legatees  in  the  codicil  are  the  same  with 
legatees  in  the  will.  It  is  not  that  all  the  legatees  in  the 
will,  except  those  who  have  died,  are  provided  for  by  the 
codicil ;  nor  that  all  the  legatees  in  the  will,  except  those 
whose  legacies  the  testatrix  intended  to  alter,  are  pro- 
vided for  bjr  the  codicil ;  some  only  of  the  legatees  in 
the  will  are  named  in  the  codicil,  and  others  remain  in 
the  will  unnoticed  by  the  codicil,  and  the  argument  of 
the  executors  is  unsupported  by  any  of  those  collateral 
circumstances  which  have  formed  the  basis  of  the  judg- 
ment in  other  cases.  This  case  appears  to  me,  therefore, 
to  be  distinguishable  from  any  of  the  cases  relied  upon 
in  argument  Where  all  the  legatees  in  a  will  are  pro- 
vided for  by  a  codicil,  the  case  is  open  to  the  argument 
that  the  testatrix  may  have  intended  to  substitute  the 
codicil  for  that  integral  part  of  the  will  by  which  lega- 
cies are  given,  as  in  Gillespie  v.  Alexander.  But  if  the 
codicil  does  not  extend  to  all  the  legacies  in  the  will,  and 
no  explanation  can  be  offered  why  some  are  named  in  the 


CASES  IN  CHANCERY.  $47 

codicil  and  others  omitted,  the  cases  assume  a  very  dif-  1844. 
ferent  aspect.  To  say  in  such  a  simple  case,  that  the 
codicil  is  substitutionary  for  the  legatees  named  in  the 
codicil  itself,  only  because  they  are  named  there,  is  not 
to  state  an  exception  to  the  rule  that  legacies  by  dif-  JmdF*«*- 
ferent  instruments  are  cumulative,  but  to  deny  the  rule 
itself  Even  omitting  for  the  present  that  observation, 
in  how  many  instances  in  this  case  are  the  dispositions  in 
the  first  codicil,  repetitions  of,  or  substitutions  for,  those 
in  the  will?  And  by  what  reasoning  do  the  executors 
explain  the  omission  in  the  first  codicil  of  the  thirty- 
four  legatees  named  in  the  will,  but  not  named  in  that 
codicil?— -especially  in  a  case  in  which  the  will  is  unre- 
voked by  the  first  codicil,  not  only  as  regards  certain  of 
the  legatees,  but  also  as  regards  specific  legacies,  the 
residuary  clause,  and  the  appointment  of  executors — and 
in  which  the  first  codicil  confirms  the  wilL 

Now,  not  meaning  to  say  that  I  have  been  perfectly 
accurate  in  analyzing  the  contents  of  the  will  and  first 
codicil,  it  will,  I  believe,  be  found  that  the  following 
statement  is  sufficiently  accurate  to  support  my  con- 
clusion, if  that  conclusion  can  be  supported  on  the 
grounds  upon  which  I  rest  it     Omitting  a  few  new 
legacies  in  the  first  codicil,  there  are  but  two  clauses 
in  that  codicil,  other  than  clauses  of  express  substitution, 
which  can  be  stated  to  be  necessary  repetitions  of  clauses 
in  the  wilL    I  mean,  the  bequest  of  the  rings  to  two 
classes  of  persons,  namely,  the  executors  and  the  pall- 
bearers.    Six  legacies  in  the  will  are,  by  the  codicil,  ex- 
pressed to  be  revoked,  in  a  single  clause,  because  the 
legatees  are  dead;  and  there  are  six  other  separate 
clauses  of  revocation*     There  are  only  two  clauses  ex- 
pressed to  be  "in  addition."    Treating  the  clause  relat- 
ing to  the  six  lapsed  legacies  as  six  separate  clauses  of 
revocation,  the  above  statement  will  give  only  sixteen 

VOL,  XI.  8  H.  W. 
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clauses  in  which  the  testatrix  can  be  said,  necessarily,  to 
have  been  referring,  in  that  codicil,  to  the  same  matter 
asinthewilL  In  the  codicil  would  remain,  I  think,  seven- 
teen legatees,  treating  children  of  a  family  as  one.  Now, 
unless  I  am  in  error,  there  are  in  the  will  (including  the 
charity  legacies)  thirty-four  legatees  separately  men- 
tioned, whose  names  do  not  appear  in  the  first  codicil, 
and  of  which  thirty-four  legatees  twenty  are  not,  and 
fourteen  are,  named  in  subsequent  codicils ;  and  to  this 
must  further  be  added  the  observation,  that  the  will  con- 
tains specific  legacies,  a  residuary  clause,  and  the  ap- 
pointment of  executors  not  touched  by  the  first  oodiciL 
To  this  statement  there  is  an  additional  observation,  not 
favourable,  certainly,  to  the  claim  of  the  executors,  that 
amongst  the  seventeen  legacies  in  the  codicil,  to  which  I 
have  just  adverted,  are  some  which  it  is  next  to  impos- 
sible to  treat  as  substitutions.  I  allude  particularly  to 
the  legacies  to  the  children  of  Harry  Sherer,  which  are 
said  to  be  substitutionary  for  legacies  to  the  parent ;  and 
the  annuities  to  which  I  before  referred.  Whatever 
conjecture  may  do,  it  appears  to  me  that  I  must  go 
much  beyond  any  decided  case  if  I  were  to  hold  that  the 
first  codicil  is  a  substitute  only  for  the  legacies  mentioned 
in  it  The  exceptions  to  which  this  argument  applied 
must  therefore  be  overruled. 


statement.  Exception  VIII.  A  question  was  made  on  the  le- 
gacy of  fiOO/.,  bequeathed  by  the  will  to  "Was  Sanders, 
of  CHfiann  (a),  on  the  ground  of  uncertainty,  inasmuch  as 
more  than  one  person  might  claim  under  that  descrip- 
tion. 


Vice-Chancellor  :  — 
judgment.  Upon  the  eighth  exception,  a  question  of  personal 

(a)  Will,  leg.  22.    See  p.  208. 
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identity  has  been  raised*    The  description  of  the  legated        1944, 
id  said  to  apply  to  more  than  one  person*    If,  at  the  date 
of  the  will,  there  was  only  one  penon  answering  the  de- 
scription of  " Miss  Sanders"  there  is  no  room  for  doubt* 
and  if  there  was  then  more  than  one,  the  testatrix  must  "mS  s.,"  if 
be  understood  to  have  meant  the  eldest     Common  J^^fl0 

penon  answer- 

ueage  will  determine  the  meaning  in  that  case.  ing  thatde- 

scnpuon,  mast 
be  intended  the  eldest. 


In  support  of  the  Master's  report,  allowing  the  claim  statement. 
of  the  four  sisters  and  brother,  under  the  legacy,  "to 
the  three  sisters  and  brother  of  Miss  Juliana  Sanders" (a), 
the  following  cases  were  cited : — Scott  v.  FenouUiett(b)9 
Stebbing  v.  Walkey  (c),  Garvey  v.  ffiblert  (d),  Tomhins 
v.  Tomhins  (*),  Berkeley  v.  Palling  (f). 


Vice-Chancellor:-— 

The  testatrix  bequeaths  to  the  "  three  sisters  and  bro-     Judgment. 
thcr  of  the  late  Miss  Juliana  Sanders,  100/.  equally  to  i^gacT^noo/. 
hediYided  between  them."    Miss  Juliana  Sanders  had,  to  the  three 

sisters  of  A, ; 

at  the  date  of  the  codicil,  and  at  her  death,  four  sisters  A.  had  four 
and  one  brother  living,  all  of  whom  survived  the  testa-  court  "will  re- 
trix.    One  of  the  sisters,  Elizabeth  StisannaJi,  in  order  1?°^™^ 
to  clear  the  way,  and  enable  her  sisters  to  receive  the  gfretfce  100/. 

\  *  to  the  four. 

*nole  legacy,  has  released  her  interest  in  it  to  them.  A  relcaie  by 

one  of  the 
T  ,   .  sisters  to  the 

A  am  clearly  of  opinion,  that  the  argument  of  the  exe-  other  three 

cutore  on  this  point  is  well  founded,  and  that  Elizabeth  tiSrdeimto 

Susannah  cannot  better  the  case  of  the  other  sisters  by  £j  JSySu*" 
releasing  her  interest     She  must  shew  that  she  has  an 

(a)  First  codicil,  leg.  14.   See  (d)  19  Ves.  125. 

P-206.  -    ■  (#)  Id.  126,  n. 

(*)  1  Cox,  79.  </)  1  Rusfl.  496. 

(<0  2Bro.C%C.85. 

82 


250 


CASES  IN  CHANCERY. 


1844. 


Judgment. 


interest  before  the  release  can  be  of  any  use  in  making 
out  the  title  of  the  other  claimant*  I  think,  however, 
that,  by  virtue  of  the  legacy,  and  by  the  effect  of  the  re- 
lease by  Elizabeth  Susannah,  the  other  sisters  must  be 
held  entitled  to  the  whole  fund  given  to  the  Bisters.  The 
principle  is  stated  in  the  cases  which  are  collected  in 
i^per  (a),  and  is  this — that,  where  a  legacy  is  given  to  the 
three  children  of  A.,  A*  having  four,  five,  or  any  larger 
number  of  children  at  the  date  of  the  will,  the  Court  will 
reject  the  word  "  three"  upon  the  presumption  of  mis- 
take, and  all  the  children  of  A.  will  be  entitled  to  divide 
the  legacy  amongst  them.  The  three  sisters,  therefore, 
by  virtue  of  the  legacy,  and  by  the  release  to  them  of  her 
share  by  Elizabeth  Susannah,  are  entitled  to  the  whole 
of  the  legacy  of  lOOi 


Gift  to  B.  for 
life,  with  re- 
mainder to  the 
children  of  B. 
living  at  his 
decease  equally 
between  them. 
B,  died  in  the 
lifetime  of  the 
testatrix,  lead- 
ing three 
children,  one  of 
whom  after- 
wards died  in 
the  lifetime  of 
the  testatrix:— 
Held,  that 
there  was  no 
lapse  of  the 
third  part  of 
the  legacy  by 
the  death  of 
one  of  the 
children  of  2?. 
after  him,  and 
before  the  tes- 
tatrix, and  that 
the  two  surviv- 
ing children 
were  entitled  to 
the  whole 
legacy. 


Benjamin  Moore  (b)  had  five  children,  two  of  whom 
died  in  his  lifetime.  Benjamin  Moore  himself  died  in 
1837,  in  the  lifetime  of  the  testatrix,  leaving  three  child- 
ren surviving.  One  of  such  three  children  died,  after 
Benjamin  Moore,  but  in  the  lifetime  of  the  testatrix.  The 
testatrix  died,  leaving  the  other  two  children  surviving 
her ;  and  they  churned  the  500£  The  Master  allowed 
their  chum,  which  was  the  subject  of  the  thirtieth  ex- 
ception* In  support  of  the  exception,  the  executors  con- 
tended that  the  three  "  children  living  at  the  death"  of 
Benjamin  Moore  took  as  personam  designate,  and  that,  by 
the  death  of  one  of  them  before  the  testatrix,  one  third 
part  of  the  legacy  of  500Z.  lapsed* 

They  cited  Allen  v.  Callow  (c),  and  1  Jarman,  Tr.  on 


(a)  Tr.  Leg.  Vol.  1,  p.  ICO,    p.  208. 

3rd  ed.  (c)  3  Ves.  203. 

(b)  See  Will,  leg.  19,  ante,    P.  Arden,  M.  R. 


Per  Sir  /?. 
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Wills,  p.  297.   On  the  other  side,  the  reasoning  of  Mr.        1844. 
Jarman,  in  p.  298,  of  Vol,  1,  of  the  Treatise  on  Wills, 
Vvur  v.  Francis  (a\  Doe  <L  Stewart  v.  Sheffield  (b),  and 
Shuttleworth  y.  Greaves  (e),  were  cited. 


The  Vice-Chancellor  held,  that  the  children  living        1815. 
at  the  time  of  the  death  of  Moore  their  father  did  not     Jan' 13M' 
take  as  personse  designate ;  that  the  children  living  at     **&§****• 
that  time,  who  survived  the  testatrix,  took  the  legacy  as 
a  class ;  and  that  there  was  therefore  no  lapse. 

Exception  overruled. 


The  remaining  exceptions  were  taken  by  legatees 
whose  chums  were  disallowed  by  the  Master. 


The  legacies  bequeathed  by  the  codicil,  dated  in  Au-  The  testatrix 
gnst,  1836,  " To  Mrs.  and  Miss  Bowden,  of  Hammer-  ^?o Mn.  and 
math,  widow  and  daughter  of  the  late  Rev.  Mr.  Bowden,  jjjjjj/^i ?° 
200L  each  *  (d)9  were  claimed  by  Mrs.  and  Miss  Wash-  daughter  of  the 
bourne,  the  widow  and  daughter  of  Mr.  David  Wash-  each.   At  the 
fcww,  who  had  been  a  dissenting  minister  at  Hammer-  twnentai/in^" 
smith.    Mrs.  Wcuhboume  was  the  daughter  of  Mr.  Bow-  ■tnunent,  there 

°  .      were  no  persona 

deny  and  had  married  in  1810.     Mr.  Bowden  died  in  answering  the 

1812,  leaving  a  widow  surviving,  who  died  in  1820.  i^Tegacy  was 

The  testatrix,  who  died  at  a  great  age,  had  been  for  MrT^the 

many  years  acquainted  with  Mr.  Bowden.  and  with  the  daughter  of  the 

'  '  "~*  late  B.)  and . 

her  daughter 
Mub  W.  fthe  granddaughter  of  the  late  B.) :  it  was  proved  that  the  testatrix  was  intimately 
•oqnainted  with  the  late  A,  and  also  with  Mrs.  and  Miss  W.t  and  used  to  call  them  by 
Mn.fP.'s  maiden  name  of  B. : — Held,  that  this  evidence  was  admissible,  and  Mrs.  and 
Hin  W%  were  declared  to  be  entitled  to  the  legacies. 

M  2  Bro.  C.  C.  658.    S.  C.,        (r)  4  Myl.&  Cr.  35. 
2  Cox,  190.  [d)  Third  codicil,  leg.  15, 

(ft)  13  East,  526.  ante,  p.  206. 
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claimants,  and  the  deceased  Ifo.  Washbourne,  and  she  had 
been  repeatedly  known,  when  speaking  of  the  claimants, 
to  call  them  by  the  name  of  Bowden,  and  on  the  mistake 
being  pointed  out,  she  acknowledged  it,  and  said,  that 
she  meant  the  lady  of  the  minister  at  Hammersmith— 
the  daughter  of  Mr.  Bowden.  It  did  not  appear  that,  at 
the  date  of  the  instrument,  there  was  any  person  answer- 
ing the  description  of  Mr.  and  Mrs.  Bowden.  The  Mas- 
ter rejected  the  evidence,  as  to  the  habit  of  the  testatrix 
of  calling  the  parties  by  the  wrong  name,  and  her  expla- 
nation with  respect  to  the  persons  she  intended  by  that 
name  on  such  occasions ;  and  he  disallowed  the  claim, 
Mrs.  and  Miss  Washbourne  excepted. 


Judgment, 


The  Vice-Chancellob  said,  that,  if  Mrs.  Bowden, 
the  widow,  had  been  living  at  the  date  of  the  codicil 
under  which  the  legacies  were  claimed,  a  question  of 
much  greater  difficulty  would  have  arisen ;  for,  in  that 
case,  Mrs.  Bowden  and  Mrs,  Washbourne  would  have  an- 
swered the  description  of  "  Mrs.  and  Miss  Bowden?  It 
appeared,  according  to  the  evidence,  that  Mrs.  Bowden 
died  in  1820.  He  considered  the  evidence  to  be  per- 
fectly conclusive,  that  there  was  no  "  Mrs.  and  Miss  Bow- 
den" in  existence,  and  entitled,  at  the  date  of  the  codicil, 
to  the  benefit  of  this  bequest  Miss  Bowden  was  then  in 
existence,  and  she  was  now  Mrs.  Washbourne.  There  was 
also  a  Miss  Washbourne.  The  evidence  proved  that  the 
testatrix  knew  both  of  them,  and  had  known  the  father 
and  mother ;  that  the  testatrix  was  in  the  habit  of  calling 
Mrs.  Washbourne  by  the  name  of  Mrs.  Bowden ;  that 
she  was  frequently  reminded  of  the  mistake,  and  acknow- 
ledged that  she  always  confused  their  names  in  her  mind. 
That  evidence  was  admissible,  and  he  thought  it  was 
sufficient  to  entitle  Mrs.  and  Miss  Washbourne  to  this 


CASES  IN  CHANCERY. 


258 


legacy*  especially  in  a  case  where  there  was  no  possibi- 
lity that  any  other  "Mrs.  and  Miss  Bowden"  could  have 

been  intended. 

Exception  overruled. 


1845. 


The  legacy  bequeathed  to  "  Miss  Sarah  Jameson,  of 
Clapham  Common" '(a),  was  claimed  by  Frances  Anne 
Winter,  the  wife  of  William  Winter.  It  did  not  appear 
that  there  was  any  person  answering  the  description  in 
the  will,  or  any  person  known  to  the  testatrix  answering 
the  description  of  Miss  Sarah  Jameson,  either  at  the 
time  the  codicil  was  made,  or  afterwards,  before  the  death 
of  the  testatrix.  It  was  proved  that  the  testatrix  was 
on  intimate  terms  with  the  claimant,  who  was  then 
named  Frances  Anne  Jameson,  and  was  not  married  until 
after  the  death  of  the  testatrix ;  and  that  the  testatrix 
was  also  on  intimate  terms  with  the  mother  of  the  claim- 
ant, Mrs.  Sarah  Jameson,  who  did  not  claim  the  legacy. 
The  Master  did  not  allow  the  claim  of  Mrs.  Winter,  and 
Mr.  and  Mrs.  Winter  excepted. 

In  support  of  the  report,  the  executors  submitted,  that, 
as  the  description  in  the  will  could  be  made  to  correspond 
equally  with  the  claimant  or  with  her  mother,  by  re* 
jecting  the  name  "  Sarah  "  in  the  former  case,  or  the 
designation  "  Miss  "  in  the  latter,  and  that,  as  there  was 
no  reason  for  suggesting  one  omission  rather  than  the 
other,  the  bequest  was  void  for  uncertainty. 


Bequest  to 
"  Mia  Sarah 


There  was  no 
Mitt  Sarah 
Jameeon.  The 
testatrix  wu 
acquainted  with 
Mrs.  Sarah 
Jameeon,  and 
her  daughter 
Miss  France* 
Ann  Jameson. 
Frances  Ann 
Jameeon  mo* 
held  to  be  em- 
titled  to  the 
legacy. 

Statement. 


The  Vice-chancellor  said,  that  the  testatrix  clearly     judgment. 
intended  to  give  the  legacy  to  an  unmarried  lady,  and 
he  allowed  the  exception. 


(a)  Third  codicil,  leg.  10,  ante,  p.  206. 
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1845.  The  treasurer  of  "  Highbury  College"  excepted  to  the 

report  of  the  Master,  who  disallowed  his  claim  to  the 
legacy  of  500£,  given  by  the  second  codicil  to  Hexion 
Oiftbythewm  Academy^ 

of  100/.  to 

kp;  iml of°"  The  claim  was  founded  on  the  following  case:— In 
b^rJ^d  1784,  a  society  was  formed  by  Protestant  Dissenters  of 
codicil,  under  a  the  Independent  denomination,  for  the  education  of 

gift  of  that  ram  A 

to  each  of  the  young  men  of  that  persuasion  for  the  ministry.  The 
tio^TaThT  society  was  carried  on  at  Mile  End,  until  1791,  when  it 
will,   in  the      waB  removed  to  Hoxton,  where,  from  1791  to  1826,  the 


was  a  legacy  of  operations  of  the  society  were  conducted  in  a  large 

ton  Academr"  building  called  "  The  Hoxton  Academy."    In  1826,  the 

m^t^own  aa  ku^ess  °f  the  society  was  removed  to  Highbury,  and 

f^wtlfo?01"  from  ^  time  lt  was  caUed  " The  Highbury  College." 

meriy  called  The  title  "  Hoxton  Academy  w  had  not  been  applied  to 

demjT  There  an7  other  establishment,  institution,  or  society.    The 

Academ^a'the  removal  of  tte  business  of  the  Hoxton  Academy  to  High- 

date  of  the  oo.  bury  had  not  been  accompanied  by  any  alteration  in  the 

quently,  bat  object  or  constitution  of  the  society.    After  the  society 

aodetieahadfor  had  cea8e(i  to  occupy  the  building  at  Hoxton,  the  same 

W™iedithe0C"  P16111^868  had  been  twice  used  by  other  charitable  sode- 

premises :—  ties,  for  purposes  of  education ;  but  those  societies  made 

Highbury  CoU  no  claim  to  the  legacy,  and  it  did  not  appear  that  the 

entitle? tothe  test**1**  knew  of  their  existence. 

legacy  of  500/, 


Vice-Chancellor  : — 

Judgment.  This  is  a  case  on  which  I  certainly  entertain  a  doubt. 
The  testatrix,  by  her  will,  has  given  100/.  to  the  trea- 
surer of  Highbury  College  (6).  By  the  second  codicil, 
she  has  given  100/.  to  the  charities  named  in  her  will, 
of  which  Highbury  College  is  one(c).     She  has,  there- 

(a)  Leg.  42.  See  p.  209.  (o)  Leg.  29,  p.  209. 

(c)  Leg.  22,  p.  208. 
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fore,  in  her  second  codicil,  given  100£  to  Highbury  Col-  1845. 
lege,  and  in  the  same  codicil  she  gives  500/.  to  the  Hox- 
ton Academy.  The  exceptant  contends,  that,  although 
there  is,  in  this  codicil,  a  legacy  of  1001  to  the  treasurer 
of  Highbury  College,  the  legacy  of  500i  to  Hoxton  **"**• 
Academy  is  also  a  legacy  to  Highbury  College,  It  is  a 
question  of  identity,  and  I  am  of  opinion  that  the  Mas* 
ter,  in  rejecting  the  claim,  has  taken  the  only  course 
which  he  could  take.  It  is  probable  that  the  testatrix 
did  not  know  of  the  transmigration  of  Hoxton  Academy 
into  Highbury  College,  and  that  she  meant  that  esta- 
blishment which  is  now,  in  fact,  Highbury  College ;  and 
if  that  had  been  the  simple  case,  the  Court  would  have 
gone  a  great  way  to  support  the  bequest ;  but  it  turns 
out  that,  since  the  Hoxton  Academy  was  carried  to 
Highbury,  two  other  companies,  in  the  nature  of  chari- 
table societies,  have  occupied  the  same  house  or  place, 
one  of  them  being  a  missionary  society.  I  cannot  say 
that  the  testatrix  may  not  have  intended  one  of  them ; 
nor  can  I  say  that  she  may  not  have  intended  Highbury 
College.  In  this  case,  I  must  apply  the  same  observa- 
tion as  I  have  before  made,  and  resort  to  the  language  of 
the  codicil,  for  the  purpose  of  shewing  what  the  testa- 
trix has  herself  said.  The  same  codicil  which  gives  to 
Highbury  College  gives  also  to  Hoxton  Academy ;  and, 
in  such  a  case,  I  cannot,  upon  construction,  consider 
Highbury  College  as  identical  with  Hoxton  Academy. 
I  think  the  Master  is  right. 


After  the  institution  of  the  suit  Lee  v.  Pain,  one  of  Costs  to  be 
the  legatees  under  the  will  of  Mrs.  Waring  instituted  a  Srdered&after  7> 
suit  [Eiche  v.  Pain)  on  behalf  of  himself  and  all  the  other  ££%$**' 
legatees.    A  motion  was  made  by  the  Plaintiff  in  Lee  •?*in8tJC0*8 

ordered  to  do 

v*  Pain  to  stay  proceedings  in  the  causejof  Eiche  v.  Pain,  paid  by  the 
and  a  cross  motion  by  the  Plaintiff  in  Eiche  v.  Pain  to  fon^jsbank-" 
stay  the  proceedings  in  Lee  v.  Pain;  or,  that  the  soli-  **&**• 
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1845.        citor  for  the  Plaintiff  in  the  suit  of  Eicke  v.  Pom  might 
have  the  conduct  of  the  other  cause. 


The  Vice-Chancellor  (a)  refused  the  motion  in  Eicke 

jioril  27/A 

1843.   '     v.  Pain  with  costs,  and  stayed  the  proceedings  in  that 

Judgment      in**»  lowing  the  Plaintiff  to  attend  before  the  Master 

in  the  proceedings  in  the  other  suit;  reserving  the  costs. 


The  Plaintiff  in  the  suit  of  Eicke  v.  Pain  afterwards 
became  bankrupt ;  and,  upon  the  hearing  of  the  cause  of 
Lee  v.  Pain  for  further  directions,  he  presented  his  peti- 
tion, praying  that  he  might  be  paid  the  costs  of  the  suit 
of  Eicke  v.  Pain,  reserved  by  the  former  order.  The 
assignees  were  served  with  the  petition. 


Mr.  Terrell,  for  the  petition. 

Mr.  Tinney  and  Mr.  Hargrove,  for  the  executor. 

Jackson  v.  Leaf(b),  Taylor  v.  Southgate  (c),  and  Ex 
parte  Bentley{d),  were  cited. 


July  12M,  The  Vice-chancellor  ordered  the  costs  of  the  suit 
1845*        of  Eicke  v.  Pain  to  be  paid  out  of  the  estate  to  the  soli- 

judgment.  cjtor  0f  the  Plaintiff  in  that  suit,  (the  assignees  consent- 
ing) ;  but,  it  being  admitted  that  the  costs  of  the  motion 
ordered  to  be  paid  by  the  Plaintiff  in  Eicke  v.  Pain  to 
the  Defendant  Lee  (the  Plaintiff  in  the  other  suit)  had 
not  been  paid,  he  directed  the  costs,  which  were  now 
ordered  to  be  paid,  to  be  set  off,  so  far  as  the  same  would 
extend,  against  the  costs  so  remaining  unpaid. 

(a)  This  motion  was  made  be-  set  down. 

fore  his  Honor  the  Vice-Chan-  (Jb)  1  J.  &  Wf  229. 

cellor  Knight  Bruce,  before  whom  (c)  4  My].  &  Cr.  203. 

the  cause  of  Eicke  v.  Pain  was  (d)  2  Dea.  &  Ch.  578. 


The 
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July  Sth. 
1845. 

ROBERTS  v.  TUNSTALL.  nth  *  27th 

February, 

Uth  $  14M 

March. 

;  testator,  T.  TunstaU,  by  his  will,  dated  in  1809,  The  tenant  for 

.,  ~  life  of  an  estate, 

directed  his  debts  and  funeral  expenses  to  be  paid  out  of  who  was  also 
his  personal  estate,  and  gave  and  devised  to  his  wife  in8remaindar,8t 
Martha  all  his  freehold  estate  in  the  parishes  of  Rope-  fo/^iu?re11 

*^  f       of  the  testator, 

say  and  Clungcrford,  in  the  county  of  Salop,  and  all  other  with  a  power  of 
his  real  estate,  to  hold  to  her  his  said  wife  Martha  dur-  win  amongst  J 
ing  her  life ;  and,  subject  to  the  life-interest  so  devised  ^Sed^Sd  ob- 
to  her,  he  gave  and  devised  all  his  stud  real  estate  to  his  ***"«*  from  the 

°  #  objects  of  the 

said  wife  and  her  heirs,  in  trust,  to  be  divided  amongst  power,  a  release 
afl  his  children  who  should  be  living  at  the  time  of  the  gion  ^£^1 
decease  of  his  said  wife,  as  well  those  of  his  former  wife  5S3i^b«- 
ae  those  of  his  said  present  wife,  and  in  such  shares  and  tate  to  her  son 
proportions,  and  subject  and  liable  to  such  directions  with  debts  and 
and  appointments,  as  his  said  wife  Martha  should,  by  J^^ok  pos^ 


her  last  will  and  testament,  direct  and  appoint     The  »c»«onofthe 

rr  estate,  and  paid 

testator  also  thereby  gave  and  bequeathed  to  his  said  off  the  legacies 
wife  all  his  household  goods,  plate,  linen,  ready  money,  Fourteen  years 
and  all  other  his  personal  estate  during  her  life,  and  he  X? IS'oftSi 
declared  his  will  to  be,  that  his  said  wife  should  enjoy  tcnant  for  ^ 

and  seventeen 

the  same  during  her  life  only,  and,  at  her  decease,  divide  years  after  the 

the  same  to  and  amongst  all  his  children,  as  well  by  his  ^ersion^the  * 

former  wife  as  by  his  said  present  wife,  in  such  shares  ^{^endors6 

and  proportions  as  she  should  think  proper.     The  testar  *»  obj**  of  the 

tor  appointed  his  said  wife  and  another  person  execu-  become  insoi. 

trix  and  executor  of  his  will.  The  testator  died  in  1809,  bm  tos*  aside 

and  the  widow  alone  proved  the  will,  and  possessed  her-  ^i^JTth 

self  of  the  real  and  personal  estate.     The  testator  left  lapse  of  time 

was  a  bar  to  the 
relief;  and  that 

the  mere  circumstance  of  the  poverty  of  the  cestui  qne  trust  was  not  sufficient  to  excuse 

the  delay. 
Semite,  that  the  time  which  might  elapse  after  such  a  transaction,  during  the  life  of  the 

teaint  for  life  who  was  the  donee  of  the  power,  would  not  alone  be  considered  as  amount- 

agtolaches.f| 
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surviving  him  five  daughters  by  his  first  wife,  and  a 
son  and  two  daughters  by  the  said  Martha,  his  second 
wife. 

The  real  estate  of  the  testator,  which  passed  by  his 
will,  consisted  of  a  cottage  and  seven  acres  of  land  in 
the  parish  of  Hopesay,  and  three  undivided  fourth  parts 
of  an  estate  containing  about  120  acres  of  land,  situated 
in  the  parishes  of  Hopesay  and  Clungerfard*  The  tes- 
tator was  also,  in  his  lifetime,  seised  of  the  remaining 
undivided  fourth  part  of  the  latter  estate,  as  tenant  by 
the  curtesy  under  his  first  marriage.  In  a  suit  of  IGrk- 
patrick  v.  TunstaU,  instituted  some  time  after  the  testa- 
tor's death  by  a  party  claiming  under  the  heir-at-law 
of  his  first  wife  against  the  widow,  a  partition  of  the 
latter  estate  was  made,  and  one-fourth  thereof  was  con- 
veyed in  severalty  to  the  plaintiff,  and  three-fourths  to 
the  defendant  in  that  suit.  The  decree  for  partition  was 
made  in  1815,  but  the  deeds  of  conveyance  were  not 
finally  executed  until  1823.  A  valuation  of  the  estate 
was  made  for  the  purposes  of  the  partition,  and  the  en- 
tire estate  was  then  estimated  to  be  of  the  value  of 
720621  15*. ;  and  the  three-fourths,  of  the  value  of 
54:051  Is.  Other  estimates,  however,  stated  the  value 
of  the  estate  to  be  little  more  than  4000Z. 


By  an  indenture  of  release,  dated  in  December,  1824, 
made  between  the  five  daughters  of  the  testator  by  his 
first  marriage,  and  the  husbands  of  those  who  were  mar- 
ried, of  the  one  part ;  and  Martha,  the  widow,  of  the 
other  part;  in  consideration  of  750Z.  paid  by  Martha 
to  such  five  daughters  and  their  husbands  respectively, 
the  said  parties  of  the  first  part  released  and  discharged 
the  three  fourth  parts  of  the  estate  in  Hopesay  and 
Clungerfordy  which  had,  upon  the  partition,  been  taken 
by  Martha  in  severalty,  and  also  released  and  discharged 
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Martha  herself,  in  respect  thereof,  from  the  trusts  of  the 
will,  so  far  as  related  to  them  the  said  five  children  by 
the  first  marriage.  By  a  deed,  dated  in  January,  1825, 
indorsed  on  the  deed  of  December,  1824,  the  children 
of  the  first  marriage  also  released  their  interests  in  the 
same  premises  under  the  will  to  Martha  their  mother. 
At  the  time  of  this  transaction,  Martha,  the  widow,  and 
tenant  for  life,  was  about  seventy  years  of  age. 


259 


1844. 

Roberts 

v. 
Tun  stall. 

Statement. 


Martha,  by  her  will,  made  in  1827,  without  profess- 
ing to  exercise  the  power  of  appointment  given  to  her 
by  the  will  of  the  testator,  devised  all  her  real  and  per- 
sonal estate  to  the  Defendant  Benjamin,  her  eldest  son, 
subject  to  her  debts,  and  other  charges,  among  which 
was  a  legacy  of  2000/.,  which  she  bequeathed  to  her 
daughter;  and  the  testatrix  died  in  June,  182  7,  leaving  the 
five  children  of  her  husband  by  his  first  wife,  and  her 
two  children,  the  son  and  daughter  mentioned  in  her 
will,  surviving.  Upon  her  death,  the  Defendant,  Ben- 
jamin, proved  her  will,  entered  into  possession  of  the 
real  estate  of  the  testator,  and  afterwards  paid  off  the 
charges  upon  the  premises,  and  the  legacies  given  by 
the  will  of  Martha. 


At  the  date  of  the  deed  of  December,  1824,  all  the 
daughters  of  the  testator  by  his  first  wife  were  above 
thirty  years  of  age.  Margaret,  one  of  them,  was  the 
wife  of  John  Hill,  who  gained  his  living  by  hawking  tea 
and  other  light  articles  about  Shropshire  and  the  neigh- 
bourhood, having  a  small  lodging  at  Shrewsbury,  in  a 
house  kept  by  Margaret,  the  testator's  daughter,  then  a 
widow,  whom  he  married.  Hill  and  his  wife  afterwards 
opened  a  small  huckster's  shop  in  Shretosbury,  in  which 
situation  of  life  they  appear  to  have  been  at  the  date  of 
the  deed,  and  to  have  continued  afterwards.  Hill  became 
an  insolvent  debtor  in  1838,  and  the  Plaintiff  was  the 
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assignee  under  the  insolvency.  The  bill  was  filed  in 
January,  1842,  against  Benjamin,  the  devisee  and  exe- 
cutor of  Martha,  (Hill  and  his  wife  being  also  Defend- 
ant*), charging  that  the  conveyance  of  their  reversionary 
interest  by  the  children  of  the  first  marriage  was  fraud- 
ulent and  void,  forasmuch  as  it  was  founded  on  a  pur- 
chase by  a  trustee  from  her  cestui  que  trust,  and  one 
which  was  made!  moreover,  at  a  price  grossly  inadequate 
to  the  value  of  the  interest  conveyed  by  the  deed.  The 
bill  prayed  that  the  transaction  of  December,  1824, 
might  be  set  aside  as  to  the  share  of  Hill  and  his  wife, 
and  that  one  seventh  share  of  the  real  estate  of  the  tes- 
tator, including  as  well  the  premises  comprised  in  the 
deed  of  December,  1824,  as  the  cottage  and  seven  acres 
of  land  at  Hopesay,  might  be  conveyed  to  the  Plaintiff, 
and  that  Hilts  share  of  the  testator's  personal  estate 
might  be  paid  to  him. 


The  answer  of  the  Defendant  Beiyamin,  the  devisee, 
insisted  that  the  full  value  had  been  given  for  the  inter- 
est of  Hill  and  his  wife  in  the  premises ;  and  that  even 
if  less  than  the  value  had  been  paid,  all  parties  had  ac- 
quiesced for  seventeen  years,  fifteen  of  which  had  elapsed 
since*  the  death  of  Martha,  and  during  which  time  the 
Defendant  had  been  permitted  to  pay  off  the  legacy  of 
2000£,  and  the  other  incumbrances  charged  upon  the 
premises  by  the  will  of  Martha.  The  Defendant  also 
contended,  that  it  had  been  the  intention  of  all  the  par- 
ties to  the  deed  of  December,  1824,  that  the  cottage  and 
seven  acres  of  land  in  Hopesay  should  be  comprised 
therein  and  pass  thereby,  and  that  the  same  had  been 
Omitted  by  mistake ;  and  therefore,  that  a  conveyance  of 
that  part  of  the  real  estate  of  the  testator,  or  of  Hilts 
share  therein,  ought  not  to  be  decreed. 


At  the  hearing, 
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Mr.  Trnney  and  Mr.  Kenyon,  for  the  Defendant 
Benjamin  Tkautall,  objected,  that  all  the  children  of  the 
testator  who  survived  the  widow  were  necessary  parties 
to  the  suit.  Their  interests  in  the  estate  were  conveyed 
by  the  same  deed,  and  the  sale  must  be  treated  as  one 
joint  transaction,  and  not  as  a  contract  made  with  each 
child  severally.     - 


1844. 


Argument. 


Mr.  Romitty  and  Mr.  Parry 9  for  the  Plaintiff,  argued 
that  the  interest  of  every  child  in  the  estate  of  the  tes- 
tator was  unconnected  with  that  of  the  others ;  and  the 
circumstances  affecting  the  contract  in  equity,  as  impo- 
sition,— undue  influence, — ignorance, — or  imputed  ac- 
quiescence, might  be,  and  probably  were,  different  in  the 
case  of  every  child  The  right  of  every  child  to  set 
aside  the  sale  must,  therefore,  depend  upon  the  grounds 
of  his  particular  case.  There  was  no  necessity  for  mak- 
ing all  the  children  parties  to  a  suit  by  one,  founded  on 
its  peculiar  grounds, — from  the  divers  equities  affecting 
the  several  cases,  there  would  be  much  inconvenience  in 
making  them  all  parties  to  such  a  suit, — and,  in  point  of 
expense,  there  would  be  great  hardship  in  requiring  it. 


The  Vice-Chancellor  said,  that  the  devisee  in  trust      Judgment, 

of  the  estate,  or  the  Defendant,  as  her  representative,  was  bui  byone  of 

entitled  to  have  the  entire  trust  executed  at  once ;  and  *™rt*J^"tuU 

ought  not  to  be  subjected  to  the  possibility  of  several  »g*i™t  the  dc- 

different  suits  against  him  to  enforce  the  performance  of  trustee  to  set 

the  trust    The  sale  purported  to  be  made  for  one  sum,  a"  estate,  which 

and  aa  one  subject,  and  the  conveyance  was  made  by  one  Je  tlJ5J5j^ 

instrument,  and  there  was  no  suggestion  of  any  separate  "lithe  cestuis 

or  independent  contract  with  any  of  the  children.     The  one  sum,  and 

Defendant  was  entitled  to  require  that  the  deed  should  ™™UtmJ 

meat:  — Held, 
that  all  the  cestuis  que  trust  were  necessary  parties  to  the  suit. 

VOL.  IV.  *  S  8 
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either  be  set  aside,  or  established  as  against  all  the  par* 
ties  to  it,  at  once  for  all. 


Thb  bill  was  not  amended,  the  Defendant  having,  out 
of  Court,  agreed  to  the  prosecution  of  the  suit,  without 
making  the  other  children  parties.  The  Plaintiff  also 
abandoned  the  relief  sought  by  the  bill  in  respect  of  the 
personal  estate,  there  being  no  personal  representative  of 
the  testator  before  the  Court. 


1846.  Mr.  Romilly  and  Mr.  Parry,  for  the  Plaintiff. 

Feb.  19M. 

Argument.         Mr.  Tinney  and  Mr.  Kent/on,  for  the  Defendant. 

i 
The  case  ultimately  turned  on  the  question,  whether 

the  Plaintiff  was  barred  by  the  lapse  of  time.  The  fol- 
lowing cases  were  cited : — Drummond  v.  Duke  of  St.  Al- 
baiCs  (a),  Campbell  v.  Walker  (b),  Price  v.  Byrn  (c), 
Pulteney  v.  Warren  (rf),  Pettiward  v.  Prescott  (e),  Gre- 
gory v.  Gregory (/),  Champion  v.  Rigby(g). 


Feb.  27th. 
Judgment. 


Vice-Chancellor  : — 

The  Plaintiff  is  the  creditor's  assignee  of  John  HUl, 
one  of  the  Defendants,  who  is  insolvent ;  and  the  object 
of  the  suit  is  to  recover  from  Benjamin  TunstaU,  another 
of  the  Defendants,  certain  premises  comprising  a  cottage 
and  about  seven  acres  of  land,  and  also  a  seventh  part  of 


(a)  5  Ves.  433. 

(b)  Id.  680. 

(c)  Id.  680,  n. 

(d)  6  Ves.  72. 
(<)  7  Ves.  541. 


(/)  Coop.  201 ;  S.  C,  Jac 
631. 

(g)  1  Russ.&  Myl.  539 ;  S.  C, 
Tarn.  421. 
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certain  lands  and  hereditaments  which,  by  an  indenture 
of  December,  1824,  were  conveyed  to  Martha  Tunstall, 
under  whom  the  Defendant  Benjamin  claims  in  fee. 
The  bill  also  seeks  an  account  of  the  personal  estate  of 
Thomas  Tunstall,  the  late  husband  of  Martha;  but  it 
was  admitted  by  the  Plaintiff,  that,  in  the  present  state 
of  the  .record,  (the  personal  representative  of  Thomas 
Tunstall  not  being  a  party),  no  account  of  the  per- 
sonal estate  can  be  had ;  and  there  must  be  a  declara- 
tion inserted  in  the  decree,  that  the  Defendants  have 
waived  the  objection  that  the  personal  representative  of 
Thomas  Tunstall  is  not  a  party  to  the  suit 
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The  deed  of  December,  1824,  is  sought  to  be  im- 
peached on  two  grounds:  first,  that  the  transaction 
amounted  to  a  purchase  by  a  trustee  of  the  cestui  que 
trust,  while  the  relation  of  trustee  and  cestui  que  trust 
still  subsisted ;  and,  secondly,  that  it  was  a  purchase  of  a 
reversionary  interest  at  a  gross  undervalue.  The  facts 
which  support  the  first  objection,  and  the  reversionary 
nature  of  the  interest,  which  is  one  of  the  grounds  of  the 
second,  are  established;  and,  for  the  present  purpose, 
and  in  the  absence  of  further  evidence,  I  shall  consider 
the  inadequacy  of  consideration  as  also  proved.  [His 
Honor  stated  the  computation,  according  to  which, 
upon  the  evidence,  he  concluded  there  must  have  been 
a  considerable  undervalue.]  In  the  absence  of  inquiry, 
I  shall  assume  that  some  inadequacy  existed.  If,  there- 
fore, the  transaction  had  been  of  recent  occurrence,  a 
decree  for  the  Plaintiffs,  in  the  present  state  of  the  evi- 
dence, would  have  been  of  course.  But  another  ques- 
tion occurs.  The  deed  was  executed  in  December, 
1824,  and  Martha  died  about  two  years  and  a  half  after- 
wards, in  June,  1827.  The  bill  was  not  filed  till  1842, 
*  period  of  nearly  eighteen  years  after  the  transaction ; 
and  of  this  more  than  fourteen  years  had  run  before 
the  insolvency  took  place. 


vol.  IV. 


H.  W. 
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1840.  The  first  question  which  arises  is,  whether  this  delay 

can  be  excused,  or  whether  I  am  not  to  infer  from  it  a 
waiver  by  Hill,  and  all  who  claim  under  him,  of  their 
right  to  open  this  transaction.    The  right  to  open  such 
*****"*-     a  transaction  is,  from  the  first,  merely  equitable;  and 
the  Court  always  considers  delay,  on  the  part  of  those 
who  might  have  come  immediately  to  rescind  the  trans- 
action, as  evidence  of  an  intention  to  waive  that  right 
In  Price  v.  Byrn(a),  Lord  Alvanky  reftised,  after  a 
lapse  of  twenty  years,  to  set  aside  a  transaction  which 
might  have  been  set  aside  if  the  parties  had  applied 
in  time.   And  in  Campbell  v.  Walker  (6),  Lord  AhanUy 
referred  to  Price  v.  Byrn  with  approbation.     In  Gre- 
gory v.  Gregory  (e),  the  acting  trustee  under  a  will 
purchased  of  the  three  grandchildren  of  the  testator, 
who  were  the  cestuis  que  trust,  and  were  then  of  age, 
their  shares  and  interest  under  their  grandfathers  will, 
at  the  price  of  250/.  each,  being  150L  for  the  whole. 
The  relation  of  trustee  and  cestuis  que  trust  subsisted, 
and  the  interests  of  the  grandchildren  in  part  of  the 
property  were  reversionary;  and,  according  to  the  evi- 
dence, the  consideration  was  very  inadequate.     One  of 
the  sellers,  at  the  time  of  the  purchase,  was  in  ill-health, 
and  none  of  them  appeared  to  be  in  other  than  very 
poor  circumstances.  The  bill  to  set  aside  the  transaction 
was  filed  eighteen  years  after  it  had  occurred,  and  Sir 
William  Grant,  after  stating,  that,  if  the  parties  had  come 
when  the  transaction  was  recent,  the  plaintiffs  would 
have  had  a  right  to  set  aside  the  sale,  observed — "  Hie 
purchaser  was  the  acting  trustee,  from  the  year  1778  to 
the  year  1793,  and  must,  therefore,  have  acquired  a 
complete  knowledge  of  the  situation  and  value  of  the 
estates.    And  it  is  also  pretty  clearly  made  out,  that 
there  was  an  inadequacy  of  price  in  the  case.    If,  there- 
fore, the  purchase  had  been  recent,  I  am  of  opinion  that 

(a)  Cited  5  Ves.680.         (6)  5  Ves.  680.         (c)  Coop.  201. 
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it  ought  to  be  flat  aside.  Then,  a*  to  the  length  of  time  im. 
which  has  elapsed,  I  do  not  see  any  evidence  of  fraud 
or  circumvention  in  this  case.  Can  it,  then,  be  said, 
that  there  is  no  distance  of  time  at  which  circumstances 
originally  entitling  parties  to  relief  may  be  considered  J******** 
as  waived  or  abandoned?  Certainly  not  It  is  only  a 
rale  of  equity  that  a  trustee  shall  not  purchase.  In 
all  cases  in  which  length  of  time  has  not  been  allowed 
to  operate  against  the  title  to  relief,  it  has  been  shewn 
that  there  has  been  a  continuance  of  the  circumstances 
under  which  the  transaction  first  took  place,— as  of  the 
distress  of  the  parties,  or  of  the  improper  influence  used, 
or  of  some  other  circumstance."  And  he  dismissed  the 
bill,  solely  on  the  ground  of  acquiescence,  but  without 
costs.  That  decision  was  afterwards  affirmed  upon 
appeal  (a).  In  Champion  v.  Rigby  (&),  a  bill  was  filed 
to  set  aside  a  sale  of  property,  made,  it  was  alleged,  at  a 
great  undervalue  to  the  defendant,  who,  at  the  time, 
was  the  confidential  solicitor  of  the  plaintiff,  and  when 
the  defendant  knew  that  the  plaintiff  was  in  embar- 
rassed circumstances.  The  transaction  had  taken  place 
eighteen  years  before  the  bill  was  filed,  and  Sir  John 
Lack  dismissed  the  bill  on  the  ground  of  the  delay. 
That  decree  was  afterwards  affirmed  upon  appeal.  Mr. 
Ramify,  in  his  argument  for  the  Plaintiff,  endeavoured 
to  distinguish  the  present  case,  by  saying,  that,  in  the 
esses  which  I  have  mentioned,  the  Court  was  impressed 
with  the  difficulty  of  having,  on  a  given  day,  to  go  into 
the  question  of  the  value  of  the  property  at  the  time  of 
an  anterior  transaction;  a  difficulty  which  he  said  did  not 
e*i*t  hi  this  case,  as  the  Court  had  evidence  of  value,  to 
which  Margaret  Tunttall  was  privy,  contemporaneous 
with  the  transaction  in  question.  The  circumstance  that 
such  evidence  existed  is,  in  one  respect,  unfavourable  to 

(a)  Jse.  631,  (6)  1  Robs.  St  Mjl.  539. 
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the  Plaintiffs  case,  as  it  shews  that  the  Tendon  were 
aware  of  their  rights,  as  far  as  value  is  concerned,  at  the 
time  of  the  transaction.  But  the  argument  fails  in  this— 
that  the  principle  of  the  decisions  is,  that  the  injured 
party  has  waived  his  right  to  relief;  a  principle  which 
supposes  a  right  to  set  aside  the  transaction,  independ- 
ently of  that  fee  t 


It  was  then  argued  that  the  time  during  which  laches 
could  be  imputed  to  the  vendor  would  not  commence 
earlier  than  at  the  death  of  Martha  TuiutoU,  because  it 
was  said  that  her  power  to  appoint  the  fund  among  the 
children  would  operate  to  prevent  any  child  from  raising 
a  question  on  the  validity  of  the  deed  in  her  lifetime. 
To  that  argument  I  am  inclined  to  accede;  but  when 
the  estate,  which  was  the  subject  of  the  transaction, 
came  to  the  hands  of  another  person  on  her  decease,  I 
am  not  prepared  to  admit  that  the  time  which  had  run 
during  her  lifetime  is  to  be  wholly  disregarded  as  against 
an  innocent  party  claiming  under  her.  It  might  have 
been  proper  to  leave  out  of  consideration  the  whole  time 
which  elapsed  during  the  life  of  Martha  TunstaR,  how- 
ever long  that  time  might  have  been,  if  proceedings  had 
been  taken  immediately  after  her  death.  But  the  parties 
interested  in  this  case  did  not  do  that.  They  allowed 
fifteen  years  and  a  half  to  run  afterwards,  a  circumstance 
which  shews  that  it  was  not  to  the  power  which  Martha 
had  over  the  children  that  the  delay  can  be  attributed; 
and  although  the  lapse  of  time  between  the  transaction 
and  the  death  of  Martha  might  be  immaterial  if  the  bill 
had  been  filed  upon  her  decease,  I  think  that  lapse  of 
time  does,  in  some  degree,  enhance  the  obligation  to 
diligence  in  any  subsequent  attempt  to  set  aside  the 
deed  as  against  a  third  party ;  for,  whatever  would  tend 
to  justify  a  third  party  in  relying  on  the  title  acquired, 
and  in  dealing  with  the  property  as  his  own,  must  weigh 
against  the  vendor.    Upon  this  part  of  the  case,  there- 
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fore,  I  should  hold,  that  the  right  which  the  Plaintiff  1845. 

might  have  had  is  displaced  by  the  delay ;  and  the  only  rob«*ts 
remaining  question  is,  whether  the  Plaintiff  has  shewn  *- 


circumstances  that  excuse  the  delay  which  has  occurred. 

Where  a  transaction  of  this  kind  has  been  brought 
about  by  misrepresentation!  concealment,  or  undue  in- 
fluence, or  where  the  vendor  is  dependant  on  the  bounty 
of  the  purchaser,  the  Court  considers  that  the  right  of 
the  vendor  to  rescind  the  sale  exists,  without  the  impu- 
tation of  laches,  until  such  time  as  it  is  shewn  that  he 
was  released  from  the  position  in  which  he  was  placed 
by  those  circumstances.     The  poverty  of  a  vendor, 
added  to  the  other  circumstances,  is  also  a  material  in- 
gredient in  such  a  case.     But  where  none  of  these 
special  grounds  of  complaint  exist, — where  there  is  no 
misrepresentation,  concealment,  or  undue  influence,  and 
no  dependency  of  the  seller  on  the  purchaser, — where 
the  right  to  rescind  the  transaction  is  an  equity  arising 
oat  of  the  transaction  itself,  as  in  the  case  of  the  sale 
of  a  reversionary  interest,  is  it  to  be  said  that  waiver 
will  not  apply,  or  that  no  time  will  be  a  bar,  merely 
because  the  seller  was  poor?    I  cannot  be  wrong  in 
following  Sir  WiUiam   Grant  in  answering  this  ques- 
tion.  In  this  case  the  dependancy  ceased  in  June,  1827, 
and  no  excuse  is  offered  for  the  delay,  except  that  Hill 
was  a  tradesman  in  a  very  small  way  of  business.    The 
simple  question  is,  whether  the  smallness  of  the  property 
of  the  vendor  is  alone  sufficient  to  excuse  the  delay.    In 
Roche  v.  O'Brien  (a),  a  fraud  was  committed  upon  a 
distressed  man  in  the  situation  of  an  expectant  heir,  by 
the  purchase  from  him  of  his  expected  reversion  by  the 
defendant,  an  experienced  attorney ;  and  that  fraud  was 
continued  in  a  second  transaction,  intended  to  confirm 
the  first,  and  entered  into  some  years  afterwards,  while 

(a)  1  Ba.  &  Bea.  830. 
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1840.  the  distress  of  Ihe  vendor  ocmtinued.  Upon  a  bill  bring 
filed  to  set  aside  the  transaction,  twenty-seven  yean 
after  it  took  place,  Lord  Manners  did  not  say  that  mere 
pecuniary  distress  would  excuse  the  delay;  but,  on  the 
Judgment,  contrary,  his  language  was  against  such  a  conclusion, 
He  says,  "  Then,  can  length  of  time  be,  in  this  case,  a 
bar?  I  admit  that,  at  first,  it  may  appear  alarming, 
that  a  transaction  shall,  after  so  many  years,  be  investi- 
gated as  being  an  attempt  to  do  private  justice  at  the 
expense  of  public  policy;  and  if  it  had  not  been  satisfac- 
torily proved  that,  in  this  case,  fraud  had  been  heaped 
upon  fraud,  and  that  the  plaintiff's  father  had  continued 
under  the  influence  and  in  the  possession  of  the  defend- 
ant till  the  day  of  his  death, — if  it  had  not  been  proved 
satisfactorily  that  the  plaintiff,  in  the  same  distress  as 
his  father,  ignorant  of  his  rights,  had  also  been  grossly 
imposed  upon, — I  certainly  would  not  grant  relief.  But 
I  am  fully  convinced  the  deed  of  1770  is  bad;  that  the 
acts  relied  upon  are  not  acts  of  confirmation;  that  the 
length  of  time  has  been  accounted  for;  that  the  greatest 
portion  of  it  elapsed  while  the  plaintiff's  father  was  in 
the  situation  of  an  expectant  heir,  and  that,  until  his 
death,  he  was  in  the  power  and  under  the  control  of  the 
defendant.  I  am  therefore  of  opinion,  that  the  plain- 
tiff has  now  a  right  to  impeach  the  deed  of  1770,  and 
that,  without  impugning  any  principle  of  public  policy, 
I  ought  to  decree  this  deed  to  be  set  aside."  I  do  not 
understand  the  observation  of  Sir  WiWam  Grant,  in 
Gregory  v.  Gregory, — that  poverty  in  the  vendor  was 
proved  to  have  been  the  fact  at  the  time  of  the  sale,  but 
that  the  evidence  did  not  shew  there  had  been  a  contin- 
uance of  the  distress, — as  meaning  more  than  to  express 
the  fact  that  the  question  arose.  If  he  had  thought  that 
the  delay  would  have  been  excused  by  the  poverty,  I 
cannot  but  think  he  would,  in  the  absence  of  a  sugges- 
tion that  the  condition  had  been  changed,  have  presumed 
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that  the  original  condition  had  continued,  or  have  direct- 
ed an  inquiry. 

As  this  point  was  not  touched  upon  until  the  close  of 
the  argument,  I  think  it  right  to  give  the  Plaintiff  an 
opportunity  of  producing  any  oases  to  shew,  that,  where 
the  equity  to  rescind  the  transaction  depends  wholly 
upon  the  nature  of  the  transaction,  as  a  sale  of  a  rever- 
sionary interest,  (no  misrepresentation,  concealment,  or 
ignorance  of  facts  being  relied  upon),  time  is  imma- 
terial only  because  the  seller  is  poor.  I  do  not  find 
anything  in  the  authorities  to  that  effect;  and  I  think 
the  reasoning  is  rather  the  other  way.  In  the  absence 
of  any  such  authorities,  I  think  the  decree  must  be  con- 
fined to  the  cottage  and  seven  acres  of  land,  not  com- 
prised in  the  deed. 
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I  do  not,  however,  mean  to  lay  down  any  general 
role;  but,  in  the  circumstances  of  this  case,  as  I  am  at 
present  advised,  my  opinion  is,  that  the  consequences 
of  unexplained  delay  must  prevail.  It  is  contrary  to  all 
experience  to  suppose,  that,  because  a  party  is  poor, 
lie  is  therefore  unable  to  obtain  professional  advice. 
The  case  ia  one  which  requires  that  I  should  not  de- 
prive the  party  in  possession  of  any  argument  arising 
from  the  acquiescence  of  the  vendors.  The  party  in 
possession  has,  on  the  faith  of  the  title  which  he  took, 
pud  off  large  charges  upon  the  estate ;  and  if  this 
transaction  is  now  to  be  set  aside  in  favour  of  the  cre- 
ditors of  the  insolvent,  it  would  give  those  creditors  a 
great  benefit  at  the  expense  of  an  innocent  party. 

I  have  confined  my  observations  to  HilTs  share. 
There  are,  however,  many  members  of  the  same  family 
parties  to  the  same  transaction,  of  whose  circumstances 
I  know  nothing,  and  who  have  all  acquiesced  in  the 
transaction  from  the  beginning,  and  do  not  now  dispute 
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it.  It  is  not  impossible  that,  upon  strict  inquiry  into 
the  actual  value  of  the  property,  after  all  proper  deduc- 
tions in  respect  of  the  value  of  the  life  interest,  the  dif- 
ference between  the  market  value  and  the  value  by  the 
tables,  and  the  amount  of  the  charges  paid  off  by  Martha, 
it  might  turn  out  that  the  price  paid  is  much  nearer  to 
the  actual  value  than  would  be  supposed  from  the  con* 
eiderations  I  have  before  adverted  to. 


March  nth.  The  cases  of  Wood  v.  Dowries  (a)  and  Edwards  v. 
Meyrick  (b)  were  mentioned  to  the  Court  as  authorities 
on  the  question  of  the  effect  of  poverty  as  an  excuse  for 
delay  in  applying  to  set  aside  a  conveyance  obtained 
under  inequitable  circumstances. 


March  HM.  The  Vice-Chancellor  said,  that  the  cases  referred  to 
did  not  affect  the  opinion  he  had  expressed  on  this  case; 
that  the  unexplained  lapse  of  fifteen  years  and  a  half) 
after  the  relation  of  trustee  and  cestui  que  trust  had 
ceased,  and  the  interest  of  the  latter  had  become  no 
longer  reversionary,  added  to  the  two  years  and  a  half 
which  had  passed  during  the  life  of  the  trustee,  was  an 
answer  to  the  demand  made  in  this  suit,  with  reference 
to  the  property  comprised  in  the  deed  of  December, 
1824;  and  that  the  mere  fact,  that  the  party  whose 
assignee  complained  of  the  transaction  was  poor,  was 
not  sufficient  to  obviate  the  effect  of  the  delay,  or  entitle 
the  Plaintiff  to  set  aside  the  sale. 


(a)  18  Ves.  120. 


(b)  2  Hare,  60. 
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PENFOLD  v.  BOUCH.  nth  and  20th 

November, 

lEEVkwiffiEmmaPenfoldwa*  possessed  of  a  sum  An  unmarried 
of  about  1500/.  3i  10*.  percent  stock,  and  another  sum  ^^SiSSa 
of  about  800£  of  the  like  stock,  which,  before  her  mar-  *°  t™tcc,£r 

1  *        ,  .  ,  herself.      Hie 

rage,  she  transferred  into  the  names  of  the  Defendants  letter  supposed 
Baueh  mdPhzlUpps,  (the  latter  of  whom  was  her  brother),  temJtf  the 
to  hold  such  stock  as  trustees.  Some  lime  after  this  a^nre^toee 
transaction,  she  was  introduced  to,  and  became  the  wife  "**  *"«*  °f  iu 
of,  the  other  Plaintiff  Pen/old.  The  sum  of  1500/.  stock  ter  the  marriage 
was  made  the  subject  of  a  settlement  on  this  marriage,  hwbsjid^^ 
and  PenfM  and  his  wife  demanded  a  transfer  of  the  *£. *"■■££ 

J  a  transfer  of  the 

8002,  stock  to  themselves,  which  the  trustees  refused  to  fori,  which  the 
make  without  a  settlement  thereof  for  the  separate  use  to  make  with- 
of  the  lady,  and  for  the  benefit  of  the  issue  of  the  mar-  Sn^thf*" 
riage.    The  bill  prayed  that  the  trustees  might  be  or-  S0™**  "J*"., 
tiered  to  transfer  the  fund,  and  pay  the  costs  of  the  suit  he  settled  for 

the  benefit  of 
the  wife  and 

The  trustees,  by  their  answer,  said,  that  the  Plaintiff  a*sTSrtie 
Emma,  in  a  letter  to  the  Defendant  Bouch,  had  requested  trustees  ought 

. ,  to  hare  trana- 

Um  to  be  a  trustee  for  her,  together  with  the  Defendant  ferred  the  fund, 

PhiUipps,  but  that  the  said  letter  had  been  lost,  and  they  u^mutTh^re. 

were  therefore  unable  to  set  forth  the  same  in  the  words  ^P1^ 

costs. 

and  figures  thereof;  that  the  said  Emma  resided  with 
the  Defendant  PhiUipps  when  she  wrote  such  letter, 
and  it  was  addressed  from  his  house;  and  that  the  reason 
for  her  writing  such  letter  was,  that  the  Defendant  Bouch 
bid  refused  to  become  such  trustee  unless  some  letter 
was  written  containing  a  request  to  that  effect.  The 
trustees  submitted,  that  the  operation  and  effect  of  the 
arrangement  was  to  create  a  trust  for  the  sole  and  sepa- 
rate use  of  Emma  Pen/old  and  her  children,  and  that 
the  plaintiff  had  full  notice  of,  and  assented  to,  such 
arrangement;  and,  under  such  several  circumstances,  the 
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Defendants  submitted  that  they  were  bound  to  see  that 
the  property  so  vested  in  them  as  aforesaid  was  settled 
and  secured  upon  and  subject  to  such  trusts,  and  were 
not  justified  in  making  the  transfer  required  by  the  bill, 
except  under  the  sanction  of  the  Court.  By  their  first 
answer  the  Defendants  had  stated  they  were  advised 
that  they  could  not  safely  transfer  the  fund;  but,  upon 
being  interrogated  with  respect  to  such  advice,  it  ap- 
peared that  it  rested  upon  their  own  opinion,  and  not 
upon  that  of  any  professional  adviser. 


Argument.  Mr.  RomUly,  for  the  Plaintiffs,  Mr.  Walker,  for  the 
trustees  of  the  fund,  and  Mr.  Leech,  for  the  trustees  of 
the  marriage  settlement  The  question  chiefly  discussed 
was,  whether  there  was  any  point  upon  which  the  trus- 
tees of  the  fund  were  justified  in  requiring  the  sanction 
of  the  Court,  and,  if  not,  whether  they  ought  not  to  pay 
the  costs  of  the  Plaintiffs  of  the  suit.  The  cases  cited 
were — Janes  v.  Lewis  (a),  Angler  v.  Stannard(b\  Thorby 
v.  Feats  (c),  and  WUKa  v.  Hi$eox(d). 


20th  Not.  The  Vice-Chancellor  said,  he  had  read  the  plead- 
Judgment.  %m%*  f°r  ^e  purpose  of  seeing  whether,  if  there  was 
no  ground  for  giving  the  trustees  of  the  fund  their 
costs,  he  might  at  least  excuse  them  from  paying  costs. 
There  was,  however,  no  evidence  of  the  terms  of  the 
trust,  and  nothing  from  which  the  Court  could  infer 
that  it  was  not  a  trust  for  Emma  Pen/old  absolutely. 
If  otherwise,  the  defendants  might  possibly  have  eli- 
.  cited  the  terms  by  a  bill  of  discovery,  but  no  such  bill 
had  been  filed.    The  Defendants  admitted,  that,  in  their 


(a)  1  Cox,  199. 

(b)  3  MyL  &  K.  566. 


(c)  1  Y.&C.C.C.48S. 
(rf)  4  Myl.  &  Cr.  197. 
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resistance  to  the  demand,  they  bad  not  been  directed  by  1S44. 
the  opinion  of  any  competent  legal  adviser.  The  suit 
could  be  of  no  benefit  in  the  protection  of  the  cestui 
que  trust,  and  could  only  have  the  effect  of  diminish- 
ing the  fund.  The  decree  sought  by  the  bill  must  be 
made  against  the  trustees  of  the  fond  with  costs. 


DICKTN  v.  EDWARDS.  3rd*5tkDec. 

XHE  testator,  by  his  will,  dated  in  1828,  devised  his  The  testator 

messuage  and  lands  at  JPoodseaves,  in  the  county  of  estate  to  a  tnu- 

&fy,andall  other  his  real  estate,  unto  J.  fVaffardmd  ^S^Sa 

hi*  heirs,  upon  trust,  out  of  the  rents  and  profits  of  the  d™*®*  Wm  to 

•  j  i      %.  i  •  raise,  D7  ****  °* 

said  hereditaments  and  premises,  to  pay  an  annuity  of  the  timber  and 

2001  to  the  testator's  niece,  Sarah  Bay  ley,  for  her  life ;  growing  there- 

and,  subject  thereto,  upon  trust,  during  the  life  of  the  ^wKSf'ba- 

said  Sarah  Bayky,  to  pay  the  residue  of  the  rents  and  9J2J5J1  to£e 

profits  unto  his  nieces  Sarah  Adams  and  Ann  Diehin,  paid  at  his  age 

in  equal  shares;  and,  after  the  decease  of  his  said  niece  with^&terest 

Sarah  Bay  ley,  to  the  use  of  her  second  and  other  J?^*  ^JJ^ 

younger  sons,  severally  and  successively  in  tail  male;  and,  giving  other 

in  default  of  such  issue,  to  the  use  of  Thomas  Harper  cies,  the  testa". 

Adams  during  bis  life,  remainder  to  the  said  trustee  and  ^^duof1 

his  heirs,  to  preserve  contingent  remainder,  with  remain-  **■. P*™0™1 

der  to  the  use  of  the  firstand  other  sons  of  the  said  Thomas  to  the' payment 

Barper  Adams,  severally  and  successively  in  tail  male,  debta,  funeral' 

with  di vers  remainders  over,  and  the  ultimate  remainder  ^^^H^tm 

*  ary  expenses, 

to  the  testator's  own  right  heirs.    «  Provided  always,"  to  certain  lega- 

tees  therein 

the  testator  added,  "and  I  do  hereby  authorize  and  named:— 
empower  the  said  J.  Watford  and  his  heirs  to  raise,  by  murreTby  the" 
sale  of  the  timber  and  other  trees  growing  on  my  said  ^fi^ * 

Plaintiff  to  hare 
fee  legacy  of  10001.  raised  by  sale  of  the  timber,  and,  if  the  same  should  be  insufficient,  out 
°f  the  personal  estate,— that  the  legacy  of  1000/.  was  not  charged  upon  the  personal  estate. 
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estate  at  fVoodseaves  aforesaid,  the  sum  of  10001,  which 
I  give  and  bequeath,  and  also  the  principal  sum  of  1000L 
now  due  to  me  from  Sir  Rowland  Hill,  unto  Francis 
Dickin,  son  of  the  said  Ann  Dickin,  to  be  paid  to  him 
when  he  shall  attain  the  age  of  twenty-four  years,  but 
without  interest  for  the  same  in  the  meantime."  And 
the  testator  by  his  said  will,  "  after  giving  other  pecuni- 
ary legacies,  gave  and  bequeathed  all  the  residue  and 
remainder  of  his  personal  estate,  subject  to  the  payment 
of  his  legacies,  debts,  funeral  and  testamentary  ex- 
penses "  (a),  unto  his  said  nieces  Sarah  Adams  and  Ann 
Dickin,  equally  to  be  divided  between  them,  share  and 
share  alike.  The  testator  directed  his  executors  to 
convert  into  money  so  much  of  his  personal  estate  as 
should  not  consist  of  money ;  and  the  legacies  which 
should  lapse  by  the  death  of  the  legatees  before  him 
the  testator  gave  to  their  respective  personal  representa- 
tives, to  be  distributed  according  to  the  statute.  The 
testator  died  in  1829.  Walford,  the  trustee,  died  in 
1836,  and  devised  [the  trust  estate  to  the  Defendant 
Barker. 


Francis  Dickin  attained  twenty-four  years  of  age  in 
1844,  and  filed  his  bill  against  the  executor, — Sarah 
Bayley,  the  heiress-at-law  of  the  testator,  and  Barker, 
the  devisee  of  the  trust  estate,  admitting  that  the  legacy 
of  1000/.  due  from  Sir  Rowland  Hill  had  been  pud, 
and  alleging  that  no  tenant  in  tail  of  the  real  estate  was 
then  in  existence.  The  bill  prayed  that  the  other  1000£, 
with  interest  from  the  time  the  Plaintiff  attained 
twenty-four,  together  with  his  costs,  might  be  raised 
by  sale  of  the  timber  and  other  trees  growing  on  the 
estate  at  Woodseaves,  or  a  competent  part  thereof;  and, 


(a)  This  was  the  statement  in    could  know  of  the  will  on  de- 
the  bill,  which  was  all  the  Court    murrer. 
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that,  if  from  any  cause  the  full  amount  of  such  legacy, 
interest,  and  costs,  should  not  be  paid  by  such  means, 
then  that  the  same,  or  the  deficiency,  might  be  paid 
out  of  the  personal  estate. 

The  executor  of  the  testator  demurred  to  so  much  of 
the  bill  as  prayed  that  the  legacy  of  10002.,  or  the  sum 
not  raised  by  the  sale  of  the  timber,  might  be  paid  out 
of  the  personal  estate,  insisting,  for  cause  of  demurrer, 
that,  according  to  the  true  construction  of  the  will,  the 
personal  estate  was  not  applicable  to  the  payment  of  the 
said  legacy. 


1844. 


Bittern***. 


Mr.  RomiUy  and  Mr.  BazaJgette,  for  the  bill ;  Mr.  Argument. 
Tbtney  and  Mr.  Cankrien,  for  the  demurrer.  The  argu- 
ment was,  whether  the  legacy  in  question  was  a  specific 
legacy,  or  merely  demonstrative;  and  whether  the  per- 
sonal estate  was  liable  to,  or  exempted  from,  the  charge. 
The  cases  cited  were — Savile  v.  Blacket  (a),  Duke  of 
Ancasterr.  Mayer  (b),  Ashburnerv.  Macguire(c),  Reade 
v.  Litclifield  (d)y  Spurway  v.  Glynn  (e),  Hancox  y. 
Abbey  (/),  GiUaume  v.  Adderley  (y),  Tower  v.  Lord 
Rous  (A),  Booth  y.  BlundeU  (i),  Rickets  v.  Ladley  (A), 
Mann  v.  Copland  (/},  Fowler  y.  WiUougliby  (wi),  Camp- 
hell  v.  Graham  (n),  Roohe  v.  Worrell  (o),  Cohrile  v. 
Middleton  (p\  Mc  Cleland  y.  Shaw  (?> 


(a)  1  P.  Wms.  778. 
(()  1  Bro.C.C.  454, 
(V)  2  Bro.  C.  C.  108. 

(d)  3  Ves.  474. 

(e)  9  Ves.  483. 
(/)  11  Ves.  179. 
(g)  15  Ves.  384. 
(A)  18  Ves.  132. 


(•)  19Ves.495;S.C.,lMer. 
193. 
(*)  SRuss.418. 
(/)  2  Mtdd.  223. 
(m)  2  S.  &  S.  354. 
(»)  1  Rum.  &  Myl.  45a 
(©)  11  Sim.  216. 
(p)  3  Bear.  570. 


(?)  2  Scb.  &  Lef.  538. 
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5th  Dec. 
Judgment. 
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Vicb-Chahcellob  : — 

The  first  question  is,  whether,  in  the  clause  of  the  will 
that  creates  the  charge  of  the  1000&,  which  is  the  subject 
of  this  suit,  that  sum  is  so  bequeathed  as  to  make  it  a 
charge  upon  the  general  personal  estate  of  the  testator, 
or  whether  it  is  not  confined  to  the  real  estate ;  and,  if 
it  be  so  confined  by  the  clause  I  have  referred  to,  the 
only  other  question  is,  whether  there  is  anything  in  the 
other  part  of  the  will  by  which  the  personal  estate  is  sub- 
jected to  the  charge. 


There  is  no  doubt  that,  where  a  testator  bequeaths  a 
sum  of  money  in  such  a  manner  as  to  shew  a  separate 
and  independent  intention  that  the  money  shall  be  paid 
to  the  legatee  at  all  events,  that  intention  will  not  be 
held  to  be  controlled  merely  by  a  direction  in  the  will 
that  the  money  is  to  be  raised  in  a  particular  way,  or 
out  of  a  particular  fund.  It  may  be  difficult  in  some  of 
the  reported  cases  to  discover  the  evidence  of  that  sepa- 
rate and  independent  intention  which  the  Court  has  as- 
cribed to  a  testator  rather  than  allow  the  objects  of  their 
bounty  to  be  disappointed ;  but  I  understand  the  prin- 
ciple of  all  the  decisions  to  be  that  which  is  relied  upon 
by  Sir  T.  Phtmer  in  Mann  v.  Copland  (a),  and  is  ex- 
pressed, I  think,  with  sufficient  distinctness  by  Lord 
Macclesfield  in  Savik  v.  Blachet  (6).  However  that  may 
be,  it  cannot,  I  apprehend,  be  denied  that,  if  a  testator 
simply  charges  his  real  estate  with  a  sum  of  money,  and 
then  bequeaths  the  money  so  charged,  the  real  estate 
alone  is  liable  to  the  payment.  In  this  case,  the  testator 
authorizes  and  empowers  his  trustees  to  raise,  by  sale  of 
the  timber  and  other  trees  growing  on  his  estates  at 


(a)  2  Madd.  223. 


(ft)  lP.Wms,778. 
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fFoodseaoes,  the  sum  of  lOOOi,  which  he  gives  to  the 
Plaintiff.  That  does  not  render  the  personal  estate  liable 
to  the  payment  of  the  legacy.  Unless,  therefore,  there 
be  something  in  the  will  to  shew  that  the  personal  estate 
was  intended  to  be  charged  with  the  1O0O&  directed  to 
be  raised  from  the  timber,  ibis  demurrer  most  be  allow- 
ed. Now,  the  part  of  the  will  relied  upon  by  the  Plain- 
tiff for  this  purpose  is  thus  stated  in  the  bill:  "And  the 
testator,  after  giving  other  pecuniary  legacies,  gave  and 
bequeathed  all  the  residue  and  remainder  of  his  personal 
estate,  subject  to  the  payment  of  his  legacies,  debts, 
funeral  and  testamentary  expenses,  unto  his  said  nieces 
Sarah  Adams  and  Ann  Dickm,  equally  to  be  divided 
between  them,  share  and  share  alike."  For  the  purpose 
of  determining  the  effect  of  the  language  of  the  residuary 
gift  thus  stated,  I  must  assume  that  I  have  put  the  right 
construction  upon  the  clause  bequeathing  the  legacy, 
which  I  first  considered,  and,  assuming  that,  I  cannot 
distinguish  this  case  from  Hancox  v.  Abbey  (a).  The 
legacies,  subject  to  which  the  personal  estate  is  given,  are 
those  to  which  the  personal  estate  was  liable,  and  not 
the  lOOOt,  which,  upon  the  hypothesis,  is  a  charge  ex- 
pressly upon  that  part  of  the  real  estate. 


1844. 


Judgment. 


Demurrer  allowed,  with  liberty  to  amend. 


(a)  11  Vet.  179. 
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13^  and  17  th 
Mmrch. 

Witness*  ex- 
amined for  the 
Defendant,  on 
an  inquiry  at 
to  the  Talne  of 
an  estate  in  fee 
simple,  in  an- 
swer to  inter- 
rogatories de- 
posed, that, 
subject  to  a 
certain  lease  in 
which  it  was 
comprised,  the 
▼sine  was  so 
much.     By 
their  affidaf  its 
subsequently 
they  stated, 
that  they  meant 
to  refer  to  the 
lease  as  benefi- 
cial to  the 
owner  of  the 
fee  simple,  and 
not  as  a  bur- 
den,  which  the 
examination,  as 
taken  down, 
would  imply. 
On  the  motion 
of  the  Defend- 
ant, the  wit- 
nesses were  al- 
lowed to  be 
re-examined  on 
that  point, 
notwithstand- 
ing the  De- 
fendant was 
himself  the 
lessee  of  the 
estate,  and  had 
by  his  state  of 
facts  alleged, 
that  the  lease 
contained  co- 
venants which 
were  burden- 
some on  the 
owner  of  the 
fee  simple. 


CASS  v.  CASS. 

U  NDEB  a  decree  in  a  suit  charging  the  Defendant,  a 
trustee  and  executor,  with  the  improper  sale  of  a  trust 
estate,  an  inquiry  was  directed  before  the  Master  whe- 
ther the  estate  had  been  properly  sold,  for  the  benefit  of 
the  cestui  que  trust;  and,  in  the  course  of  that  inquiry, 
there  was  a  point  in  dispute  as  to  the  value  of  the  pro- 
perty in  1826,  when  the  testator  died.  The  Defendant, 
by  his  state  of  facts,  represented  the  value  of  a  farm 
called  Smelt's  Farm,  in  fee  simple,  subject  to  a  certain 
lease  granted  to  himself  in  the  testator's  lifetime,  to  be 
2480JL;  and  he  produced,  as  witnesses,  two  surveyors 
who  deposed  that  the  said  sum  was  the  value  thereof, 
"  subject  to  a  lease  for  a  term  of  twenty-one  years  to 
the  Defendant  J.  Cass,  commencing  in  March,  1822,  and 
determinable  at  his  option  at  the  first  seven  or  fourteen 
years." 

The  Defendant  now  moved  for  liberty  to  exhibit  far* 
ther  interrogatories  for  the  examination  of  the  two  wit- 
nesses touching  the  value  of  Smelt's  Farm  in  1826,  and 
particularly  in  regard  to  the  lease  to  which  that  estate 
was  subject  The  circumstances  under  which  the  mo- 
tion was  made  are  stated  in  the  judgment 


Mr.  Walker  and  Mr.  Piggott,  appeared  for  the  motion, 
and  Mr.  RomiUy,  Mr.  JEbnsley,  and  Mr.  Rolt,  for  the 
Plaintiffs  and  the  other  Defendants,  opposed  it.  Whit- 
taker  v.  Wright(a),  and  the  cases  there  cited;  and  also 


(a)  2  Hare,  321, 322.     See  alto,  S.  C,  3  Hare,  412. 
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GridU  v.  GanseU  (a),  Rowley  v.  Ridley  (b),  Kirk  v. 
JfirA  (c),  Zorrf  Abergavenny  v.  PoweU{d),  Hovgham  v. 
&ro<fy*(e),  Metford  v.  Peter*  (/> 


1845. 


^fyvmai/. 


Vice-Chancelloh  : — 

This  was  an  application  for  leave  to  re-examine  wit- 
nesses who  had  been  examined  upon  interrogatories  be- 
fore the  Master.  It  appears  to  me,  upon  the  cases,  that 
applications  for  liberty  to  re-examine  a  witness  for  the 
purpose  of  adding  to  his  evidence  anything  which  he  has 
omitted  have  generally  been  refused,  on  the  ground  that 
it  is  dangerous  to  allow  a  witness  to  add  to  his  testimony 
after  the  examination  has  closed.  But  when  the  ground 
of  the  application  has  been  that  the  examination  as  taken 
down  conveys  a  different  meaning  from  that  which  the 
witness  at  the  time  intended  it  should  have,  and  the 
Court  has  been  satisfied  that  there  was  reason  to  believe 
that  such  was  the  case,  the  Court  has  been  more  indul- 
gent in  relaxing  the  rule  according  to  which  a  case  is 
considered  to  be  closed  against  further  evidence  when 
publication  has  passed.  In  Lord  Abergavenny  v.  Powell, 
l*)r&Eldon  said  that  the  Court  would  not  make  an 
order  to  permit  the  examination  of  a  witness  until  after 
publication,  for  this  reason :  that,  until  after  publica- 
tion, the  Court  could  not  know  to  what  the  witness 
was  going  to  depose, — whether  new  matter  or  matter 
explanatory  of  the  old.  It  is  true  that  the  cases  of  each 
etas  often  come  near  each  other.  But  if  the  Court  is 
well  satisfied  that  the  witness  merely  wishes  to  make  his 


W  2  P.  Wmi.  646. 
(*)lCox,281;S.C.,2Dick. 

677. 

(c)  13  Vw.  280. 
VOL  iv.  i 


(d)  1  Mer.  130. 

(e)  2  Sim.  &  St.  221. 
(/)  8  Sim.  630. 


17/A  March. 
Judgment. 


H.  W. 
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1845.  evidenoe  express  what  he,  at  the  time  of  giving  it,  in- 
tended that  it  should  express,  the  Court  appears  often  to 
have  allowed  the  re-examination  to  take  place, — always 
remembering  that  the  Court  retains  the  former  evi- 
JnSymtnL  <jencej  together  with  the  facts  of  the  case,  that  it  may 
see  whether  the  corrected  evidence  is  entitled  to  credit 

Now,  this  case,  so  far  as  the  Defendant  himself  is  con- 
cerned, appears  to  call  for  very  little  indulgence  on  this 
point.  The  question  was,  whether  certain  property  of 
the  testator  had  been  properly  sold.  In  order  to  ascer- 
tain that,  it  is  supposed  to  be  necessary  to  inquire  what 
was  the  value  of  the  property  at  the  time  of  the  death  of 
the  testator.  Part  of  the  property  called  Smelt's  Farm, 
which  had  been  sold  for  2400JL,  was  at  the  lime  of  the 
testator's  death  let  to  the  Defendant  John  Com,  the 
trustee  and  executor,  for  a  term  of  twenty-one  yean, 
commencing  in  1822,  and  determinable,  at  the  option  of 
the  lessee,  at  the  end  of  the  first  seven  or  fourteen 
years  at  a  rent  of  751  a  year,  with  a  covenant  on  the 
part  of  the  testator  to  pay  for  certain  improvements 
which  the  lessee  might  make.  With  a  view  to  the  in- 
quiry, the  Defendant  carried  in  before  the  Master  a 
state  of  facts  shewing  that  SmelfsFarm,  at  the  time  of 
the  death  of  the  testator,  was  subject  to  this  lease; 
stating  also  the  covenant,  or  the  effect  of  the  covenant, 
respecting  the  improvements;  and  subsequently  alleging 
that  the  value  of  the  farm,  subject  to  the  lease,  was 
2480/.  Two  witnesses,  Mr.  Kimpton  and  Mr.  Bigg,  gave 
evidence  by  affidavit  before  the  Master  that  the  property 
subject  to  the  lease  was  worth  2480/1 ;  shewing  that  the 
state  of  facte  was  founded  on  the  evidence  intended  to 
be  given  by  these  witnesses.  That  mode  of  proof  was 
objected  to,  and  the  witnesses  were  examined  upon  in- 
terrogatories. These  interrogatories  I  have  read :  they 
are  framed  with  a  view  to  ascertain  whether  the  pro- 
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perty  was  or  not  valued,  subject  to  the  lease.     The  wit-        1845. 
nesses  upon  this  examination  stated  that  the  property, 
subject  to  the  lease  granted  by  the  testator  to  the 
Defendant,  was  of  the  value  of  24802, ;  upon  this  evi- 
dence the  Master  made  the  observation,  which  could       "^P"*** 
scarcely  be  avoided, — that,  as  the  property  was  sub* 
ject  to  the  lease,  it  was  necessary  for  him  to  look  at 
the  terms  of  the  lease.     If  the  lease  were  beneficial 
to  the  estate  of  the  testator,  then  the  determination 
of  the  lease  might  diminish  the  value  of  the  property; 
and,  on  the  contrary,  if  it  were  beneficial  to  the  te- 
nant, the  property  discharged  from  the   lease  would 
be  worth  more  than  it  would  be  with  the  lease  up- 
on it;  and,  as  it  appeared  that  this  lease -was  benefi- 
cial to  the  tenant,  or  at  least  that  the  tenant,  the 
trustee  and  executor,  had  claimed  and  taken  credit  in 
tifl  account  with  the  testator's  estate  for  the  sum  of 
80Q£,  for  the  benefit  of  the  lease,  as  compensation 
under  the  covenant,  the  Master  was  of  opinion  that  some 
additional  value  must  be  added  to  the  2480/.,  the  effect 
of  which  would  be  to  shew  that  the  property  had  not 
been  sold  at  its  full  value.     The  witnesses  by  their  affi- 
davits say  in  effect  that  their  meaning  has  been  miscon- 
ceived or  erroneously  expressed.     They  say  that  the 
question  put  to  them  was,  whether  the  property  subject 
to  a  lease  for  twenty-one  years  (not  meaning  the  lease 
u  question)  was  worth  so  much ;  and  they  swear  that 
they  proceeded  upon  the  supposition  that  the  rent  re- 
served in  the  lease  was  the  full  annual  rent,  and  that 
such  lease  was  beneficial  to  the  party  entitled  to  the  fee 
rimple  of  the  property ;  that  the  question  they  addressed 
themselves  to  was,  whether  property  subject  to  a  lease 
of  twenty-one  yeare  was  not  worth  more  than  property 
*hich  had  no  tenant  upon  it,  or  only  a  yearly  one. 
That  may  be  a  question  between  the  parties  hereafter. 
The  witnesses,  however,  say,  which  certainly  may  be 
u2 
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Judgwunt. 


Minute. 


true,  that  their  meaning  was,  that  the  property  under 
the  lease  was  worth  more  than  the  property  would  be  on 
a  yearly  tenancy. 

Another  observation  on  the  case  is  this:  the  De- 
fendant Cass's  solicitor  has  made  an  affidavit  upon  this 
motion,  in  which  he  has  taken  upon  himself  to  swear 
that  the  words  of  the  witnesses  referring  to  the  lease 
slipped  inadvertently,  and  by  accident,  into  the  deposi- 
tions. But  the  witnesses  say  nothing  of  the  sort.  They 
say  that  their  meaning  was  different  from  what  was 
stated.  The  solicitor  deposes  that  their  reference  to  the 
words  of  the  lease  slipped  in  by  inadvertence.  I  cer- 
tainly should  think  this  a  dangerous  case  in  which  to 
relax  the  common  rule,  and  I  should  be  very  reluctant 
to  do  so,  if  there  were  not  obvious  means  existing  of 
checking  any  evidence  which  may  be  given  on  the  re-ex- 
amination. If  upon  the  cross-examination  of  these  wit- 
nesses it  shall  turn  out  that  they  had  their  attention 
called  to  the  terms  of  the  lease,  and  possessed  the  know- 
ledge which  the  Defendant  had  when  he  delivered  his 
state  of  facts,  it  may  be  scarcely  proper  hereafter  to  act 
upon  their  evidence.  I  think  it  will  be  proper,  however, 
to  give  them  the  opportunity  of  stating,  whether,  without 
knowing  anything  more  of  the  facts  than  their  affidavits 
shew,  they  misunderstood  the  effect  of  the  interrogatory 
which  was  put  to  them.  I  think  it  right,  therefore,  to 
let  them  go  in  and  be  examined,  without  prejudice  to 
any  question  between  the  parties. 


Without  prejudice  let  the  Defendant  John  Can  be  at  liberty  to 
re-examine  the  witnesses  Kimpton  and  Bigg,  touching  the  matter  of 
their  former  depositions  respecting  the  ▼slue  of  Smelt's  Farm  in  the 
year  1826,  subject  &c,  (ante,  p.  378),  the  Master  to  settle  the  inter- 
rogatories, and  the  Plaintiffs  to  be  at  liberty  to  cross-examine  the 
witnesses  as  to  the  same  matter.  Defendant  to  pay  the  costs  of  the 
motion. 
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KAYE  v.  WALL.  l6M,i70,a»<* 

26th  July. 

1  HE  Defendant  had  by  answer  objected  to  answer  the  Exceptions  for 
greater  part  of  the  bill,  on  the  ground  that  it  was  demur-  *£e  orcnSed, 
rable  for  want  of  parties,  and,  the  objection  having  been  "jj**r  ^  38th 
sustained,  the  Plaintiff  amended  his  bill;  and  the  De-  gut,  1841,  on 
fendant  answered  only  such  interrogatories  as  had  been  the  Su  wu  de- 
introduced  by  amendment.  (See  the  Report  of  the  JfJ^^ 
caee,ante,p.l28>  KEl 


The  Plaintiff  filed  exceptions  to  the  answer  on  the  wd^Defond- 
21st  of  April,  1845.     The  Master,  by  his  report  dated  JgJJEJ"1 
the  17th  of  June,  1845,  found  the  answer  insufficient     menu  only:— 

Held,  on  ex* 
ceptions,  that 

The  Plaintiff  moved  to  take  the  report  off  the  file  for  £J£ft%2 

irregularity.     The  motion  was  founded  on  the  General  ■■■*  ■"■*•* 
^  J  not  only  the  in. 

Order  XII  of  April,  1828,  which  directs  that  the  Order  terrogatoriei 

referring  an  answer  for  insufficiency  shall  be  considered  amendment, 

as  abandoned  unless  the  party  obtaining  the  Order  shall  SJ^Sto^WU 

procure  the  Master's  report  within  a  fortnight ;  or,  the  ***** nmd  no* 

been  answered* 
Master  shall,  within  the  fortnight,  certify  that  a  farther     0n  the  refer. 

time,  to  be  stated  in  his  certificate,  is  necessary  to  en-  «"*  jf  ■?  "; 

.     swer  for  insur- 
able him  to  make  a  satisfactory  report.     The  affidavit  fidency.  if  the 

in  support  of  the  motion  stated  that  the  Defendant  had  be  not  made 

searched  in  the  proper  office,  and  had  found  no  certificate  JJ^J1  jJJ^Se 

of  the  Master  that  he  had  enlarged  the  time  for  making  Muter  doee 

,.  #  ...  not  iw/JH*  that 

nis  report.     In  opposition  to  this  evidence  the  report  time  certify  that 

was  read,  in  which  the  Master  stated,  "And  I  find  I  time formak- 
enlarged  the   time  for  making  my  report  until  this  Jg^ortSir. 
day."  ward*  made  on 

the  same  refer- 

enoe  will,  under 

the  12th  General  Order  of  1828,  be  irregular. 

It  it  not  material  whether  the  certificate  of  enlargement  of  time  be  filed  or  not,  wmMc. 
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1845.  The  case  stood  over  to  inquire  into  the  practice  u  to 

making  and  filing  the  certificates  of  enlargement  of  time. 
It  appeared  to  be  the  practice  in  the  offices  to  file  the 
certificates.  The  Master  in  this  case  had  made  a  note 
in  bis  book  of  enlarging  the  time,  but  it  did  not  appear 
whether  the  note  was  made  within  the  fortnight,  or  after 
its  expiration. 


Statement. 


Judgment.  The  Vice-Chancellor  said  he  did  not  consider  it 
was  of  any  importance  in  point  of  regularity,  with  refer- 
ence to  the  Order,  whether  the  certificate  of  enlarging 
the  time  was  filed  or  not :  the  material  question  was 
when  it  was  made,  or,  which  was  the  same  thing,  when 
the  note  of  that  enlargement  had  been  made.  There 
was  so  much  uncertainty  and  doubt  with  regard  to  the 
time  at  which  the  note  was  made,  that  the  Court  would 
not  act  upon  the  report  as  regular.  Hie  oase  must  go 
back  to  the  Master. 


The  case  came  on  upon  exception  to  the  Masters 
report,  who  found  the  answer  insufficient 


ArffMmtnt.  Mr.  Ramilty,  in  support  of  the  exception,  contended, 
that,  by  the  amendment  of  the  bill,  the  Plaintiff  must 
be  held  to  have  admitted  the  answer  to  be  sufficient 
with  respect  to  the  interrogatories  which  had  been  con- 
tained in  the  original  bill ;  and  he  could  not  obtain  an 
answer  to  that  port  of  the  bill,  except  by  framing  the 
amendments  in  a  special  form  adapted  to  that  object, 
and  praying  that  the  Defendant  might  answer  both  the 
original  and  the  amended  bill 
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Mr.  Stwton,  supporting  the  report,  submitted  that 
the  amendment  of  the  bill,  after  exceptions  overruled  on 
the  ground  of  a  defect  of  parties,  wholly  excluded  the 
hypothesis  admitted  in  ordinary  cases  of  amendment 
under  the  old  practice,  that  the  Plaintiff  admitted  the 
sufficiency  of  the  first  answer.  The  inconvenience  of  per- 
mitting a  defendant  to  avail  himself  of  the  benefit  of  a 
demurrer  in  this  form  was  forcibly  exemplified  in  the 
present  case ;  but  that  inconvenience  would  be  greatly 
aggravated  if  one  result  of  the  practice  should  be,  as 
was  here  insisted,  to  deprive  the  Plaintiff  altogether  of 
his  right  to  discovery  with  respect  to  the  matters  which 
the  original  bill  happened  to  contain.  But,  even  on  the 
strict  rule,  the  answer  was  insufficient  in  some  respects: 
the  interrogatory  as  to  the  possession  of  documents  "  re- 
lating to  the  matters  aforesaid"  was  a  new  interrogatory, 
if  the  amended  bill  contained  any  new  matter  whatso- 
ever. 


1845. 


Argument. 


The  cases  cited  were  Taylor  v.  Wrench  (a),  Partridge 
v.  Hay  craft  (b)>  Mazarredo  v.  Maitiand  (c),  Ovey  v. 
Laghton  (rf),  Miller  v.  Wheatiey  (e\  Glassington  v. 
Thwaites(J),  Taylarv.  Bailey (g),  Buncombe  v.  DavisQi). 


Vice-Chancellor  :- 


In  the  cases  of  Tipping  v.  Clarke  (t),  Drake  v.  Jufr  26M. 
Drake(k),  Fatrthornev.  Weston  (/),  and  Woods  v.  Woods  (m),  jud^ni. 
I  had  occasion  to  consider  and  decide  upon  the  con- 


(«)  9  Ves.  315. 
(*)  11  Ves.  570. 

(c)  3  Madd.  66. 

(d)  2  Sim.  &  St  35. 

(e)  1  Sim.  296. 
(/)  2  Rust.  458. 


(g)  3  Myl  &  Cr.  677. 
(h)  1  Hare,  193, 
(i)  2  Hare,  383. 
(*)  Id.  647. 
(I)  3  Hare,  387. 
(m)  Id,  411. 
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1845.  etruction  of  the  38th  Order,  of  August,  1841.  Since 
those  cases  were  decided,  the  same  question  has  come  be- 
fore another  judge,  from  whose  opinion  I  seldom  differ 
without  mistrusting  my  own,  and  who  has  put  upon  that 
Judgment.  Ogfa  a  construction  different  from  what  I  had  done. 
That  circumstance  has  made  me  feel  bound,  in  the  pre- 
sent case,  to  reconsider  my  own  decisions.  The  grounds 
upon  which  I  founded  myself  in  those  cases  were — 

1.  That  the  language  of  the  38th  Order,  strictly 
interpreted,  required  the  construction  I  put  upon  it 

2.  That  the  Order  would  be  nugatory,  unless  it  were 
so  construed. 

3.  That  the  Order  was  certainly  intended  to  have  the 
effect  which  I  thought  the  language  required ;  and 

4.  Not  denying  that  there  were  some  inconveniences 
attending  the  Order  so  interpreted,  they  were  not  of 
such  a  nature  as  to  justify  the  Court  in  rejecting  the 
natural  meaning  of  the  words  in  which  the  Order  is  ex- 
pressed. 

With  respect  to  the  first  of  these  grounds,  if  the  de- 
fendant may  refuse  to  answer  "  any  interrogatory  or 
part  of  an  interrogatory,"  he  may  do  so  as  to  each  inter- 
rogatory in  succession ;  and  the  word  "  demurrer  "  does 
not  exclude  any  demurrer,  by  means  of  which  the 
Defendant  might  have  protected  himself  against  disco- 
very. I  cannot  see  in  the  words  of  the  Order  any 
ground  for  saying  those  words  are  not  as  large  as  I 
understand  them  to  be. 

With  respect  to  the  second  ground,  if  the  word  "de- 
murrer" is  not  to  be  understood  in  the  large  sense  in 
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which  I  understand  it,  it  must  be  confined  to  demur-  1846. 
rere  applicable  only  to  particular  questions,  as  to  in- 
terrogatories, the  answer  to  which  would  subject  the 
defendant  to  pains,  penalties,  and  forfeitures,  or  which 
would  be  breaches  of  professional  confidence,  and  such  v******* 
like  cases.  But  for  such  cases  no  such  order  as  the  38th 
Order  was  necessary:  the  defendant  (notwithstanding 
he  defended  himself  by  answer,  and  not  by  demurrer  or 
plea)  might  always  have  declined  to  answer  such  ques- 
tions. 

Then,  as  to  the  intention  of  the  Order,  which  is  the 
third  ground :  this,  though  not  a  judicial  ground  for 
interpreting  the  words  of  the  order,  may  with  pro- 
priety be  referred  to  as  a  reason  for  not  departing  from 
the  literal  meaning  of  the  words.  Now,  the  38th  Order 
was  one  of  those  which  were  suggested  by  the  late  Mr. 
Sharpe  and  myself,  to  Lord  Cottenham,  for  his  consider- 
ation. Some  considerable  time  intervened  between  the 
times  when  the  suggestion  was  made,  and  the  Orders 
were  published,  and  I  do  not  know  what  may  have  passed 
in  Lord  Cottenhairis  mind  in  that  interval ;  but  I  know 
that  the  object  of  the  Order  was  fully  explained  to  him 
in  the  first  instance,  in  accordance  with  what  I  stated 
in  Tipping  v.  Clarke.  It  was  thought  this  alteration  in 
the  practice  might  usefully  be  made  where  the  bill  was 
demurrable,  but  pleas  were  advisedly  omitted. 

With  respect  to  the  fourth  ground,  I  have  already* 
u  the  cases  above  referred  to,  anticipated  nearly  all 
the  inconveniences  which  have  been  suggested.  If  the 
defendant  should  put  on  the  file,  under  the  name  of  an 
v^wer,  a  document  which  did  not  fulfil  the  conditions  of 
an  answer,  the  plaintiff  might  in  this,  as  in  similar  cases, 
move  to  take  it  off  the  file.  The  observation  that  the 
effect  of  my  construction  of  the  Order  is  to  deprive  the 
Plaintiff  of  the  benefit  of  the  practice,  which  obliges  the 
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1846.  defendant,  if  he  demurs  to  the  bill,  to  do  so  within 
twelve  days  is  not  well  founded,  at  least  to  the  extent 
suggested*  In  cases  of  bills  for  discovery  only,  the  ob- 
jection holds  to  some  extent;  but,  even  in  those  cases, 
Md9m€ni%  the  subsequent  practice  is  materially  different  In  suite 
seeking  relief,  the  consequence  of  a  demurrer  and  of  an 
answer  are  widely  and  essentially  different;  and  in 
all  such  cases  the  different  oonsequenoes  of  a  demurrer 
and  answer  still  remain.  On  an  answer  being  filed,  the 
case  may  be  regularly  prosecuted  to  a  hearing,  at  the 
option  of  the  plaintiff  If  he  can  prove  his  case  with- 
out admissions  by  the  defendant,  he  may  immediately 
reply  to  the  answer  and  go  into  evidence.. 

It  was  said  that  the  Master  had  no  jurisdiction  to  in- 
quire, whether  a  bill  was  demurrable  or  not  upon  ex- 
ceptions to  an  answer.  That  was  one  of  the  reasons 
assigned  by  Lord  JElden,  why  a  defendant,  who  de- 
fended by  answer,  could  not  refuse  to  answer  particular 
interrogatories  only  because  a  demurrer  to  the  whole 
bill,  if  filed  in  time,  might  have  been  sustained.  He 
said  that  the  Court  was  called  upon  to  overrule  the 
Master's  decision,  without  being  in  a  condition  to  say 
the  Master  was  wrong  (a).  But,  if  the  construction  of 
the  38th  Order  be  that  which  I  suppose  it  to  be,  the 
Order  has  given  the  Master  that  jurisdiction.  The  Order, 
framed  with  the  intention  I  have  mentioned,  certainly 
appears  to  be  attended  with  some  inconvenience,  which 
it  may  require  a  supplemental  Order  fully  to  obviate. 

The  only  other  point  is  that  which  arises  on  the  ex- 
ception. The  Defendant  says  that  the  Plaintiff,  by 
amending  his  bill,  has  admitted  the  former  answer  to  be 
sufficient,  and  that  he  cannot  now  take  exceptions  to  it 


(a)  15  Ves.  378.     See  cases  collected,  Treatise  on  Discovery, 
p.  248  et  seq. 
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But  the  answer  to  this  objection  is  obvious.  In  the  1846. 
first  place  the  bill  has  been  amended  only  by  adding 
parties,  together  with  such  charges  as  are  necessary  to 
explain  that  amendment,  which  takes  the  case  out  of  the 
operation  of  the  rule  relied  upon  by  the  Defendant:  *d9m***- 
Taylor  v.  Bailey  (a),  and  the  cases  there  referred  to. 
The  reason  for  not  answering  parts  of  the  original  bill  is 
stated  in  the  answer  to  be,  that  the  original  bill  was 
demurrable.  If  that  objection  is  removed  by  the  amend- 
ment, it  then  ceases  to  exist.  And  I  think  the  observ- 
ations of  Lord  Cottenham,  in  Taylor  v.  Bailey,  when 
applied  to  the  new  practice  introduced  by  the  38th 
Order,  points  out  the  course  of  practice  by  means  of 
which  the  Court  would  sustain  the  right  of  the  Plaintiff 
to  take  exceptions.  Where  the  amendment  is  not  con- 
fined to  adding  parties,  I  should  say  the  more  con- 
venient course  was  that  which  the  plaintiff  pursued  in 
Woods  v.  Woods  (ft),  that  of  obtaining  an  order  to  amend 
the  bill,  without  prejudice  to  the  exceptions.  But,  if  he 
do  not  pursue  that  course,  I  still  think  he  may  except. 

I  think,  therefore,  that  the  Master  was  right  in  the 
view  which  he  has  taken  of  this  case. 

Another  ground,  which  was  argued  in  support  of  the 
exceptions,  and  which  would  seem  to  be  good,  at  least 
to  some  extent,  was,  that  the  amendment  comprised 
new  facte,  to  which  the  answer  to  the  original  bill  was 
not  directed ;  that,  therefore,  the  answer  to  some  of  the 
interrogatories  ought  to  have  been  given  or  repeated  with 
reference  to  such  new  facts  ;  and  that  the  exception  to 
the  Master's  report,  being  general,  is  clearly  too  large. 


Exception  overruled.    No  costs  of  the  exception  or  motion, 
(a)  3  Myl.  &  Cr.  677.  (ft)  3  Hare,  411. 
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LUND  v.  BLANSHARD. 


1st  and  6th 

A/ay, 

23rd  June.  ^ 

Araitby  tome  IhE  form  of  the  bill  in  this  case  is  stated  antS,  pp.  9— 

partners  in  a 

joint-stock  24.     The  form  of  the  common  injunction  is  referred  to 

panyl^n°be-"  m  ^e  report  of  the  motion  to  amend  the  writ,  ant&, 

■df^and"1"  P* 31#     ?^le  "1Junct*on  restrained  proceedings  at  law,  as 

the  other  share-  against  the  said  complainants,  for  and  touching  any  mat- 
ters  in  question  in  the  bilL     The  answer  of  the  London 


•train  a  credi- 
tor of  the  com- 
pany from  ra- 
tng  the  share- 
holders for  a 
debt  alleged  to 
here  been  in-        •         «       •        •  *  • 

equitably  creat-  tone  for  shewing  cause  on  the  merits. 


and  Westminster  Bank  was  put  in,  and,  being,  from  the 
extent  of  the  transactions  in  question,  extremely  volumi- 
nous, the  Plaintiffs  had  obtained  an  extension  of  the 

In  this  stage  of 


mooi^uD^on   the  Buit  ***  Londm  a™1  Westminster  Bank  gave  notice 

restrained  the 
Defendants 
from  proceed- 
ing at  law 
against  the 
Plaintiffs 
touching  the 
matters  in 
question: — 

Held,  that 


to  other  shareholders,  not  plaintiffs  named  on  the  record, 
that  they  did  not  consider  such  other  shareholders  were 
within  the  protection  of  the  injunction,  and  that,  there- 
fore, they  would  proceed  to  execution  against  them  on 
default  of  payment  They  had,  however,  abstained 
from  taking  that  course,  in  order  to  afford  time  for  de- 
the  common  in-  ciding  upon  the  present  motion,  whether  the  execution, 
terms  only  pro-  as  against  such  other  shareholders  would  be,  in  fact,  a 
n^ft*  breach  of  the  injunction. 

named  on  the 

that,  therefore,       The  Plaintiffs  now  moved  that  the  Defendants  the 

a  proceeding 
by  the  Defend- 
ants against  the  other  shareholders  not  individually  named  was  no  breach  of  the  in- 
junction. 

That,  if  the  Plaintiffs  on  the  record  could  procure  the  other  shareholders  to  submit  to  the 
same  terms  as  the  Plaintiffs  on  the  record  must  submit  to,  the  Court  would,  on  an  inter- 
locutory application  by  the  Plaintiffs  on  the  record,  give  the  same  relief  or  protection  to  the 
other  shareholders  as  to  the  Plaintiffs  on  the  record. 

That,  in  the  circumstances  of  the  case,  a  special  application  was  necessary  to  give  the 
full  benefit  of  the  injunction  to  the  shareholders  not  named  on  the  record ;  and  that  for 
such  purpose  it  was  necessary  to  shew  that  such  other  shareholders  stood  in  the  same 
situation  as  the  Plaintiffs  named  on  the  record,  but  not  necessary  to  shew  that  the  other 
shareholders  were,  on  the  merits  of  the  case,  entitled  to  the  injunction ;  aod  that  it  was 
competent  to  the  Defendants  to  shew  any  special  circumstances  which  would  make  it 
unjust  to  extend  the  benefit  of  the  injunction  to  the  other  shareholders. 
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directors  of  the  London  and  Westminster  Bank  might 
be  committed  for  a  breach  of  the  injunction,  or,  in  the 
alternative,  that  they  might  be  restrained,  by  the  special 
injunction  of  the  Court,  from  proceeding  to  execution 
against  any  of  the  other  shareholders. 


1845. 


Stittmettt. 


Mr.  K.  Parker  and  Mr.  Hetherington,  for  the  motion, 
contended,  that  the  whole  of  the  shareholders  (with  cer- 
tain specified  exceptions)  of  the  York* hire  Company  were, 
in  fact,  Plaintiffs  in  the  suit,  and  were  represented  by  the 
three  persons  who  were  named.  To  proceed  against  the 
other  shareholders,  therefore,  was,  in  fact,  to  proceed 
against  the  Plaintiffs,  and  was  a  breach  of  the  injunc- 
tion. It  was  also  within  the  mischief;  for,  if  the  de- 
fendants were  allowed  to  sue  out  execution  against  the 
other  partners,  the  Plaintiffs  on  the  record,  in  effect, 
would  also  lose  the  protection  of  the  injunction,  for  the 
other  partners,  by  the  force  of  the  partnership  contract, 
might  recover  contribution  from  the  Plaintiffs  on  the 
record.  The  common  injunction,  restraining  proceed- 
ings against  the  debtor,  also  restrained  proceedings 
against  his  bail:  Stone  v.  Tuffin(a)9  Leonard  v.  Att- 
wefl(i). 

Mr.  Wood,  for  the  London  and  Westminster  Bank. — 
The  injunction  restrains  proceedings  only  against  the 
Plaintiffs  named  on  the  record.  There  is  no  reason  or 
necessity  for  carrying  it  farther.  The  other  shareholders 
may  be  very  numerous ;  but,  if  they  are  not  too  nume- 
rous to  be  sued  individually  by  the  creditors  of  the 
Yorkshire  Bank,  neither  are  they  too  numerous  to  apply 
individually  for  the  protection  of  this  Court,  if  ag- 
grieved. Every  shareholder  has  the  same  remedy:  each 
may  file  his  bill,  when  he  has  occasion,  in  the  same  form 


^ftf^pWIMMf. 


(a)  3  Ambl.  32. 


(ft)  17Ves.  385. 
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1845.  in  which  these  Plaintiffs  have  proceeded.  The  Defend- 
ant*, if  wrong,  and  not  the  Plaintiffs,  are  the  parties  who 
will  suffer  from  the  multiplicity  of  suits-  If  the  com- 
mon injunction  in  snch  a  case  is  to  be  construed  to 
restrain  proceedings  against  all  the  other  shareholders, 
the  practice  may  be  made  most  oppressive.  The  credi- 
tor of  a  joint-stock  company  may  be  prevented  from 
pursuing  his  remedy  against  the  only  solvent  members, 
by  a  suit  in  which  parties  wholly  insolvent  are  put  for- 
ward as  plaintiffs.  The  hardship  on  the  Defendants  is 
also  shewn  by  the  fact,  that  the  Court  has  no  power, 
before  the  hearing,  to  deal  with  or  impose  terms  upon 
the  other  shareholders  who  are  not  on  the  record.  There 
is  no  mutuality.  The  suit  might  restrain  proceedings 
until  the  Statute  of  Limitations  interposed  to  bar  the 
legal  right,  and  then  the  plaintiffs  might  dismiss  their 
bill.  This  Court  would  then  have  no  power  to  relieve 
the  Defendants  from  the  consequences  of  the  delay,  as 
against  the  other  shareholders,  who  would  severally  re- 
pudiate the  suit.  The  statute  regulating  banks  (7  Geo.  4, 
a  46,  s.  13)  exonerates  persons  from  their  liability  to 
execution  after  they  have  ceased  to  be  shareholders  for 
three  years :  the  three  years  may  expire,  and  the  re- 
medy of  the  creditors  be  wholly  lost  whilst  this  cause 
is  protracted.  Or,  again,  the  pleadings  at  law  may  be 
in  such  a  state  as  to  some  of  the  shareholders,  that  they 
may  have  it  in  their  power,  owing  to  the  delay,  to  take 
such  steps  as  will  render  it  ultimately  impossible  for  the 
Defendants  to  recover  against  them. 


Vice-  Chancellor: — 

May  6th.         The  bill  in  this  case  was  filed  by  three  persons,  share- 

Judgment,     holders  in  the  Yorkshire  Agricultural  and  Commercial 

Banking  Company,  on  behalf  of  themselves  and  all  other 

the  shareholders  and  partners,  except  certain  shareholders 


Judgment. 
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and  partners  who  are  named  as  Defendants,  against  such        1845. 
last-mentioned  shareholders  and  partners,  and  against 
the  London  and  Westminster  Bank,  for  an  account  and 
injunction  to  restrain  proceedings  at  law  by  the  London 
and  Westminster  Bank. 

The  circumstance  that  some  shareholders  in  the  Plain- 
tiffs*  Company  are  Defendants  making  (for  the  present 
purpose)  no  difference,  I  shall,  in  order  to  simplify  the 
case,  speak  of  this  bill  as  a  bill  by  some  shareholders 
of  the  Yorkshire  Bank  against  the  London  and  West- 
minster Bank,  as  the  sole  Defendants.  Upon  the  over- 
ruling of  the  demurrer  to  the  bill,  in  February,  1844,  the 
common  injunction  was  obtained,  restraining  the  De- 
fendants from  proceeding  against  the  complainants  touch- 
ing the  matters  in  question.  The  London  And  Westminster 
Bank  have,  since  that  time,  acquiesced  in  the  injunc- 
tion; but  now  execution  is  about  to  be  sued  out  against 
certain  shareholders  not  named  as  Plaintiffs  upon  the 
record,  the  Defendants  insisting  that  the  injunction  pro- 
tects those  named,  Lund,  Fawcett,  and  Boynton,  and  no 
others.  The  motion  is,  to  commit  the  Defendants,  as 
for  a  breach  of  the  injunction ;  or  for  a  special  injunction 
to  restrain  them  from  proceeding  with  the  executions. 

I  reserved  my  judgment,  and  will  now  shortly  state 
my  conclusion.  If,  according  to  the  ordinary  requisi- 
tion of  the  Court,  all  the  shareholders  in  the  Yorkshire 
Company  were  named  as  Plaintiffs  upon  the  record, 
the  injunction  would  have  gone  precisely  as  it  has  done, 
and  there  can  be  no  question  but  that  in  that  case  the 
proceedings  complained  of  would  have  been  a  breach  of 
the  injunction.  The  Court,  however,  upon  the  ground 
that  to  require  all  the  shareholders  to  be  named  as 
plaintiffs  would  or  might  occasion  a  failure  of  justice, 
does,  in  certain  excepted  cases,  permit  some  of  a  large 


394  CASES  IN  CHANCERY. 

1845.  body  of  shareholders  to  sue  on  behalf  of  the  whole. 
This  case  purports  to  be  within  the  exception,  and, 
assuming  that  it  is  so,  two  questions  arise :  first,  whether 
these  proceedings  are  a  breach  of  the  injunction;  and, 
*******  secondly,  if  not,  what  course  must  be  pursued  in  order 
to  give  to  the  company  whom  the  three  Plaintiffs  repre- 
sent the  benefit  of  the  suit  For,  if  the  injunction  has 
not  been  violated,  and  if  the  practice  of  the  Court  does 
not  in  some  way  afford  the  Plaintiffs  named  the  means 
of  protecting  the  whole  body  of  shareholders,  it  is 
obvious  that,  in  all  cases  of  suit  by  companies  too  nume- 
rous for  all  the  shareholders  to  be  named  as  parties 
individually,  there  must  be  a  failure  of  justice  whenever 
a  common  injunction  is  necessary  to  the  relief  sought 
for.  To  say  that  the  company  may  be  represented  by 
some  of  its  members,  because  the  purposes  of  justice 
require  it,  and  at  the  same  time  to  say  that  the  company 
cannot,  or  those  who  are  allowed  to  represent  the  com- 
pany cannot,  in  any  way  have  the  benefit  of  the  common 
injunction,  is  to  state  rules  which,  if  they  both  existed, 
would  be  inconsistent  and  contradictory. 

In  considering  how  this  matter  stands,  I  incline,  and, 
for  the  purposes  of  this  case,  am  prepared,  to  go  the 
whole  length  of  Mr.  Wood's  argument — that  there  must 
be  the  same  mutuality  between  the  Plaintiffs  and  De- 
fendants as  there  would  be  if  all  the  members  of  the 
Plaintiffs'  company  were  actually  parties.  The  com- 
pany is  allowed  to  sue  by  the  nominal  Plaintiffs  for  the 
benefit  of  the  company,  but  not  at  the  expense  of 
justice  to  the  Defendants.  The  only  question,  there- 
fore, which,  at  this  moment,  I  propose  to  consider  is, 
whether  a  due  regard  to  the  interests  of  the  Defendants 
requires  that  I  should  go  the  whole  length  oontended  for 
by  their  counsel,  and,  if  not,  to  what  length  I  am  bound 
to  go  in  their  favour. 
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The  points  made  for  Defendants  were :  first,  that  the  1845. 
proceedings  contemplated  were,  in  fact,  no  breach  of 
the  injunction ;  secondly,  that  the  Court,  in  such  a  case, 
could  give  no  relief  on  an  interlocutory  application  to 
shareholders  not  named  as  plaintiffs,  but  that,  in  order 
to  obtain  such  relief,  a  bill  by  each  of  the  shareholders, 
when  sued  on  the  same  matters,  would  be  necessary ; 
thirdly,  failing  the  last  proposition,  that,  at  least,  a  spe- 
cial application  must  be  made  by  the  Plaintiffs,  in  equity, 
to  extend  interlocutory  relief  to  the  other  shareholders ; 
and,  lastly,  that  such  special  application  could  be  sus- 
tained upon  merits  only. 

The  first  point  I  shall,  in  the  present  case,  decide  in 
favour  of  the  Defendants.  The  injunction,  in  terms,  re- 
strains proceedings  as  against  the  Plaintiffs  alone.  The 
three  are  here  representing  the  company,  and,  upon  an 
order,  of  course,  I  shall  assume,  that  the  order  was  for 
the  benefit  of  the  company  whom  the  Plaintiffs  repre- 
sent, so  far  only  as  an  order  in  favour  of  the  three  Plain- 
tiffs named  would  benefit  that  company.  The  Court 
allows  the  three  to  represent  the  company,  and  that  the 
three  undertake  to  do.  The  reasoning  upon  the  neces- 
sary consequences  of  the  rule  appears  to  go  no  farther. 

To  the  second  argument,  for  the  Defendants,  I  am  not 
prepared  to  accede.  To  require  every  shareholder  not 
named  to  become  a  plaintiff  in  a  separate  suit,  would, 
for  every  practical  purpose,  deprive  this  company  of 
the  special  rule  above  referred  to, — a  rule  founded 
upon  the  principle,  that  justice  requires  its  admission. 
Nothing,  therefore,  but  inconvenience  counterbalanc- 
ing that  principle,  and  not  to  be  avoided  by  the  ordi- 
JarJ  proceedings  of  the  Court,  would  justify  the  un- 
qualified admission  of  the  proposition  I  am  now  con- 
sidering, and  no  such  difficulty  appears  to  me  to  exist 
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1846.  If,  in  the  ordinary  case,  a  sole  plaintiff,  who  had  obtained 
the  common  injunction,  were  afterwards,  and  whilst  the 
injunction  was  pending,  himself  to  proceed  in  the  suit  at 
law,  so  as  to  render  it  abortive,  whatever  the  fate  of 
*a§mmt.  ^e  OQmmon  injunction  might  ultimately  be,  or  for 
any  other  of  the  purposes  suggested,  the  Court  would 
have  no  difficulty,  in  a  proper  case,  in  entertaining  an 
application  by  the  Defendant  in  equity  for  preventing 
such  an  injustice.  The  terms  of  the  common  injunction, 
whilst  it  continues,  may  prevent  a  defendant  from  pro- 
ceeding at  law  until  he  has  answered  the  bilL  But  that 
would  not  prevent  the  Court  from  restraining  the  Plain- 
tiff, or  putting  him  under  terms  even  to  the  extent  of  de- 
priving him  of  his  injunction,  if,  having  by  the  ordinary 
process  of  this  Court  stopped  the  Defendant's  proceeding 
at  law,  the  Plaintiff  were  to  make  that  stay  of  proceedings 
an  instrument  for  rendering  those  proceedings  abortive, 
whatever  the  fate  of  the  injunction  might  ultimately  be. 
And  if  the  same  thing  were  attempted  in  a  case  like 
the  present,  I  cannot  think  the  Court,  upon  the  Defend- 
ant's application,  would  hesitate  to  tell  the  Plaintiff,  who 
assumes  a  capacity  to  represent  the  company,  that,  if  he 
could  not  control  the  acts  of  those  whom  he  thus  under- 
takes to  represent,  he  was  not  entitled  to  claim  for  any 
member  of  the  company  a  benefit  of  which  the  conduct 
of  that  member,  if  he  had  been  named  a  plaintiff,  would 
deprive  him.  If  the  three  could  not  control  the  absent 
shareholder,  or  procure  him  to  come  in  and  submit  to 
the  terms  which  the  Court  would  have  imposed  upon 
him  if  he  had  been  a  Plaintiff  on  the  record,  that  is 
one  case.  But  if  they  had  the  means  of  controlling  the 
shareholders  not  before  the  Court,  the  objection  to  the 
exercise  of  the  jurisdiction  is  answered.  I  have  endea- 
voured to  trace  every  case  of  possible  inconvenience, 
and  I  find  no  case  which  is  not  provided  for  by  this 
view  of  the  case.     I  do  not  mean  to  lay  down  any  ge- 
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neral  rule;  but  I  think  in  this  case  a  special  application  1845. 
in  this  suit  would  be  sufficient,  and  would  be  a  proper 
course,  and  that  no  new  bill  by  the  other  shareholders 
is  necessary.  And  if,  adverting  to  what  I  have  already 
said,  I  were  to  hold,  as  in  some  cases  it  may  perhaps  be  wvm4nt- 
found  necessary  to  hold,  that,  where  an  injunction  is 
obtained,  and  the  interests  of  the  defendants  as  against 
absent  shareholders  may  be  endangered,  of  which  Mr. 
Wood  pointed  out  many  instances,  the  special  applica- 
tion should  come  from  the  Defendants, — no  injustice 
would,  I  think,  be  done.  It  is  enough,  however,  in 
this  case,  to  say  that  such  an  application  might  be  made. 
For,  by  holding  that  the  common  injunction,  as  worded, 
does  not,  by  force  of  the  words,  extend  to  restrain  pro- 
ceedings against  any  except  the  three  Plaintiffs  named, 
I  do  in  effect  decide,  that,  if  such  an  application  were 
made,  the  onus  of  shewing  that  the  proceedings  against 
the  others  ought  to  be  restrained  is  thrown  upon  the 
Plaintiff  in  equity. 

It  is  upon  the  fourth  point  that  the  struggle  has  prin- 
cipally arisen.  I  hold  that  there  must  be  a  special  ap- 
plication by  some  party ;  and  the  question  is,  by  what 
evidence  that  application  must  be  supported.  Is  it 
enough  to  shew  that  the  other  parties  sued  stand  in  the 
same  position  as  the  Plaintiff,  or  must  the  merits  be  gone 
into?  The  Defendants  say  the  practice  must  be  assi- 
milated to  that  of  an  application  by  the  Plaintiff  to  re- 
strain proceedings  at  law  between  co-defendants.  That 
would  be  against  the  frame  of  the  suit  and  the  rule  of 
the  Court,  which,  upon  principle,  admits  that  frame  of 
suit  To  decide  in  accordance  with  that  reasoning 
would  be  to  take  away  the  benefit  of  the  common  in- 
junction in  this  and  all  other  like  cases;  and  the  reason- 
ing cannot,  I  think,  be  admitted.  The  Court  gives  the 
Defendants  this  advantage,  that  it  will  not  continue  an 
x2 
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Judgment. 
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injunction  restraining  proceedings  at  law  by  the  London 
and  Westminster  Bank  against  the  Company,  except 
upon  merits  to  be  read  from  the  Defendant's  answer. 
And  in  this  case,  I  think  the  Plaintiffs,  in  applying  to 
extend  the  common  injunction  to  stay  the  proceedings 
against  the  other  shareholders  and  partners,  need  not 
in  the  first  instance  shew  they  have  a  case  against 
those  other  shareholders  upon  the  merits.  It  is,  I  think, 
sufficient  for  them  to  shew  that  the  other  shareholders, 
by  sustaining  that  character,  stand  in  the  same  situation 
in  which  they  the  Plaintiffs  on  the  record  stand ;  and  that 
will  throw  upon  the  Defendants  the  onus  of  shewing 
any  of  those  special  circumstances  which  have  been  sug- 
gested, and  which  might  shew  that  the  Plaintiffs  do  not 
adequately  represent  all  those  whom  they  assume  to  re- 
present,— by  shewing  that  they  have  not  the  power  of 
binding  such  other  shareholders,  or  of  compelling  them 
so  to  act  as  to  entitle  the  Plaintiffs  on  the  record  to  the 
relief  which  they  sought  on  their  behalf 


It  may  very  possibly  be  true  that  there  is  no  precedent 
of  an  application  of  this  nature;  but  that  may  be 
because,  in  the  previous  cases  of  suits  by  a  few  share- 
holders, the  common  injunction  has  been  considered  by 
all  parties  as  not  protecting  them  only,  but  as  protect- 
ing the  entire  Company. 


I  think  the  Plaintiffs  are,  prim&  facie,  entitled  to  the 
injunction  which  they  ask  by  this  motion ;  but  the  De- 
fendants must  have  the  opportunity  of  shewing  any  spe- 
cial circumstances  by  which  they  may  be  prejudiced  by 
my  granting  it,  and  against  which  the  Court  would  guard 
them,  if  all  the  members  of  the  Company  were  severally 
named  as  Plaintiffs  on  this  record. 
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1845. 
Notice  was  given  to  the  Plaintifls  of  a  motion  "  on 
behalf  of  the  undernamed  persons,  being  the  holders  of 
14,788  shares  in  the  Yorkshire  Agricultural  and  Com- 
mercial Banking  Company,  and  who  are  included  in  the 
general  description  of  the  shareholders  of  the  Company  whether  in  a 
on  whose  behalf,  amongst  others,  the  suit  has  been  in-  *}»tby  »  few 

.  .     .-»  ofthethare- 

stituted,  that  the  said  Plaintiffs,  G\  Lund,  J.  Fawcett,  hoidcnofa 
and  J.  Ba7/nton]msLj  be  restrained  from  proceeding  any  befauafof'them- 
fcrther  in  this  suit,  on  their  behalf,  as  co-plaintiffs,  whe-  $£?£££* 
tier  their  names  be  expressly  named  as  such  in  the  re-  hoideri,  >t  U 

.  •  competent  to 

cord,  or  only  included  in  the  general  description  of  the  some  of  inch 
co-plaintiflfe  on  whose  behalf  this  suit  is  instituted."  hoidm.'who 
The  names  of  260  shareholders  were  subscribed  to  this  ™y  di»pp«>™ 

of  the  suit,  to 
notice.  move  the  Court 

that  the  rait, 
so  far  as  it  is 

The  motion  stood  oyer,  that  all  the  defendants  might  their  behalf, 
be  served,  the  Court  holding  that  they  were  all  interested  J^^Jtdf 
in  the  suit,  and  therefore  in  the  subject  of  the  motion. 


The  Vice-Chancellor  inquired  whether  there  was      June  23. 
any  precedent  of  such  a  motion. 


Mr.  Romitty  and  Mr.  Faber,  who  appeared  in  support  Argument. 
of  the  motion,  submitted  that  this  was  a  new  case,  aris- 
ing out  of  the  practice,  in  itself  novel,  of  allowing  a  few 
partners  in  a  joint-stock  company,  without  any  authority 
other  than  their  community  of  character,  to  take  upon 
themselves  to  represent  all  the  partners.  The  share- 
holders who  applied  to  the  Court  by  this  motion  might 
he  very  much  prejudiced  by  the  suit,  both  directly  and 
indirectly.  In  the  first  place,  it  was  doubtful  whether 
they  might  not  be  made  liable  to  the  costs;  for,  if  the 
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1845. 


bill  should  be  dismissed  with  costs,  might  not  the  Plain- 
tiffs on  the  record  call  for  contribution  against  the  other 
shareholders,  on  the  ground  that  the  latter  would  hate 
had  the  benefit  of  the  suit,  if  it  had  been  successful,  and, 
knowing  that,  had  stood  by  and  made  no  objection  to 
the  proceeding,  and  therefore  must  be  taken  to  hare 
tacitly  adopted  it?    Then,  the  parties  who  now  moved 
might  apprehend,  or  be  advised,  that  their  case  was  not 
properly  put  forward  in  this  suit,  and  that  the  prosecu- 
tion of  the  suit  can  only  lead  to  a  result  which  will  land 
them,  by  defeating  their  just  claims  with  respect  to  the 
matters  in  question.     Or  they  may  be  indirectly  preju- 
diced by  the  interposition  of  this  suit,  which  might  be 
an  obstacle  to  an  amicable  and  beneficial  termination 
and  winding  up  of  the  concern,  that  would  extricate 
them  from  their  liabilities.     It  was  impossible  to  deny, 
that,  in  many  points  of  view,  these  parties  might  be 
most  materially  interested  in  staying  a  suit  in  which  the 
Plaintiffs  affected  to  represent  them,  or  which  was  ostens- 
ibly on  their  behalf. 


Judgment.  The  VICE-CHANCELLOR  said,  that  the  practice  of  al- 
lowing some  partners  in  large  companies  to  file  their 
bill  on  behalf  of  themselves  and  all  others  was  on  the 
assumption  that  there  was  a  community  of  interest 
among  them;  and  that  the  Court  assumed  to  be  the 
case,  when  it  found  that  the  scope  of  the  suit  was  to  en- 
force the  rights  of  the  partnership.  The  suggestion 
now  made  was,  that  the  case  was  not  accurately  dis- 
closed upon  the  bill,  and  that,  if  it  were,  it  appears  that 
the  interests  of  the  Plaintiffs  on  the  record  and  the 
parties  now  moving  were  not  in  common,  If  that  were 
the  truth  of  the  case,  the  present  applicants  ought  to 
have  been  Defendants,  and  were  not  properly  compre- 
hended as  Plaintiffs  under  the  general  description  of  the 
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shareholders  on  whose  joint  behalf  the  bill  was  ostensibly      ^  1845. 
filed    The  applicants  had  adequate  means  of  protecting 
their  interests ;  but  the  present  application  appeared  to 
him  not  to  be  the  proper  course. 


Judgment. 


Mr.  K.  Parker  and  Mr.  Heiherington,  for  the  bill, 
said,  that  it  would  in  fact  appear,  upon  an  examination 
of  the  situation  in  which  these  parties  stood,  that  they 
were  not  included  among  the  unnamed  Plaintiffs,  but 
that  they  were  in  fact  Defendants,  under  the  general 
description  of  those  who  had  joined  in  the  plan  alleged 
to  have  been  entered  into  with  the  London  and  West- 
minster Bank,  and  had  consented  to  pay  the  calls,  upon 
having  proceedings  stayed  against  them  (a). 

The  Vice-chancellor  said,  that  there  would  be  very 
great  difficulty  in  trying  a  question  of  this  nature  upon 
motion.  The  answer  to  the  application  might  be,  that, 
if  these  parties  had  any  case  for  relief,  and  were  not 
satisfied  with  this  suit,  it  was  open  to  them  to  file  a  bill 
themselves :  if  they  were  satisfied  that  they  had  no  case, 
they  could  scarcely  be  prejudiced.  One  material  observa- 
tion was,  that  it  appeared  that  these  parties  had  notice 
of  the  form  of  the  present  suit  in  November,  1844,  and 
that  they  had  acquiesced  in  it,  without  objection,  from 
that  time  until  May,  1845.  They  could  not  be  heard 
to  say  that  this  did  not  amount  to  a  sanction  of  the  pro- 
ceeding to  some  extent 

Upon  the  whole,  he  thought  it  right  to  reserve  the 
motion  until  the  hearing  of  the  cause.  He  was  satisfied 
that  by  this  course  no  injustice  would  be  done  to  any  of 
the  parties. 

(a)  See  ante,  pp.  24,  25. 
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j&rgioMnt* 


The  following  cases  were  mentioned  in  the  course 
of  the  argument: — Dundas  v.  Dutens(a),  Wright  v. 
Castle  (b),  Wilson  v.  Wilson(c),  Evans  v.  Stokes  (d),  Tar- 
buck  v.  Woodcock  (e),  Ward  v.  Ward{f\  Hood  v.  FhO- 


Thi  injunction  was  dissolved  on  the  merits.  The  London  and 
Westminster  Bank  then  proceeded  to  execution  against  the  Plaintiffs. 
The  hill  was  subsequently  dismissed,  with  costs,  on  the  application 
of  the  Plaintiff  Boynton%  he  undertaking  to  pay  the  other  Plaintiffs 
their  costs  as  between  solicitor  and  client. 


(a)  1  Ves.  jun.  196;   2  Cox, 
235,  S.  C. 

(b)  3  Mer.  12. 

(c)  1  J.  &  W.  457. 


(<*)  1  Keen.  24. 
(e)   6Beav.  581. 
(/)  Id.  251. 
(g)  Id.  176. 


1845. 
21rf,  22nd, 
and2Srd 

July. 
The  answer  re* 
ferred  to  in  the 
13th  (amended) 
Order  of  the 
3rd  of  April, 
1828,  held  to 
mean  the  an- 
swer to  the  ori- 
ginal bill,  on 
the  ground 
that,  if  it  were 
construed  to 
refer  to  an  an- 
swer to  the 
amended  bill, 
there  would  be 
no  limit  im- 
posed by  the 
order  to  the 
number  of 
amendments, — 
until  the  Court 
should  consider 
them  to  be 
vexatious. 


DEAN  v.  HICKINBOTHAM. 

Mr.  PITMAN  moved  that  the  Plaintiffs  might  have 
liberty  to  amend  their  bill,  upon  payment  to  the  De- 
fendants of  20*.  costs.  The  motion  was  supported  by 
an  affidavit  that  the  draft  of  the  intended  amendments 
had  been  settled,  approved,  and  signed  by  counsel,  and 
that  they  were  not  intended  to  be  made  for  the  purpose 
of  delay  or  vexation,  but  because  the  same  were  con- 
sidered to  be  material  to  the  case  of  the  Plaintiffs. 

The  original  bill  was  filed  in  June,  1843.  The  last 
of  the  answers  to  the  original  bill  was  filed  in  June, 
1844.  On  the  27th  of  January,  1845,  the  bill  was 
amended ;  and  the  answers  to  the  amended  bill  were 
put  in  by  the  several  Defendants  on  the  24th  of  April 
and  on  the  5th  and  8th  of  May.  The  last  of  these  an- 
swers to  the  amended  bill  would  be  deemed  sufficient  on 
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the  3rd  of  July.    On  the  17th  of  July  the  notice  of  the 
present  motion  was  served. 


1845. 


BOTHAM. 

Mr.  Shapter  and  Mr.  Doria,  for  the  several  Defend-         

ants,  opposed  the  motion,  insisting  that  the  application 
ought  not  to  have  been  made  to  the  Court  in  the  first 
instance;  bat,  if  made,  should  have  been  made  to  the 
Master.  They  relied  on  the  20th  Order  of  1833,  the 
stat  3  &  4  Will.  4,  c.  94,  s.  13,  and  on  the  13th  Order 
of  April,  1828,  construing  the  period  of  "  six  weeks 
after  the  answer,"  or  last  of  the  answers  therein  men- 
tioned, should  be  deemed  sufficient,  to  include  an  an- 
swer to  an  amended  bill :  Wharton  v.  Sioatm  (a),  Wilson 
v.  Wilson  (b). 

lAif Pitman  argued  that* the  application  was  properly 
made  to  the  Court  in  the  first  instance.  The  13th  Order 
of  April,  1828,  precluded  the  Plaintiff  from  obtaining 
any  order  to  amend  after  answer,  and  before  replication, 
unless  such  order  were  obtained  within  six  weeks  after 
the  answer  had  become  sufficient ;  and  the  answer  there 
referred  to  was  the  answer  to  the  original  bill:  Attorney- 
General  v.  Nethercoat  (c),  Haddelsea  v.  Neville  (d).  The 
answer  to  the  original  bill  was  deemed  sufficient  long  be- 
fore the  present  motion  was  given,  and  this  motion  was 
made  long  after  the  time  when  the  power  of  the  Master 
to  make  the  order  had  ceased,  Lloyd  v.  Wait  (e). 


Vice-Chancellor  : — 

The  first  question  turns  upon  the  construction  of  the     Jufy  22nd. 
13th  amended  Order  of  April,  1828.     In  the  absence  of     judgment. 

(a)  2  My.  &  K.  362. 
(6)  V.-C.  England,  March  16, 
1844. 


(e)  2  M.  &  C.  604. 
(d)  4  Beav.  28. 

(f)  4  My.  &  Cr.  257. 
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1845.  authority  I  should  have  thought  it  clear,  upon  the  con- 
struction of  the  Order,  that  the  word  "  answer,"  which  is 
twice  used  in  it,  must  have  reference,  in  both  instances, 
to  the  same  record.  Whether  the  meaning  be  the  answer 
Judgment.  *°  the  original  bill,  or  the  answer  to  the  amended  bill,  the 
same  thing,  I  should  have  thought,  must  be  referred  to 
in  both  instances.  All  the  cases  which  have  been  men- 
tioned turn  upon  the  question,  whether  the  word  "an- 
swer" in  the  13th  Order  means  the  answer  to  an  original 
bill  or  an  amended  bilL  The  construction  adopted  by 
the  Lord  Chancellor  in  Wharton  v.  Swann  differs  from 
that  of  Lord  Cottenham  in  The  Attorney-General  v. 
Nethercoat.  In  following  either  of  those  decisions,  the 
Court  would  not  be  inconsistent  with  the  strict  words 
of  the  Order ;  nor  can  it  be  said  that  either  construction 
is  put  as  that  which  is  necessarily  required  by  the  lan- 
guage of  the  Order.  An  observation  has  been  made  in 
many  cases,  that,  although  we  may  distinguish  an  amend- 
ed  bill  from  an  original  bill,  yet  the  amended  bill  is  but 
the  original  bill  written  upon,  and  they  are  but  one  re- 
cord. It  is,  therefore,  still  a  question  whether  the  words 
of  the  Order  "  after  the  answer,"  or  "  last  of  the  an- 
swers," do  not  refer  to  the  answer  first  filed  on  the  re- 
cord, and  which  remains  "  the  answer"  after  the  record 
has  been  altered.  Another  observation  is  this — that,  if 
"  the  answer  "  does  not  mean  the  answer  to  the  original 
bill,  there  is  no  limit  to  the  power  of  amending.  The 
Plaintiff,  having  a  right  to  amend  once  without  order, 
will  have  a  right  to  go  again  before  the  Master  under 
the  13th  Order;  and  having  obtained  a  second  leave  to 
amend,  and  thereupon  amended  his  bill,  either  by  mak- 
ing new  defendants  or  not,  as  the  case  may  be,  an  answer 
must  be  put  in  to  the  bill  so  amended.  If  that  is  an 
answer  spoken  of  in  the  13th  Order,  the  Plaintiff  will 
again  have  the  right  to  go  before  the  Master  for  a  fur- 
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ther  leave  to  amend,  upon  which  he  may  re-amend  the 
bill,  and  apply  again  upon  a  further  answer,  and  so  on 
until  the  Court  shall  be  led  to  interpose,  on  the  ground 
of  vexation.  The  effect  would  be  to  revert  to  the  mis- 
chief which  the  13th  Order  was  intended  to  provide 
against,  by  imposing  a  limit  to  that  power  to  amend 
which  was  before  unlimited.  That  was  the  view  taken 
in  The  Attorney- General  v.  Nethercoai  of  the  inconve- 
nience of  such  a  construction.  By  that  decision  I  feel 
myself  bound.  In  Haddelsea  v.  Neville,  Lord  Longdate 
came  to  the  same  conclusion,  which  he  also  acted  upon 
in  The  Wimbome  and  Cranbarne  Union  v.  Masson(a). 
It  was  not  till  the  argument  of  this  case  that  I  was 
aware  that  in  another  branch  of  the  Court  a  different 
conclusion  had  been  come  to :   Wilson  v.  Wilson  (&). 


1845. 


Judgment. 


Upon  the  question  of  merits,  I  must  read  the  pleadings. 


The  Vice-Chancellor,  after  observing  upon  the  July  23rd. 
dates  of  the  different  proceedings  in  the  cause,  said,  that, 
wherever  it  appeared  that  the  Plaintiff  knew  from  the 
beginning  of  the  suit  the  case  which  he  intended  ulti- 
mately to  make,  he  should  be  extremely  reluctant  to 
give  leave  to  amend.  But  this  case  was  one  in  which, 
by  giving  leave  to  amend,  the  Court  would  do  no  harm 
to  the  Defendant,  except  by  occasioning  some  delay ; 
and  if  there  was  (as  it  was  alleged)  a  decided  conflict 
between  the  statements  made  in  the  answers  of  the  dif- 
ferent Defendants,  he  might  be  doing  injustice  to  the 
Plaintiffs  by  refusing  them  leave  to  amend.  The  De- 
fendants had  taken  a  whole  year  to  answer  the  original 
bill,  and  from  January  to  May  to  answer  the  amended 


(«)  M«  R.,  March,  1845.  (*)  V.  C.  England,  16  March,  1845. 
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1845.  bilL  The  parties  had  not  treated  time  as  very  material. 
The  question  was  one  of  account,  and  he  thought  the 
safer  course  would  be  to  give  the  Plaintiffs  leave  to 
amend  within  a  week. 


1845.  HORNBY  v.  HOLMES. 

15th  8f  17 th 

March,  m 

On  a  bill  to  en.  L  HE  trustees  of  a  settlement  sold  out  part  of  the  trust 

foraance  oT"  stock,  and  paid  the  proceeds  to  the  tenant  for  life.    To 

trau  for  the  replace  this  stock,  and  indemnify  the  trustees,  the  te- 

sale  of  estates,  r                          — *                              j                       _, 

part  of  which  nant  for  life  conveyed  certain  estates,  upon  trusts  for 

against  the  trot,  sale,  and  out  of  the  proceeds  to  raise  and  re-invest  the 

So?behforad!d  trU8t  fun<L      After  Ae  death  °f  $**  tenant  for  ^  "* 

substituted  ser-  when  the  trusts  relating  to  the  mortgage  or  sale  had 

▼ice  was  ordered  i»           *      i               ..                           «, 

on  the  defend,  been  partially  performed,  the  surviving  trustee  oi  the 

whVhad  acted  settlement,  for  whose  indemnity  the  trusts  of  the  estates 

^A^h6^  conveyed  for  sale  were  created,  filed  his  bill  against  the 

oftheprepara-  trustee  of  that  deed,  to  enforce  a  completion  of  those 

deed,  and  of  ail  trusts,  and  accelerate  the  re-investment  of  the  stock. 

the  sales  which 
had  taken  place 

under  it.  "' 


Mr.  Greene  moved,  that  service  of  the  subpoena  to 
appear  and  answer  the  bill  upon  Mr.  R.,  a  solicitor,  might 
be  deemed  good  service  on  the  defendant,  the  trustee  for 
sale.  The  motion  was  supported  by  an  affidavit,  that 
the  Defendant  could  not  be  found,  and  the  Plaintiff  had 
been  unable  to  cause  him  to  be  served  with  the  subpoena ; 
that  Mr.  R.  had  been  employed  as  the  solicitor  of  the 
Defendant  on  the  preparation  of  the  deed  by  which 
the  estates  were  conveyed,  and  also  in  the  different  sales 
of  the  property  which  had  taken  place  under  it,  and  that 
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he  had  acted  throughout,  and  was  still  acting,  as  the 
Defendant's  solicitor  in  the  subject-matter  of  the  suit. 


The  Vice-chancellor  said  the  case  was  within  the 
principle  of  Hobhouse  v.  Courtney  (a),  and  the  other 
cases  (6). 

(a)  12  Sim.  140.  Bear.  333,    Webb  v.  Salmon,  3 

(b)  Cooper  t.  Wood,  5  Bear.  Hare,  251,  and  Murray  t.  Fi- 
391,  Weymouth  v.  Lambert,  3    /Mtr/,  1  Ph.  521,  were  cited. 
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1845. 


Judgment. 


CHRISTIAN  v.  CHAMBERS. 

A  MOTION  to  pay  into  Court  the  purchase-money 
of  one  of  the  lots  sold  in  the  cause,  and  be  let  into  pos- 
session. The  only  peculiarity  was,  that  the  motion 
asked  also  that  W.  might  be  substituted  as  the  pur- 
chaser in  the  place  of  V.  This  part  of  the  motion  was 
supported  by  the  affidavit  of  V., — that  he  had  attended 
the  sale  as  the  agent  of  W.9  and  that  he  had  inadvertently 
signed  the  contract  in  his  own  name,  as  principal,  and 
not  as  agent  merely,  as  he  ought  to  have  done ;  and  that 
there  was  no  underhand  bargain  between  them.  The 
order  was  made,  directing  the  costs  of  all  parties  of  the 
motion  to  be  paid  by  the  purchasers.  The  order,  as  drawn 
up,  did  not  provide  for  the  costs ;  and  the  motion  was 
mentioned  again  on  that  point.  After  inquiry  of  the 
registrar  with  respect  to  the  practice  as  to  costs  in  such 
cases, 


1845. 

19M  Anrd. 

let  May. 

Where,  on  the 
game  motion  by 
which  the  pur- 
chaser aiki  to 
pay  hia  pur- 
chase-money 
into  Court,  and 
be  let  into  pos- 
session, it  is 
also  asked  that 
one  purchaser 
may  be  substi- 
tuted for  an- 
other, upon  the 
affidavit  of  no 
underhand  bar- 
gain, no  addi- 
tional costs  are 
incurred  by  the 
parties  to  the 
cause,  and  costs 
are  not  ordered 
to  be  paid  by 
the  purchasers. 


The  Vice-chancellor  said,  that,  on  common  appli- 
cations by  purchasers  to  pay  their  purchase-money  into 
Court,  costs  were  not  given.    The  costs  of  the  parties 
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1846. 
Christian 
Chammm. 
Judgment. 


to  the  suit  were  costs  in  the  cause.  Of  the  common 
affidavit,  made  on  applications  to  substitute  a  purchaser, 
that  there  was  no  underhand  dealing,  it  was  not  neces- 
sary that  the  parties  to  the  cause  should  take  any  copy. 
The  present  motion  was  only  to  substitute  W.  for  V. 
The  parties  were,  therefore,  not  subjected  to  any  more 
expense  by  the  present  motion  than  they  would  have 
been  if  it  had  been  confined  to  the  ordinary  purpose  of 
paying  the  purchase-money  into  Court,  and  there  was 
no  reason,  therefore,  for  ordering  the  purchasers  to  pay 
the  costs,  or  for  dealing  with  them  otherwise  than  on 
the  common  motion. 


Mr.  Hatch,  for  the  purchaser,  and  Mr.  F.  Bailey  and 
Mr.  Montagu,  for  parties  to  the  suit. 


In  re  MANIFOLD. 

JL  HE  petition  in  this  case  was  presented  by  the  execu- 
tors of  a  mortgagee,  for  the  appointment  of  a  person 
under  the  stet  1  WilL  4,  c.  60,  and  1  &  2  Vict  c  69, 


1845. 
1st  March. 

An  order  of  re- 
ference to  in- 
quire whether 
the  heir  of  the 
mortgagee  was 

a  trustee  within  in  the  place  of  the  heir  of  the  mortgagee,  who  was  out 
4,  c.  60,  and  of  the  jurisdiction,  to  re-convey  the  estate  to  the  mort- 
gagor, on  payment  of  the  mortgage-money  to  the  peti- 
tioners. After  the  usual  reference  was  made,  to  inquire 
whether  the  heir  was  a  trustee  within  the  act,  the  mort- 
the  tnortgage!  gag0*  paid  the  mortgage-debt  to  the  petitioners ;  and 
off^petdb^e  Ae  Ma8ter  thereupon  found  that  the  heir  was  a  trustee, 
reference,  the     not  for  the  petitioners,  but  for  the  owner  of  the  equity 

Master  found         n      ,  .  ^ 

that  the  heir       ol  redemption. 

was  not  a  trus- 
tee for  the  peti- 
tioners, bat  for  the  mortgagor,  whereupon  the  Court  allowed  the  petition  to  be  amended, 
and  made  the  petition  of  the  mortgagor,  and  then  directed  the  reconTeyanoe. 


1&  2  Vict.  c. 
69,  was  made 
upon  the  peti- 
tion of  the  eze< 
cutors  of  the 
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On  a  petition  by  the  same  petitioners  for  the  order        1845. 
to  execute  the  conveyance,  In're 


Manifold. 


Mr.  Bolt  said,  that  the  only  difference  from  the  ordi- 
nary case  arose  from  the  circumstance  that  the  petition- 
ers, having,  in  the  interval,  received  the  mortgage-money, 
were  not  now  the  proper  persons  to  apply  for  the  con- 
veyance. 


The  Vice-Chancellor  gave  leave  to  amend  the  Judgment. 
petition,  by  stating  the  payment  of  the  debt,  and  mak- 
ing it  the  petition  of  the  mortgagor,  and  said  that  the 
mortgagor,  thus  adopting  the  proceedings  on  the  refer- 
ence, the  final. order  for  the  conveyance  might  be 
made. 


FLINTOFF  v.  HAYNES.  1846« 

m  12th  July. 

A  CREDITOR'S  suit,  on  farther  directions.  The  47th  Order 

of  August, 

__ 1841,  giving 

costs  to  credi- 

Mr.  Tinney  and  Mr.  Glasse,  for  the  plaintiff,  sub-  thZr^ebu'ibe- 
mitted  that,  under  the  General  Order  XL VII,  of  Au-  fore  the  Master, 

^  ...     does  not  »ffe<* 

gust,  1841,  which  gives  to  creditors  establishing  their  the  costs  to 

debts  before   the  Master  the  costs  of  so  doing,  the  Plaintiffs  in  the 

costs   to  which   the  plaintiff  in  a  creditor's  suit  was  Sued."*  **" 

entitled,  whether  the  estate  was  solvent  or  not,  were     The  refer- 

costs  as  between  solicitor  and  client,  and  not  merely  ^  interest, 

costs  as  between  party  and  party,  to  which  he  would,  in  gjj"  ^?^6th 

this  case,  have  been  entitled  before  the  order  was  made,  rust,  1841,  on 

Unless  this  were  the  effect  of  the  order,  it  was  of  no  uw  carrying 

interest,  may 
be  made  on  further  directions,  although  not  made  at  the  hearing. 
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1845.        benefit  to  the  creditor  who  was  plaintiff,  although  it 
might  be  beneficial  to  the  other  creditors. 


Judyment.  The  Vice-Chancellor  said,  that  the  Order  did  not 
affect  the  costs  of  the  plaintiffs  in  the  cause.  The 
plaintiffs  were  entitled  to  the  same  costs,  as  they  would 
have  taken  if  the  47th  Order  had  not  been  made. 


It  was  then  complained,  that,  in  allowing  costs  to  the 
creditors  who  had  proved  their  debts,  the  Master  had 
adopted  the  arbitrary  rule  of  allowing  a  sum  of  35i. 
in  every  case,  without  reference  to  the  actual  costa 
incurred. 


Judgment.  The  Vice-Chancellor  said,  that,  on  further  direc- 
tions, without  any  exception  or  petition,  the  question  of 
the  propriety  of  the  allowance  for  costs  was  not  before 
him. 


It  was  then  asked,  that  the  Master  might  be  directed, 
according  to  the  Order  XL VI,  of  August,  1841,  to 
compute  ^interest  on  the  debts  proved,  which  did  not  by 
law  carry  interest ;  to  which  it  was  objected  that  this 
ought  to  have  been  directed  at  the  hearing,  and  that 
not  having  been  done,  it  could  not  be  ordered  upon  fur- 
ther directions. 


Judgment.         The  VICE-CHANCELLOR  said,  that  it  was  a  reference 
properly  made  on  further  directions. 


Mr.  Metcalfe  appeared  for  the  executors,  and  Mr. 
Craig  for  the  residuary  legatees. 
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1845. 

DOWLE  v.  LUCY.  3rrf  *  I2tk 

CERTAIN  estates  were  sold  in  the  cause.  The  A  purchaser, 
Master,  as  to  Lot  2,  made  a  special  report,  that  T.  B.  Lie  of  a£  «* 
attended  at  the  sale,  and  bid  405*  for  such  lot,  and  he  ^^^ 
allowed  the  said  T.  B.  as  purchaser  thereof,  if  the  Court  *■  •mount  of 

the  reserved 

should  approve  of  the  same,  the  said  offer  of  405/.  not  bidding  an- 
haying  been  made  until  after  the  auctioneer  had  de-  he  made  hit"* 
dared  that  the  reserved  bidding  for  the  lot  was  400£,  mZL?™*?* 
and  after  the  said  T.  B.  had  thus  heard  the  amount  separate  report, 
of  such  reserved  bidding.     The  order  nisi  to  confirm  the  purchaser, 
the  purchase  could  not  be  obtained  on  this  form  of  app^^o^tbe 

—  fact.    The 

mode  of  con- 
Mr.  Wood  applied  for  a  special  order  nisi  to  confirm  Jjft^"* 
the  report  and  allow  T.  B.  as  the  purchaser.  proving  of  the 

purchase  is  by 
a  special  notice 
—  ■  —  of  motion  to 

that  effect,  and 
._.___.  .  «■     i  i  i         •  •  not» M  m  tne 

The  Vice-Chancellor  said,  that  the  order  nisi  was  common  case, 
wholly  inapplicable  to  such  a  case.  The  case  could  not  ^a  absolute! 
be  brought  within  the  practice  as  to  the  orders  nisi  and 
absolute.  Notice  might  be  served  on  the  parties  in  the 
came,  that  the  Court  would  be  moved  to  confirm  the 
report,  and  that  T.  B.  might  be  approved  as  the  pur- 
chaser of  Lot  2,  and  upon  such  a  motion,  after  notice, 
the  Court  might  make  the  order. 


Notice  was  given  accordingly,  and,  no  objection  being     12tf  July. 
made  by  any  party  to  the  approval  of  T.  B.  as  pur- 
chaser, the  purchase  was  confirmed. 

(a)  See  2  Smith's  Pr.,  p.  202,  edit.  3. 

vOL.  IV.  Y  H.  W. 
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nth  $  \5th 
Juhf. 

Bill  by  parties 
claiming  as  nest 
of  kin  againit 
executors. 
Report,  that 
other  persons 
not  parties  were 
the  sole  next  of 
kin.    Excep- 
tions by  the 
Plaintiffs  to  the 
report.    Objec- 
tion, that  the 
Plaintiffs, 
before  the  ex- 
ceptions were 
argued,  must 
make  parties 
the  persons 
found  next  of 
kin  by  the 
Master,  orer- 
ruled. 


TOPHAM  v.  LIGHTBODY. 

iHE  bill  was  filed  by  parties  claiming  to  be  next  of 
kin  of  the  testatrix,  against  executors,  and  at  the  hear- 
ing (a),  the  usual  reference  to  inquire  for  the  next  of 
kin  was  directed.  The  Master  found,  that  not  the 
Plaintiffs,  but  certain  other  persons,  who  had  come  in 
and  claimed  before  him,  were  the  sole  next  of  kin  of 
the  testatrix.  The  Plaintiffs  excepted  to  the  report 
On  the  exceptions  coming  on  to  be  heard, 


Mr.  Steere,  for  the  parties  who  had  been  found  next 
of  kin,  objected  to  the  exceptions  being  heard,  unless 
the  persons  who  had  been  found  by  the  report  to  be 
next  of  kin  were  made  parties  to  the  suit  If  that  were 
not  done,  this  proceeding  would  not  be  conclusive  on 
any  party.     He  mentioned  Watte  v.  Temple  (b). 


Mr.  Roll,  for  the  Plaintiffs,  contended,  that  the  Court 
must  decide  upon  the  exceptions.  They  were  before 
the  Court,  in  a  suit  regularly  constituted,  in  which  the 
Plaintiffs  must  either  succeed  or  fail;  and  they  were 
entitled  to  decision  of  the  Court  upon  the  case  as  it 
stood.  The  present  objection  was  in  fact  this :  persons 
who  insisted  that  the  Plaintiffs  had  no  right  to  sue,  and 
that  their  bill  ought  to  be  dismissed*  insisted  at  the 
same  time  that  the  Plaintiffs  ought  to  make  them  (such 
persons)  parties  to  the  suit,  in  order  that  they  might 
assist  at  its  dismissal. 


(a)  See  1  Hare,  289. 


(6)  1  Sim.  &  Stu.  319. 
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Mr.  FoUett,  for  the  executors. 


The  Vice-Chancellor  said,  that  the  Court  must 
hear  and  determine  upon  the  exceptions  in  the  cause. 
The  question  was,  whether  the  report  should  be  con- 
finned  or  not ;  and  the  report  could  not  be  confirmed  so 
long  as  the  exceptions  stood  undisposed  of.  The  Plain- 
tiffe  were  not  bound  to  add  the  other  persons  as  parties 
on  the  record  for  the  purpose  of  arguing  the  excep- 
tions. 


1846. 

TOPHAM 

V. 

LlGHTBODT. 

Judgment* 


LANGPORD  v.  AUGER. 


19th  July, 


UPON  a  reference  to  inquire  whether  Moses  Auger,  an  Where  the 

•  a  Aifaster  finds 

infant,  was  a  trustee  within  the  act  1  WilL  4,  c.  60,  of  the  that,  in  •  certain 
legal  estate  in  fee  simple  of  certain  premises,  the  Master  ^SSSS  °f 
found  that  John  Auger,  the  grandfather  of  the  infant,  had  J^^™ 
been  the  surviving  trustee,  and  that,  by  his  will  dated  in  trustee  within 
1833,  after  giving  and  devising  certain  parts  of  his  real  4,  c.  60,  but  " 
estate,  charged  with  certain  annuities,  he  gave,  devised,  e^J^nstruc^" 
and  bequeathed  all  other  his  freehold,  copyhold,  and  ^^^ 

e  such  trus- 
tee, the  Court 


.  •         person  would 

leasehold  messuages,  lands,   tenements,   and  heredita-  be  such  trus- 
ments  not  thereinbefore  disposed  of,  and  all  and  singular  may  declare 


Ms  monies,  securities  for  money,  debts,  and  all  other  his  {^jfjj^ 

personal  estate  and  effects  whatsoever,  subject,  as  to  his  »*»<*  make  the 

•  1  1  1  /»i  •    \  ii*    or^er  *°r  con" 

said  personal  estate,  to  the  payment  of  his  debts,  and  his  veyauce  with- 

Amend  and  testamentary  expenses,  to  hold  the  same  to  ^aw^ackto 

the  use  of  his  son  John,  his  heirs,  executors,  administer  <■*  Ma8tcr- 

tow,  and  assigns,  respectively,  according  to  the  nature  of  siduaryaeYisT" 

to  property,  and  for  all  the  estate,  term,  and  interest  ^JS^.0* 

*hioh  he  (the  testator)  should  have  therein  respectively  tonal  property, 

v  '  r  *    for  such  estate 

£*ufenit  as  the  testator  had  therein ;  the  personal  estate  to  be  subject  to  the  testator's 
****>-Heldt  to  paaa  the  legal  estate  in  real  property,  of  which  the  testator  was  merely 
tru** :  the  will  creating  no  inconsistent  trust  thereof. 
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UthfUtk 
July. 

Bill  by  parti* 
claiming  as  next 
of  kin  against 
executors. 
Report,  that 
other  person! 
not  parties  were 
the  sole  neit  of 
kin.    Exoep- 
ttons  by  the 
Plaintiffs  to  tht 
report.    Objec- 
tion, that  the 
Plaintiffs, 
before  the  ex- 
ceptions were 
argued,  must 
make  parties 
the  persons 
found  next  of 
kin  by  the 
Master,  over- 
ruled. 


TOPHAM  v.  LIGHTBODY. 

JlHE  bill  was  filed  by  parties  claiming  to  be  next  of 
kin  of  the  testatrix,  against  executors,  and  at  the  hear- 
ing (a),  the  usual  reference  to  inquire  for  the  next  of 
kin  was  directed.  The  Master  found,  that  not  the 
Plaintiffs,  but  certain  other  persons,  who  had  come  in 
and  claimed  before  him,  were  the  sole  next  of  kin  of 
the  testatrix.  The  Plaintiffs  excepted  to  the  report 
On  the  exceptions  coming  on  to  be  heard, 


Mr.  Steere,  for  the  parties  who  had  been  found  next 
of  kin,  objected  to  the  exceptions  being  heard,  unless 
the  persons  who  had  been  found  by  the  report  to  be 
next  of  kin  were  made  parties  to  the  suit  If  that  were 
not  done,  this  proceeding  would  not  be  conclusive  on 
any  party.     He  mentioned  WcdJU  v.  Temple  (J). 


Mr.  Rolty  for  the  Plaintiffs,  contended,  that  the  Court 
must  decide  upon  the  exceptions.  They  were  before 
the  Court,  in  a  suit  regularly  constituted,  in  which  the 
Plaintiffs  must  either  succeed  or  fail;  and  they  were 
entitled  to  decision  of  the  Court  upon  the  case  as  it 
stood.  The  present  objection  was  in  fact  this :  persons 
who  insisted  that  the  Plaintiffs  had  no  right  to  sue,  and 
that  their  bill  ought  to  be  dismissed,  insisted  at  the 
same  time  that  the  Plaintiffs  ought  to  make  them  (such 
persons)  parties  to  the  suit,  in  order  that  they  might 
assist  at  its  dismissal. 


(a)  See  1  Hare,  289. 


(6)  1  Sim.  &  Stu.  319. 


CASES  IN  CHANCERY. 
Mr.  FoUitty  for  the  executors. 


The  Vice-Chancellor  said,  that  the  Court  must 
hear  and  determine  upon  the  exceptions  in  the  cause. 
The  question  was,  whether  the  report  should  be  con- 
finned  or  not;  and  the  report  could  not  be  confirmed  so 
long  as  the  exceptions  stood  undisposed  of.  The  Plain- 
tiffs were  not  bound  to  add  the  other  persons  as  parties 
on  the  record  for  the  purpose  of  arguing  the  excep- 
tions. 
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Judgment* 


Upoi 


LANGFORD  v.  AUGER 


19M  Jufy. 


)N  a  reference  to  inquire  whether  Moses  Auger,  an  y«*  *• 

•  n  Master  finds 

infant,  was  a  trustee  within  the  act  1  WilL  4,  c.  60,  of  the  that, ina  certain 

legal  estate  in  fee  simple  of  certain  premises,  the  Master  ?£%?Z  of 

found  that  John  Auger,  the  grandfather  of  the  infant,  had  ^^^ 

been  the  surviving  trustee,  and  that,  by  his  will  dated  in  trustee  within 

1833,  after  giving  and  devising  certain  parts  of  his  real  4,  c.  60,  but 

estate,  charged  with  certain  annuities,  he  gave,  devised,  JJf  construct" 

and  bequeathed  all  other  his  freehold,  copyhold,  and  tion» anoth!^ 

^  rj  person  would 

leasehold  messuages,  lands,   tenements,   and  heredita-  besuchtrus- 
ments  not  thereinbefore  disposed  of,  and  all  and  singular  may  declare 
his  monies,  securities  for  money,  debts,  and  all  other  his  J^fE^, 
personal  estate  and  effects  whatsoever,  subject,  as  to  his  "»d  make  the 

•j  ,  .  fll,     ..  _  .  .     order  for  con- 

saia  personal  estate,  to  the  payment  of  his  debts,  and  his  veyance  with- 
firoeial  and  testamentary  expenses,  to  hold  the  same  to  ^^h^kV^ 
the  use  of  his  son  John,  his  heirs,  executors,  administer  *•  Ma8ter- 
ton,  and  assigns,  respectively,  according  to  the  nature  of  .iduar^devisT" 
the  property,  and  for  all  the  estate,  term,  and  interest  ^^J'8,.0' 
which  he  (the  testator)  should  have  therein  respectively  >onai  property, 

r  *    for  such  estate 

•Bdmtereat  as  the  testator  bad  therein ;  the  personal  estate  to  be  subject  to  the  testator's 
ufa  .—Held,  to  pass  the  legal  estate  in  real  property,  of  which  the  testator  was  merely 
tnstee :  the  wfll  creating  no  inconsistent  trust  thereof. 
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at  the  time  of  hie  decease.  And  the  testator  appointed 
his  son  John  sole  executor  of  his  will.  The  Master 
found  that  the  will  did  not  contain  any  devise  of  the 
trust  estate  and  premises  vested  in  him,  except  so  far  as 
the  same  were  or  might  be  devised  to  his  son  John 
Auger  by  the  said  residuary  clause ;  that  the  testator 
died  in  1835 ;  that  John,  the  son,  died  in  1840,  leaving 
a  son  John,  who  died  in  1841,  an  infant,  and  unmarried, 
leaving  the  said  Moses  Auger,  his  eldest  brother  and 
heir-at-law.  And  the  Master  found  that,  if  the  Court 
should  be  of  opinion  that  the  said  general  devise  passed 
the  legal  estate  in  the  trust  property,  the  infant  was  a 
trustee  within  the  act;  but,  if  the  Court  should  be  of 
opinion  the  legal  estate  did  not  so  pass,  then  the  legal 
estate  was  vested  in  Thomas,  the  eldest  son  and  heir-at- 
law  of  the  testator. 


Argument.  Mr.  Speed  appeared  for  the  petition,  which  prayed 
tint  Moses  Auger  the  infant  might  be  declared  a  trustee 
within  the  act,  and  ordered  to  oonvey  the  estate  to  the 
new  trustees. 


Mr.  ShedweU,  for  the  infant,  suggested,  that  the  form 
of  the  Master's  report,  not  finding  the  infant  a  trustee 
within  the  act,  might  prevent  the  Court  from  making 
the  order,  without  referring  the  case  back  to  the 
Master. 


Judgment.  The  Vice-Chancellob  said,  that  the  legal  estate  in 
the  trust  property  passed  by  the  devise.  The  will  cre- 
ated no  inconsistent  trust.  The  Court  could,  upon  the 
facts,  declare  the  infant  a  trustee  within  the  act,  with- 
out sending  the  case  back  to  the  Master ;  and  the  order 
for  the  conveyance  of  the  estate  by  the  infant  was  made 
accordingly. 
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1845. 
CUSTANCE  v.  BRADSHAW.  3rd,  eth,  * 

rP  .  -  .  WtfJWis/. 

1  HIS  was  a  petition  by  the  executors,  in  an  admini-  The  share  of  a 

8tration  suit,  praying  for  payment  out  of  the  fund  in  ner  in  thefa*. 
court,  in  trust  in  the  cause,  of  a  sufficient  sum  of  money  {£}*  JJjJ^JSf 
to  enable  the  petitioners  to  pay  the  amount  of  probate  thepartnenhiD 
duty  claimed  by  the  commissioners  of  stamps  and  taxes,  estate  fortbe 
on  a  part  of  the  estate  of  the  testator,  which  consisted  oeu^tocloded 
of  real  property  belonging  to  the  partnership  of  which  Jj^UJ^J^f 
the  testator  was  a  partner  at  the  time  of  his  death,  that  spectof  which 
had  been  sold  to  his  surviving  partner.    The  probate  payable. 
duty  on  this  part  of  the  estate  had  not  been  paid,  or  pro- 
vided for,  before  the  fund  was  paid  into  Court;  and  the 
question  raised  upon  the  hearing  of  the  'petition  was, 
whether  such  part  of  the  estate  was  liable  to  the  probate 
duty,  under  the  Stamp  Act,  55  Geo.  3,  c  184,  s.  38  (a). 

It  appeared  by  the  petition,  and  the  Master's  report, 
that  the  testator,  Miles  Weston,  for  several  years  prior 
to,  and  at  the  time  of,  his  decease,  was  in  partnership 
with  his  brother  Charles  Weston,  at  Norwich,  in  the 
business  of  brewers,  and  that  the  testator,  at  the  time  of 
making  his  will,  in  July,  1833,  and  of  his  death,  in  No- 
vember, 1837,  was  jointly,  with  Charles  Weston,  as  his 
partner  in  the  said  business,  possessed  of,  or  entitled  to, 
several  freehold,  copyhold,  and  leasehold  estates,  which 
were  not  charged  with,  or  affected  by,  any  mortgages  or 
incumbrances  thereon ;  and  was  also,  at  his  death,  pos- 
sessed of  the  plant,  machinery,  utensils,  and  other  things 
appertaining  to  the  brewery  and  used  therewith;  that 
the  total  value  of  the  partnership  property  and  effects, 
at  the  death  of  the  testator,  was  12,4102.  13*.  lid.,  of 

(a)  The  probate  duties  are  set  effects,    "  for  or  in  respect  of 

forth  in  the  third  schedule,  and  which  such  probate"  &c.  shall  be 

ve  there  regulated  according  to  granted." 
the- amount  of  the  estate  and 


Stdtamtnt. 
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1845.       which  one  moiety  belonged  to  the  estate  of  the  testator; 
CuiTANci     ^^  Charles  Weston  had  proposed  to  purchase  the  tes- 
••  taWs  share  of  the  partnership  estates,  property,  and 

effects,  at  the  sum  of  6205/.  6s.  1  Id.,  and  pay  interest 
thereon  from  the  day  of  the  testator's  death,  on  being 
allowed  to  receive  the  rents,  issues,  and  profits  of  the 
partnership  property  from  that  time;  and  that  the 
Master  found  that  such  proposal  would  be  beneficial  to 
the  testator's  estate,  and  was  proper  to  be  carried  into 
effect.  That  the  report  had  been  confirmed,  and  Charles 
Weston  had  become  the  purchaser  of  the  premises  on 
those  terms.  The  petition  then  stated,  that  the  parti- 
culars of  the  brewery,  premises,  and  of  the  fixed  plant 
thereon,  and  of  all  the  freehold  and  copyhold  estates  and 
property  wherein  the  testator  was  interested,  were  stated 
in  the  schedules  to  the  report,  and  that  such  schedules 
shewed  the  value  set  thereon  respectively. 


It  appeared,  also,  that  the  business  of  the  brewery 
had  formerly  been  carried  on  by  C.  Weston  the  father, 
and  afterwards,  upon  his  death,  in  1804,  by  the  testator 
Miles  Weston  and  his  two  brothers,  Charles  Weston  and 
George  Weston  ;  that,  by  indentures  dated  in  February, 
1805,  the  premises,  consisting  principally  of  public- 
houses  of  freehold,  copyhold,  and  leasehold  tenure,  were 
conveyed  and  assigned  by  the  devisees  in  trust  of  C. 
Weston  the  father,  for  the  valuable  consideration  therein 
mentioned,  to  Charles,  Miles,  and  George,  the  three  sons 
and  partners,  the  equitable  estate  or  estates  in  the  free- 
hold and  copyhold  parts  being  conveyed  to  such  uses 
as  Charles,  Miles,  and  George  should  appoint;  and,  in 
default  of  appointment,  as  to  one  undivided  third  part, 
to  the  three  brothers  severally  in  fee.  The  legal  estate 
of  the  copyhold  was  vested  in  Charles  Weston  the  son,  as 
customary  heir  of  the  father.  George  Weston,  the  son, 
afterwards  died,  and  his  interest  in  the  freehold  part  of 
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the  partnership  premises  was,  in  1811,  conveyed  by  his 

devisees  to  such  uses  as  Charles  and  Ifife*  should  jointly 

appoint,  and,  in  default  of  such  joint  appointment,  as  to 

one  moiety,  to  such  persons  as  Charles  should  by  deed 

or  will  appoint,  with  remainder,  in  default  of  appoint* 

ment,  to  him  in  fee ;  and  as  to  the  other  moiety,  to  such 

persons  as  Miles  should  by  deed  or  will  appoint,  and,  in 

default  of  appointment,  to  Miles  in  fee.     Charles  at  the 

same  time  covenanted  with  Miles  to  stand  possessed  of 

one  moiety  of  the  third  part  of  the  copyhold,  in  trust 

for  Miles,  and  on  request  to  surrender  such  moiety  to 

him  and  his  heirs  and  assigns. 
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The  petition  stated  that  the  whole  of  [the  property 
was,  in  the  manner  above  stated,  purchased  by  money 
to  which  the  said  Charles  Weston  and   Miles  Weston 
were  entitled  as  partners,  and  were  using  for  partner- 
ship and  trading  purposes,  and  that  so  much  of  such 
property  as  consisted  of  public-houses  was  used  for  the 
purpose  of  being  let  to  persons  who  would  undertake  to 
purchase  their  beer  solely  of  the  partnership;  that  the 
houses  had  been  so  let  accordingly,  and  had  been  treated 
by  the  said  Charles  Weston  and  Miles  Weston  as  part- 
nership property,  and  that  the  rents  thereof  were  so 
entered  in  their  account  books,  and  were  divided  by  the 
partners  accordingly  on  their  periodical  divisions  of  the 
profits  of  the  trade. 


Mr.  RomiUy  and  Mr.  Blunt  appeared  for  the  peti- 
tioners. 

They  cited  Attorney"  General  v.  Hope  (a),  Williams  v. 
Sangar  (b\  Venn  <L  Manifold  v.  Diamond  (c)y  Brandling 

(a)  1  Cro.  Mees.  &  Rot.  530.  (ft)  10  East,  66. 

(c)  4B.  &C.243. 


Argument* 
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1845.        v.  Barrington  (a),  Bex  v.  Inhabitants  of  Bar  ham  (b\  Cock- 
Cubtamcb      torn  v.  Harvey  (c),  Drake  v.  The  Attorney- General  [d). 

Bkadshaw* 

Mr.  CoUyer,  for  the  residuary  legatees,  opposed  the 

***"""  '  prayer  of  the  petition ;  and  contended,  that  the  share  of 
the  testator  in  the  real  estate  belonging  to  the  partner- 
ship was  not  liable  to  the  probate  duty.  In  Piatt  v. 
South  (e),  Lord  Abinger  spoke  of  The  Attorney-General 
v.  Hope  as  having  been  decided  on  the  broad  ground 
that  probate  duty  was  granted  in  respect  of  that  pro- 
perty only,  which,  but  for  the  will,  the  ordinary  would 
in  early  times  have  been  entitled  to  apply  in  pios  usus. 
The  first  question  then  was,  what  property  the  ordinary 
could  in  early  times  have  so  applied.  In  Marriot  v. 
Marriot  (f\  Lord  Chief  Baron  Gilbert  referred  to  a 
charter  of  King  Henry  I,  which,  he  said,  "  seems  to  have 
first  given  birth "  to  the  ecclesiastical  jurisdiction  in 
matters  of  probate.  In  that  charter  the  word  used  was 
pecuniam,  which  probably  referred  to  moveable  pro- 
perty only.  But  supposing  the  word,  as  there  used,  to 
be  of  doubtful  signification,  the  doubt  seemed  to  be  re- 
moved by  a  passage  in  LyndwoocPsProvinctale  (y).  That 
author  mentioned  an  ordinance  of  John  Stratford,  Arch- 
bishop of  Canterbury,  (enforcing  a  former  ordinance  of 
Boniface),  whereby  he  directed  sentence  of  excommuni- 
cation against  persons  improperly  administering  the 
goods  of  an  intestate.  Amongst  other  grounds  of  ex- 
communication the  ordinance  recites  that,  "  Domini  feo- 
dorum  non  permittunt  debita  defunctorum  solvi  de  bonis 
mobilibus  eorundem,  nee  in  usus  uxorum  suarum,  liber- 
orum  suorum,  vel  parentum,  vel  aliter  per  dispositionem 
Ordinariorum  bona  prodicta  pro  ea  portione  qua  se- 

(a)  6  B.-&  C.  467,  475.  (e)  6  Mee.  &  Welt.  791. 

(6)  8  B.  &  C.  99,  104.  (/)  Gilb.  Eq.  Rep.  206. 

(e)  2  B.  &  Adol.  797.  (?)  Lib.  iii,  tit.  13,  p.  171,  de 

(d)  10  Clark  &  Fin.  257.  Testament*. 
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condom  consuetudinem  patriae  defunctos  contingit,  per- 
nuttratdistribuiproeisdem."  As  the  Archbishop  Strat- 
ford died  in  the  year  1347  (a),  when  terms  of  years 
were  infrequent  use,  the  words  "  bonis  mobilibus"  must 
have  been  applied  to  chattels  personal  as  distinguished 
from  chattels  reaL  The  same  meaning  must  also  be  given 
to  the  word  bona  in  the  statutes  13Edw.  1,  st  1,  c  19, 
and  31  Edw.  3,  st  1,  c  11.  On  the  other  hand,  the  stat 
4  Edw.  3,  c.  7  (de  bonis  asportatis),  containing  the  word 
catalla,  is  extended  to  terms  of  years :  Portman  v. 
Willis  (J).  Upon  these  grounds  he  submitted  that,  in 
early  times,  or  prior  to  the  stat.  21  Hen.  8,  c  5,  the  or- 
dinary had  no  jurisdiction  to  administer  any  interest  in 
land.  That  statute  enlarged  his  jurisdiction  by  direct- 
ing an  inventory  to  be  made  of  all  the  goods,  chattels, 
wares,  and  merchandises  of  the  deceased  testator  or 
intestate  as  well  moveable  as  immoveable ;  but  by  the 
fifth  section  there  was  an  express  exception  from  the 
inventory  of  monies  arising  from  the  sales  of  lands  di- 
rected by  the  testator  to  be  sold.  It  was  clear,  therefore, 
that,  under  this  statute,  only  such  interests  in  land  as 
were  strictly  chattel  interests  of  the  testator  or  intestate 
in  his  lifetime  were  within  the  jurisdiction  of  the  or- 
dinary: Godolph.  Orph.  Leg.  70,  Wentw.  Off.  Ex.  109, 
(ei  14th).  If  that  were  so,  would  this  Court  exercise 
a  jurisdiction  to  convert  this  property,  which  was  a  legal 
inheritance,  into  personalty,  in  order  to  aid  the  provi- 
sions of  a  revenue  act?  It  certainly  would  not;  and 
the  mere  circumstance  that  equity  regarded  the  pro- 
perty as  converted  for  certain  special  purposes  of  ad- 
ministration could  make  no  difference:  Walker  v. 
Denne  (c),  Taylor  v.  Haygarth  (d),  Barker  v.  May  (e). 


1845. 


(a)  Collier  Eccl.  Hiit  Vol.  1, 
p.  551. 
(*)  Cro.  Eli*.  886. 
(e)  2  Ysfcjan.  170,185. 


(d)  V.   C.  England,  H.  T., 
1844. 

(0  9  B.  &  C.  489. 
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C  VITA  NCI 

V. 
BftADlHAW. 
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Mr.  Twist  and  Mr.  Mavle,  in  support  of  the  claim  of 
the  Crown,  contended,  that  the  freehold  and  copyhold 
premises,  belonging  to  the  partnership,  was,  at  the  time 
of  the  death  of  the  testator,  according  to  the  rule  of  this 
Court,  impressed  with  the  character  of  personal  pro- 
perty to  all  intents  and  purposes;  that  it  could  only  be 
received  or  got  in  by  the  person  to  whom  the  probate 
gave  the  necessary  authority ;  and  that  the  probate  was  and 
must  be  considered  as  granted  in  respect  of  all  property 
over  which  the  probate  alone  could  give  the  executor 
dominion.  The  share  of  a  partner,  in  a  trading  concern, 
moreover,  was  not  a  several  right  to  any  particular  part 
of  the  property,  so  that  the  right  could  be  said  to  attach 
and  draw  to  itself  the  very  nature  of  the  property.  The 
partner  himself  could  not  separate  one  part  of  the  pro- 
perty,—one  of  the  public-houses  in  this  case,  for  exam- 
ple,— and  divert  it  from  its  partnership  purposes.  His 
right  was  only  to  the  balance,  after  taking  an  account 
of  the  partnership  transactions  as  between  the  partners. 
That  balance  was  necessarily  of  the  nature  of  person- 
alty, of  whatever  actual  ingredients  it  were  composed. 
They  relied  also  on  Randall  v.  Randall  (a),  PhtiHps  v. 
Phillips  (ft),  Townshend  v.  Devaynes  (c). 


Vice-Chancellor  : — 
Judgment.         The  facts  of  this  case,  which  are  necessary  to  raise  the 
question  that  was  argued  before  me,  are  few  and  simple. 

Miles  Weston  and  Charles  Weston,  for  several  yean 
before  the  death  of  Miles,  namely,  from  1811  to  No- 
vember, 1837,  carried  on  business  as  brewers  at  Nor- 


(o)  7  Sim.  371. 
(b)  1  My.  &  K.  649. 


(c)    1  Montagu  on  Partner- 
ship, app.  96, 100,  note  2  A. 
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unch.  Mile*  Weston  died  on  the  27th  of  November, 
1837,  having,  by  his  will,  appointed  executors.  The 
will  was  proved  in  the  proper  Ecclesiastical  Court,  and 
the  petitioners  (as  I  collect)  are  the  legal  personal  re- 
presentatives of  Miles  Weston* 
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Judgment. 


The  suit  in  which  this  petition  has  been  presented 
was  instituted  for  the  purpose  of  administering  the  estate 
of  MUes  Weston,  and  a  decree,  report,  and  farther  pro* 
ceedings  have  been  had  for  that  purpose ;  and  the  estate 
has  been  administered,  so  far  as  to  pay  the  debts,  lega- 
cies, arrears  of  annuities,  and  costs ;  and  nothing  remains 
to  be  decided  except  the  question  raised,  or  intended  to 
be  raised,  by  this  petition,  whether  probate  duty  is 
payable  upon  that  part  of  the  estate  of  MUes  Weston 
which  consisted  of  certain  freehold  and  copyhold  estates 
mentioned  in  the  Master's  report  I  say  "  intended  to 
be  raised,"  because  (upon  reading  the  petition)  it  would 
rather  appear  that  the  executors  have  thereby  given  up 
the  point,  and  (instead  of  insisting  that  the  probate  duty 
is  not  payable)  have  prayed  that  provision  may  be  made 
for  payment  of  it  out  of  the  funds  in  Court,  and  that 
the  balance  of  that  fund  may  be  distributed  amongst  the 
parties  beneficially  interested  under  the  will  of  Miles 
Weston*  The  Crown  has,  however,  appeared  by  coun- 
sel upon  the  petition,  and  waived  any  objection  which 
might  be  taken  upon  the  form  of  the  petition.  But  it 
will  be  proper,  before  any  order  is  drawn  up,  that  the 
petition  should  be  amended. 

The  question  argued  before  me  being  a  question  of 
law,  I  was  desirous  of  sending  a  case  to  the  Court  of 
Exchequer;  but,  all  parties  having  pressed  for  my 
opinion,  I  have  thought  it  right  to  express  it  But  I 
think  it  best  that  this  latter  circumstance  should  appear 
upon  the  face  of  the  order  I  propose  to  make. 
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From  the  Master's  report  it  appears  that  MUet  and 
Charles  Weston,  before  and  at  the  time  of  Miles'*  death, 
were  seised  as  tenants  in  common  in  fee  of  the  freehold 
and  copyhold  estates  in  question.  Part  of  these  had 
belonged  to  former  firms,  to  the  business  of  which  AEks 
and  Charles  Weston  succeeded,  and  part  was  acquired 
by  them  during  their  partnership.  The  whole  (which 
consisted  principally  of  public-houses)  was  purchased 
with  partnership  monies  and  for  partnership  purposes, 
and  was  so  used  throughout  the  partnership. 


The  case  of  the  Crown  rests  wholly  upon  the  propo- 
sition that  the  real  estate  of  a  partnership  purchased 
with  partnership  assets  and  used  for  partnership  pur- 
poses is  in  equity,  though  not  in  fact  personal  estate. 
And  the  case  of  Phillips  v.  Phillips  (a)  was  referred  to 
as  having  carried  out  that  principle,  and  determined  that 
the  real  estate  of  a  partnership  is  in  equity  personal 
estate  for  all  intents  and  purposes.  It  does  not  appear 
to  me  that  a  decision  in  this  case  against  the  claim  of 
the  Crown  will  conflict  with  that  or  any  other  case 
upon  the  same  subject;  and,  consequently,  that,  in  de- 
ciding against  the  claim  of  the  Crown  in  this  case,  lam 
not  called  upon  to  express  any  opinion  upon  the  judg- 
ment in  Phillips  v.  Phillips.  All  that  is  necessarily  in- 
volved in  the  cases  referred  to  (including  Phillips  v. 
Phillips)  is,  that  those  in  whom  property  directed  to  be 
converted  is  vested  are  trustees  for  the  persons  to  whom 
the  personal  estate  of  the  owner  may  belong.  The  rule 
of  equity  relied  upon  by  the  Crown  is  fully  satisfied  by 
that  interpretation  of  the  rule,  and  the  rule  so  inter- 
preted decides  nothing  in  the  present  case. 

Again,  the  circumstance  that  the  proceeds  of  property 


(a)  1  Myl.  &  K.  649. 
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directed  to  be  converted  can  be  recovered  only  by  the 
personal  representatives,  and  that  it  cannot  be  recovered 
before,  nor  without,  probate,  is  equally  inconclusive. 
The  land,  by  the  act  of  the  owner,  is  to  go  and  be 
distributed  as  his  personal  estate,  and  the  probate  is 
evidence,  and  the  only  conclusive  evidence,  of  the  right 
of  the  executor  to  receive  the  proceeds  for  the  purposes 
of  distribution.  For  this  reason,  without  more,  the 
probate  would  be  necessary.  The  case  of  personal 
estate  locally  situated  abroad  at  the  lime  of  the  testator's 
death,  and  the  case  of  real  estate  devised  to  executors 
upon  trust  to  receive  and  pay  debts,  are  cases  within 
the  terms  of  the  argument  I  am  now  considering.  But 
in  neither  of  these  cases  is  the  duty  payable. 
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By  the  language  of  the  Stamp  Act  (a)  the  duty  is 
thereby  imposed  upon  "  the  estate  and  effects  for  or  in 
respect  of  whichsuch  probate"  shall  be  granted  (4),  leav- 
ing open  the  question  to  be  now  decided,  whether  the 
property  in  question  is  property  for  or  in  respect  of 
which  probate  should  be  obtained,  within  the  meaning 
of  the  act 


The  answer,  then,  to  the  question  at  issue  cannot  be 
found  in  the  preceding  considerations,  and  must  be  sought 
for  in  the  result  of  an  inquiry  into  the  nature  of  the 
property,  for  or  in  respect  of  which  probate  is  strictly 
necessary.  Is  property  directed  to  be  converted  into 
personalty  of  the  nature  of  that  which,  but  for  the 
will,  the  ordinary  in  early  times  would  have  been  en- 
titled to  take  or  apply  to  pious  uses  ?  (Attorney-General 
v.  Dimond(c),  Attorney-General  v.  Hope  (d),  and  Lord 


(a)  55  Geo.  3,  c  184,  s.  38. 
(*)  lb.    Third   part  of  the 
schedule. 


(c)  1  Cro.  &  Jer.  356. 
(<Q  8Bligh,  N.R„44;  S.  C, 
1  Cro.  Mees.  &  Ros.  530. 
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1846.        Abinger  in  Piatt  v.  South  (a)).    This  question  murt,  in 

Custanci    m7  opinion,  be  answered  in  the  negative.     The  entire 

*•  line  of  cases  respecting  bona  notabilia  appeara  to  me  to 

shew  this,  without  leaving  room  for  controversy ;  unless 

8mM%  it  can  be  successfully  contended  that  the  interest  which 
a  person  has  in  the  proceeds  of  lands  of  inheritance 
directed  to  be  sold  is  bonum  immobile  within  the  statute 
21  Hen,  8,  o.  5 ;  and  this,  I  think,  cannot  be  success- 
fully contended  for.  Suppose  a  man  should  convey 
freeholds  of  inheritance  to  trustees  upon  an  absolute 
trust  to  sell,  and  pay  creditors,  and  hand  over  the  sur- 
plus to  himself;  his  interest  in  that  surplus  would,  I 
apprehend,  during  his  life,  and  at  the  moment  of  his 
death,  be  of  a  real  and  not  a  chattel  nature.  He  coold 
not,  by  so  dealing  with  a  freehold  interest,  have  acquired 
(before  the  late  will  act)  a  power  to  dispose  of  his  in- 
terest in  the  land  otherwise  than  by  a  will  attested  by 
three  witnesses.  Those  who  claim  under  him  may  be 
bound  to  take  the  property  with  any  character  he  may 
have  imposed  upon  it:  Bourne  v.  Bourne  (J) ;  but  that 
will  not  alter  the  real  nature  of  his  interest  in  it  at  the 
moment  of  his  death. 

Again,  admitting  that,  if  the  estate  directed  to  be 
converted  were  unsold  at  the  death  of  the  testator,  the 
surplus  proceeds  of  the  estate  would  belong  to  the  same 
persons  to  whom  the  personal  estate  of  the  testator 
would  go,  yet  they  might  pay  off  the  debts  and  elect  to 
take  the  land  discharged  of  the  trust  to  selL  If  they 
should  so  act  and  elect,  could  the  Crown  insist  upon  the 
land  being  sold  in  respect  of  any  interest  it  had  in  ascer- 
taining the  actual  amount  of  probate  duty  payable  in 
respect  of  the  land,  for  to  that  length  the  argument  for 
the  Crown  must  go? 

(a)  6  Mee«.  &  Wels.  756.  (*)  2  Haw,  3$. 
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In  the  simple  case  I  have  put  of  land  directed  to  be 
converted  into  money,  I  think  the  answer  to  the  claim 
of  the  Crown  would  be,  that  the  property  in  question 
was  real  estate  at  the  death  of  the  testator,  and  as  such 
not  liable  to  probate  duty ;  and  that  equity  would  not 
alter  the  nature  of  the  property  for  the  purpose  only  of 
subjecting  it  to  fiscal  claims,  to  which  at  law  it  was  not 
liable  in  its  existing  state.  The  right  to  discharge  the 
property  from  the  trust  to  sell  is  part  of  the  original 
equity,  which,  in  the  first  instance,  treats  real  estate 
directed  to  be  converted  as  personal  estate.  Upon  that 
part  of  the  case  I  give  my  opinion  with  great  confi- 
dence; because,  I  find,  that  Lord  Z«w^rfa&,  in  a  late  case, 
— that  of  MaUon  v.  Swift  (a),  has  come  to  the  same  con- 
clusion; and,  in  fact,  had  come  to  that  conclusion  before 
I  had  any  communication  with  him  upon  the  subject. 


1845. 


Judgmmtf, 


The  question  which  arises,  then,  is,  whether  the  cir- 
cumstance that  this  is  partnership  property  makes  any 
difference.  The  argument  which,  at  the  moment,  had 
some  effect  upon  my  mind  was,  that  the  interest  in  the 
estate  of  a  deceased  partner  was  an  interest  only  in  the 
balance,  to  be  recovered  in  respect  of  the  partnership 
accounts;  but  that,  in  my  opinion,  does  not  alter  the 
case.  That,  it  is  true,  is  the  result,  as  between  the 
parties  themselves,  but  it  does  not  alter  the  real  nature 
of  the  property.  The  state  of  the  partnership  account 
might  render  the  sale  of  the  property  wholly  unne- 
cessary; and  so,  also,  might  the  acts  of  the  parties,  as 
between  themselves. 


The  executors  must  have  their  costs. 

(a)  M.  R.,  26th  May,  1845.    Not  yet  reported. 
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9l*t  Afey.  SINGLETON  v.  COX. 

^tb^Sf^L  THE  owner  of  an  estate  in  fee  simple  demised  it  for 
oft  bukrapt    a  term  of  1000  years  by  way  of  mortgage.     He  after- 

Oft   tttO  OQIlltY    0»  «  mmmm 

redemption  of  wards  deviaed  the  estate  to  the  bankrupt  The  mort- 
CeSduftur,f  g«gee  filed  his  bUl  of  foreclosure.  The  assignees dis- 
the de^sVto      claimed.    The  bankrupt  was  then  made  a  party.    At 

him  of  the  fee-    the  hearing, 

simple  of  the  ___ 

tune  estate, 

renders  the 

ce^Pi^to  ***•  TerreU  Ejected,  that  the  bankrupt  was  not  a 
ab^iof ibrc.  necessary  party  to  the  suit,  and  the  Plaintiff  must, 
tmbit.  therefore,  pay  his  costs.   The  disclaimer  of  the  assignees 

enured  to  the  benefit  of  the  mortgagee. 

Mr.  Roger*,  for  the  bill,  said,  that  the  equity  of  re- 
demption of  the  term,  by  the  effect  of  the  disclaimer, 
reverted  to  or  vested  in  the  bankrupt,  who,  therefore, 
became  a  necessary  party. 


Mymtnt.         The  Vice-Chancellor  held,  that  the  bankrupt  was 
not  entitled  to  his  costs  from  the  Plaintiff  (a). 


(a)  See  Appleby  v.  Duke,  1  Hare,  303,  and  Cosh  v.  Belcher, 
Id.  310. 
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RAINE  v.  CAIRNS  (a). 
.HE  facts  of  this  case  are  stated  in  the  judgment 


1841. 

15M,  16/A, 
17th,$25lh 

Nov. 
To  a  bill  by  the 
rector  for  an 
account  of 


Mr.  Botekr  and  Mr.  Purvis  argued  the  case  for  the  £thei  •*lin,t, 

0  the  owners  of 

Plaintiff,  and  Mr.  Sharpe  and  Mr.  Lutwidge  for  the 

Defendants. 


the  i 

lands  in  the 
parish,  the 
Defendants  set 
up  a  modus  of 


out  of  the  possession  of  the  Defendants,  it  appeared 
led),  had  been  paid  by  the  owner  of  the 


IS/.  6t.  84.    By  the  documents  < 
Oat  13/.  6s.  84.,  and  also  8#.  9|rf.,  (not  pleade  . 

manor  and  lands,  for  different  considerations  expressed  in  the  documents,  and  at  different 
times  of  the  year,  from  1607  until  1823,  when  the  then  owners  of  the  fee  agreed  to  dis- 
continue the  money  payments,  and  thenceforward  to  pay  tithes  in  kind : — Held,  that,  in 
inch  a  esse,  the  Court  would  decree  an  account  of  the  tithes  without  requiring  the  Plaintiff 
to  establish  his  right  at  law  either  in  an  issue  or  by  an  action. 

last,  in  such  a  case,  if,  upon  the  evidence,  the  existence  of  the  modus,  as  pleaded,  were 
feobtml,  the  Court  would  direct  an  issue,  and  not  leave  the  Plaintiff  to  his  action  at  law. 

Stmble,  that  the  Defendants  were  not  bound  by  the  agreement  between  the  rector  and  the 
list  owners,  but  were  at  liberty  to  relieve  themselves  of  the  tithe,  as  of  an  incumbrance  on 
the  estate,  notwithstanding  they  had  notice,  at  the  time  of  their  purchase,  of  the  agreement 
between  the  last  owners  and  the  rector,  and  of  the  subsequent  payment  of  tithes  in  kind. 


(«)  It  was  not  intended  to 
report  this  case,  as  it  appeared  to 
be  founded  on  its  special  circum- 
tftnees,  and  to  involve  no  ge- 
neral principle  which  was  not 
well  understood ;  but  the  judg- 
ment of  the  House  of  Lords  in 
the  case  of  Knight  v.  The  Mar- 
<p»»  tf  Waterfora\  pronounced 
in  September,  1844,  on  the  hear- 
ing of  the  appeal,  (U  CI.  &  Fin. 
&3),  reversing  the  decision  of 
the  Comtof  Exchequer,  (4  Y.  & 
Coll.  283),  having  called  much 
attention  to  the  subject  of  the 
exercise  of  the  jurisdiction  of 
ttpnty,  in  decreeing  an  account 
before  the  right  to  the  account  is 
otshlished  by  a  proceeding  at 
law,  a  note  of  the  material  parts  of 
the  judgment  in  Raine  v.  Cairns, 
*emi  to  have  become  of  more 
general  importance.  The  cases 
vol.  rv.  a 


to  which  the  observations  of  Lord 
Cottenham  seem  to  apply  are 
those  in  which  the  common-law 
right  of  the  Church  is  met  by  the 
assertion  of  a  title  to  the  tithe  in 
the  defendant,  whereby  the  par- 
ties are, primd  facie,  placed  in  the 
same  position :  both  are  claimants 
of  tithes,  either  in  right  of,  or  by 
alienation  from ,  the  Church.  The 
case  of  the  defendant  in  Knight 
v.  Marquis  of  Waterford  was  ar- 
gued on  this  distinction  in  the 
court  below, — as  founded  on 
alienation  before  legal  memory, 
(4  Y.  &  Coll.  303, 316),  followed 
by  pernancy  of  the  tithes  by  the 
defendant,  dealing  with  them 
as  with  a  lay  fee,  (Id.  301), 
and  by  fines  of  the  tithe.  (Id. 
302,  304,  318).  The  argu- 
ments were  the  same  on  the  ap- 
peal. (11  a.  &  Fin.  656).   The 
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l  R41 .         Vice-Chancellor  : — 

The  Plaintiff  is  rector  of  the  parish  of  Meldon,  in 
Northumberland,  into  which  he  was  inducted  in  the 
year  1822.  The  Defendant  Cookson  is  the  owner  of  the 
Judgment.  manor  Qf  Meldon,  and  of  all  the  lands  in  the  pariah, 
consisting  together  of  about  928  acres,  of  which  between 
70  and  80  acres  are  in  bis  own  occupation,  and  the  re- 
mainder in  that  of  the  two  other  Defendants,  under 
leases  for  21  years.  The  manor  and  lands  of  Meldon 
were  formerly  the  property,  in  succession,  of  families 
of  the  name  of  Heron  and  Fenwick.  They  then  be- 
came the  property  of  Francis  Radcliffe,  afterwards  Eari 
of  Derwenftoater,  and  in  1715  escheated  to  the  Crown, 
upon  the  attainder  of  the  earl.  By  the  Crown  they 
were  granted  to  the  Commissioners  and  Governors  of 
Greenwich  Hospital,  in  which  body  they  continued  to 
be  vested  until  the  time  of  the  transactions  I  shall  pre- 
sently have  occasion  to  refer  to.  These  changes  of 
ownership  are  material,  as  they  assist  in  explaining  the 
ancient  documents  which  have  been  brought  under  my 
consideration. 

As  far  back  as  living  memory  goes,  and — if  the 
full  effect  of  which  it  is  capable  be  given  to  the  docu- 
mentary evidence  adduced  by  the  Defendants — from 
1607  to  1823,  no  tithe  in  kind  has  been  paid  within 

citation!  by  Lord  Cottenham  from  case  is  not  necessarily  within  the 
the  authorities  illustrating  the  §cope  of  the  observations  of  their 
rule  refer  to  cases  of  a  adverse  Lordships  in  moving  the  judgment 
cfom  of  title  to  tithes."  (11  of  theliouse.  The  judgment  was 
CI.  &  Fin.  659,  661).  Where  moved  expressly  "  under  the  cir- 
the  defence  is  not  one  of  ad-  cumstances"  of  the  case  before  the 
verse  title,  but  (admitting  his  House.  (11  CI.  &  Pin.  657,  658). 
right,  ai  rector)  it  merely  ne-  If  the  distinction  between  the 
gatives  the  right  of  the  plain-  two  classes  of  cases  be  well  found- 
tiff  to  tithe  in  kind,  by  alleging  a  ed,  the  case  of  Raine  v.  Coin*, 
modus,  prescription  de  non  deci-  now  shortly  reported,  i«  an  ex- 
mando,  or  other  like  defence,  the  ample  of  the  second  class. 
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the  parish ;  but  during  the  whole  of  that  time  a  sum  of 
13Z,  6s.  8<£  has  been  paid,  on  some  account  or  other,  by 
thes  accessive  owners  of  the  manor  and  lands  of  Meldon, 
to  the  rector  for  the  time  being,  and  the  demand  of  the 
rector  for  tithes  in  kind  has  by  this  payment,  or  by 
this  payment  in  conjunction  with  other  money  pay- 
ments or  allowances,  which  I  shall  presently  notice, 
been  satisfied.  In  1828  an  agreement  or  arrangement 
was  come  to  between  the  Plaintiff  and  Greenwich  Hos- 
pital, under  and  in  pursuance  of  which  the  money  pay- 
ment or  payments  theretofore  paid  by  the  owners  of  the 
manor  and  lands  to  Greenwich  Hospital  was  to  be  for  ever 
discontinued,  and  was  so  discontinued  until  1832.  In  1832 
the  manor  and  lands  of  Meldon  were  sold  to  Cookson,  under 
an  act  of  Parliament,  and  conveyed  to  him  by  the  hos- 
pital In  1832  or  1833  the  Defendant  Cookson  raised 
the  question,  whether  the  tithes  were  payable  in  kind 
to  the  rector,  insisting  that  they  were  not  so  payable ; 
and  since  that  time  no  tithe  in  kind  has  been  paid.  The 
Defendant  Cookson  has  tendered  to  the  Plaintiff  the  sum 
of  182.  fa.  8d„  and  a  further  sum  of  8*.  9Jrf.,  in  full 
satisfaction  of  the  tithes  of  the  parish  of  Meldon.  I 
may  here  obeerve,  that  Cookson  purchased  the  estate 
with  notice  that  the  rector  was,  under  the  circumstances 
I  have  referred  to,  in  the  receipt  of  tithe  in  kind  at  the 
time  of  his  purchase;  and  that  the  other  Defendants 
accepted  their  respective  leases  before  Cookson  purchased, 
with  similar  notice.  The  bill  prays  an  account  and 
payment  of  the  tithes  in  kind  of  all  titheable  matters 
which  the  Defendants  have  had  on  any  lands  within  the 
parish,  as  to  Cairns  and  Wardle9  since  January,  1882, 
and  aa  to  Cookson  for  such  time,  during  the  six  years 
before  filing  the  bill,  as  he  has  occupied  lands  within  the 
parish;  together  with  an  account  of  other  rectorial  dues, 
to  which  the  defence  set  up  applies,  as  well  as  to  the 
general  tithes  of  the  parish.  The  Plaintiff's  title,  as 
z2 
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1841.  rector,  and  the  occupation  by  the  Defendants  of  lands 
within  the  parish,  and  the  production  of  titheable  mat- 
ters thereupon,  are  admitted,  and  the  Plaintiff,  there- 
fore, is  entitled  to  a  decree,  unless  the  Defendants  can 
JMgmeni.  jq^jve  him  of  that  right  upon  some  special  ground  to 
be  alleged  and  proved  in  this  cause. 

The  Plaintiff's  demand  is  resisted  by  the  Defendant*, 
who,  by  their  answer,  in  the  following  wordsj  suggest 
the  existence  of  a  modus.  They  say,  "  that,  from  time 
whereof  the  memory  of  man  is  not  to  the  contrary,  there 
hath  been  pud  and  payable,  and  of  right  ought  to  be 
paid,  by  equal  half-yearly  payments,  at  Whitsuntide 
and  Martinmas,  to  the  rector  for  the  time  being  of  the 
said  rectory  and  parish  of  Meldon,  by  the  owner  or 
owners  for  the  time  being  of  the  lands  in  the  said  parish, 
a  modus  or  annual  customary  payment  called  a  pre- 
scribed rent,  or  yearly  sum  of  13£  6«.  8<L,  in  lieu  and 
full  satisfaction  and  discharge  of  the  tithes  of  all  tithe- 
able  matters  and  things  arising  and  accruing  within  the 
said  rectory  and  parish,  and  the  titheable  places  thereof." 
This  13£  6«.  8dL,  it  will  be  observed,  is  the  only  payment 
suggested.  The  Plaintiff,  in  reply  to  this,  makes  two 
points :  he  says,  first,  that  the  alleged  modus  is  nothing 
more  than  a  rent  of  the  entire  rectory,  which  was  re- 
served many  years  ago  by  one  JVood,  a  former  incumbent 
of  the  living,  at  a  time  when  he  was  non-resident;  and, 
secondly,  that,  if  the  money-payment  of  13i  6«.  8dL  could 
ever  have  been  sustained  as  a  modus,  the  Defendants 
cannot  set  it  up  against  the  present  Plaintiff;  for  that, 
in  the  year  1823 — 24,  at  which  time  he  claimed  to  be 
entitled  to  two  years'  arrears  of  tithe  in  kind  arising 
since  his  induction,  a  dispute  existed  between  himself 
and  Greenwich  Hospital  upon  the  question,  whether  the 
said  payment  of  13i  6s.  8rf.  was  a  valid  modus  or  not, 
and  that,  after  much  treaty,  it  was  concluded  and  agreed 
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between  himself  and  the  Commissioners  and  Governors 
of  Greenwich  Hospital  for  the  time  being,  that  he  should 
give  up  all  retrospective  demands  for  tithes  in  kind,  and 
that,  in  consideration  thereof,  and  of  his  residing  in  the 
parish,  tithes  in  kind  should  be  pud  to  him  for  the 
future.     This  agreement  is  said  by  the  Plaintiff  to  be 
evidenced  by  sufficient  writing,  and  to  have  been  per- 
formed on  his  part;  and  the  bill  charges,  "  that,  under 
the  circumstances  aforesaid,  the  Plaintiff,  and  the  owners 
for  the  time  being  of  the  said  lands,  agreed  that  the 
payment  of  13/.  6«.  8<£  should  be  altogether  discon- 
tinued, as  not  being  binding  as  a  modus  on  the  Plaintiff 
as  the  rector  of  the  parish;  and  that  the  Defendant 
J.  L.  Cookson,  as  the  new  owner  of  the  said  manor  and 
lands,  is  bound  by  the  agreement,  even  had  the  payment 
of  13/.  6*.  Sd.  been  a  valid  modus."    The  Defendants 
rejoin,  and  insist   that  the    transactions  between  the 
Plaintiff  and  Greenwich  Hospital,  in  1823 — 24,  did  not 
constitute  an  agreement  binding  upon  Greenwich  Hos- 
pital, or  the  then  owners  of  the  land ;  and  that,  if  such 
agreement  could  be  established  in  evidence,  it  would  not 
run  with  the  land  and  bind  a  purchaser,  although  af- 
fected with  notice  of  it    Such  are  the  issues  of  fact  and 
of  law  which  hare  been  raised  and  argued  in  this  case. 
Evidence,  consisting  of  admissions  by  the  parties  for 
the  purposes  of  the  cause,  and  much  documentary  evi- 
dence, has  been  gone  into,  and  objections  have  been 
taken  to  the  admissibility  of  certain  ancient  documents 
which  were  tendered  in  evidence  on  the  part  of  the 
Plaintiff.     I  thought  it  right  to  reserve  my  judgment 
upon  the  admissibility  of  the  evidence  objected  to,  as 
well  as  upon  the  issues  in  the  cause;  but,  in  the  view 
which  I  take  of  the  case,  it  will  be  unnecessary  for  me 
to  decide  upon  the  validity  of  the  alleged  agreement 
between  the  Plaintiff  and  the  Commissioners  and  Go- 
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vernors  of  Greenwich  Hospital,  or  upon  the  admissibility 
of  the  evidence  which  was  objected  to. 

I  shall  now  consider  the  validity  of  the  alleged  modus, 
as  the  case  stands  upon  the  evidence  which  was  not  ob- 
jected to.  First,  as  to  the  Defendants'  evidence  in  sup- 
port  of  the  payment,  in  fact,  of  13/.  6#.  Sd.,  excluding 
the  consideration  for  which  it  was  paid.  This  eouriflto 
of  receipts  given  by  successive  rectors  of  the  pariah  of 
Meldon  to  successive  owners  of  the  manor  and  lands. 
The  earliest  of  them  is  dated  the  25th  of  May,  1687. 
There  are  then  receipts  for  the  years  1641-2-3,  fol- 
lowed by  an  interval,  during  which  no  receipts  appear, 
until  November,  1664:  a  receipt  for  6/.  13*.  Ad.  for 
half  a  year  is  then  produced.  Receipts  are  also  pro- 
duced for  the  years  1671,  1673,  1675,  1676,  1678, 
1679,  1681,  1682,  1683,  and  1684.  From  this  time 
until  1743  no  receipts  are  produced;  but  a  receipt  is 
produced,  dated  the  26th  of  May,  1748,  upon  which 
some  observations  will  arise.  The  next  receipt  is  in 
1769.  Five  further  receipts  are  produced  applicable  to 
different  years,  out  of  the  five  which  intervene  between 
1769  and  1777,  from  which  time  receipts  are,  I  think, 
regularly  produced  for  each  year  down  to  and  including 
the  year  1793.  Further  receipts  for  the  year  1810  and 
some  subsequent  years  have  also  been  produced.  Upon 
this  evidence,  I  have  no  hesitation  in  concluding  that  re- 
ceipts have  probably  existed  for  those  years  to  which  the 
receipts  produced  do  not  apply,  or,  at  all  events,  that  pay- 
ments have  been  made  similar  in  amount  to  those  which 
are  proved  by  the  receipts.  The  admissions  between  the 
parties  (in  effect)  bring  down  the  payment  of  187. 6*.  Sd. 
to  the  rector,  and  the  non-payment  of  tithe  in  kind,  to 
the  year  1823,  when  the  arrangement  between  the 
Plaintiff  and  Greenwich   Hospital  took  place.     The 
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Defendants  have  further  put  in  evidence  the  parlia- 
mentary survey  of  the  year  1650,  in  which  the  rectory 
of  Mehdon  is  described  as  an  entire  parsonage  of  itself, 
worth  1321  6*.  8rf.  Upon  this  evidence  the  Defendant 
rests  his  case ;  and  I  have  purposely  abstained  from  all 
observations  upon  the  contents  of  the  receipts,  and  other 
circumstances,  by  reference  to  which  the  facts  of  the 
payment  of  13£  6s.  8rf.  to  the  rector,  and  the  non- 
payment of  tithe  in  kind,  for  so  long  a  period  may  be 
explained,  without  supposing  it  to  be  a  modus.  Upon 
this  part  of  the  case  I  shall  merely  observe,  that,  if  the 
continuous  payment  of  the  alleged  mqjius  of  13i  6s.  8<£, 
and  the  non-payment  of  tithe  in  kind,  from  the  year 
1637  down  to  the  year  1823,  were  unaccompanied  by 
any  collateral  circumstances  which  I  felt  bound  to  couple 
with  them,  I  certainly  should  at  once,  and  without  any 
comment,  send  this  case  for  trial  elsewhere. 
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The  question  between  the  parties,  in  a  case  like  this, 
is  purely  a  legal  question ;  and  the  mode  in  which  the 
Court  ascertains  the  legal  right  varies  with  circumstances. 
In  some  cases  the  Court,  as  well  in  a  tithe  cause  as  in  any 
other,  will  itself  decide  a  question  of  fact ;  and  of  its  juris- 
diction to  do  this  no  doubt  can  be  entertained :  0*  Conner 
v.  Cook  (a),  Bullen  v.  Michel  (£).  And  this  has  some- 
times been  considered  the  proper  course  where  a  case 
has  turned  upon  the  construction  of  written  instruments ; 
for,  in  such  a  case,  a  judge  may  well  be  supposed  as 
competent  as  a  jury  to  arrive  at  a  safe  conclusion :  Fisher 
v.  Lord  Graves  (c).  The  cases  in  which  the  Court  has 
directed  issues  upon  questions  of  modus,  and  in  which 
it  has  itself  decided  for  and  against  the  occupier,  are 
numerous.     In  late  years,  when  the  Court  has  found  the 

(a)  6  Ves.  671,  n. ;  S.  C,  S        (c)  1  M'Lell.  &   You.   362  ; 
Vet.  536.  affirmed  on  appeal,  8  Bligh,  N.S. 

(b)  4  Dow.,  297.  937. 


334 


CASES  IN  CHANCERY. 


1841. 


Judgment. 


payment  of  an  annual  fixed  sum,  and  the  non-payment 
of  tithe  in  kind,  fully  established  as  far  back  as  Irving 
memory  extends,  and  has  found  such  usage  opposed  by 
documentary  evidence,  as  the  old  ecclesiastical  surveys, 
and  by  such  evidence  only,  the  Court  has  in  many  cases 
directed  an  issue,  and  left  the  case,  as  upon  a  mere  ques- 
tion of  feet,  to  the  decision  of  a  jury :  Jee  v.  Hockley  (a), 
Drake  v.  Smith  (ft),  Chapman  v.  Smith  (c),  AMy  v. 
Power  (d),  O'  Conner  v.  Cooh  (e),  Strong  v.  Denchfield  (/), 
White  v.  Li$k  (y),  Bech  v.  Bree  (A> 


One  of  these  tuf o  courses  I  must  select  as  the  mode 
of  trying  this  cause.  For,  although  in  some  cases  (as 
where  the  defendant  has  been  in  the  perception  of  the 
tithes  claiming  title  to  them)  the  Court  has  put  the 
plaintiff  to  bring  his  action,  that,  I  apprehend,  would 
not  be  usual  or  proper  in  a  case  like  this.  The  title  of 
the  Plaintiff,  as  rector,  and  the  liability  of  the  Defendants, 
are  admitted  The  Defendants  set  up  a  special  ground 
for  resisting  the  claim  of  the  Plaintiff  of  the  tithes  in 
kind.  The  onus  is  upon  the  Defendants  to  prove  that 
specific  ground  of  exemption ;  and  an  issue  is,  in  prac- 
tice, the  ordinary  mode  of  putting  the  question  raised  by 
the  suit  in  the  course  of  legal  determination,  where  the 
Court  is  not  prepared  itself  to  decide  it.  An  action, 
unless  under  the  special  control  of  the  Court,  might  let 
the  Defendants  in  to  make  a  defence  different  from  that 
upon  the  record ;  as,  for  example,  the  Statute  of  Limita- 
tions, although  no  such  defence  existed  when  the  bill 
was  filed,  and  the  defence  upon  the  record  should  be 
groundless  or  insufficient 


(a)  4  Price,  87. 

(b)  3  E.  &  Y.  888. 

(c)  3Gwill.  847. 
(<*)  Id.  1242 


00  6  Ves.  665 ;  S.  C,  8  Ves. 
535. 

(/)  2Y.  &  J.595. 
(?)  4  Madd.  214. 
(A)  1  Younge,  211. 
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I  have  thought  it  right  to  make  these  observations,  in 
order  that  the  principle  upon  which  I  have  tried  this 
cause  may  be  clearly  understood.  I  start  from  this 
point, — prepared  to  send  the  question  to  an  issue, 
unless  the  evidence  I  have  yet  to  advert  to  shall  mate- 
rially alter  the  case ;  and  from  this  point  downwards  the 
inquiry  with  me  has  been,  whether  the  circumstances 
which  I  am  about  to  notice  do  not  so  alter  the  case  as 
to  justify,  if  not  oblige,  me  to  decide  the  cause  without 
the  intervention  of  a  jury. 
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[His  Honor  then  went  into  a  minute  examination  of 
the  form  or  language  of  the  receipts,  observing,  that  the 
earliest  receipt  expressed  the  20  marks  to  be  "due  for  the 
rent  of  the  rectory  of Meldon"  and  afterwards  "for  the 
rectory"  omitting  the  word  "rent;"  and  that,  in  1743, 
the  description  was  changed  to  "prescribed  rent"  with 
the  addition,  sometimes,  of  "  due  to  the  rector" — some- 
times, "  due  to  the  rectory,"  or,  "due  to"  the  party  re- 
ceiving it,  "as  rector"  And  he  concluded  that  the 
receipts  afforded  a  strong  ground  for  presuming  that 
the  ISL  6s.  ScL  was  a  rent  reserved  upon  a  lease  of  the 
entire  rectory,  and  not  a  modus.  He  added,  however, 
that,  if  the  case  depended  upon  that  alone,  he  should 
send  the  case  to  a  jury,  as  Lord  Eldon  did  in  O' Conner  v. 
Cook  (a)  upon  the  meaning  of  the  words  "rate  tithe."] 

The  next  question  I  shall  advert  to  is  the  payment  of 
the  sum  of  8s.  9\d.,  which  is  alleged  by  the  plaintiff  to 
have  accompanied  the  payment  of  13/.  6s.  %d.  in  each 
year.  The  receipts  for  the  sum  of  8*.  9\d.>  like  the  re- 
ceipts for  the  132.  6s.  8d.,  are  not  perfectly  continuous. 
But,  upon  the  evidence  afforded  by  the  number  of  the  re- 
ceipts, I  cannot  hesitate  to  consider  and  treat  the  8*.  9±d. 
(a)  6  Yes.  665. 
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as  having  been  continuously  made  from  the  date  of  the 
earliest  of  those  payments.  Indeed,  the  payment  of  the 
8*.  9j<f.  in  modern  times,  and  the  tender  of  that  sum  by 
the  Defendant  Mr.  Cookson,  would  fully  justify  the 
above  conclusion,  if  the  number  of  the  receipts  did 
not. 


Assuming,  then,  that  the  payment  of  the  8s.  $\d.  has 
been  continuing  from  its  commencement,  (whenever  that 
commencement  may  have  been),  it  becomes  necessary  to 
consider  the  bearing  which  the  fact  of  that  payment  has 
upon  the  Defendant's  case.  The  payment  of  8*.  9$<£  is 
in  respect  of  the  tenths  due  from  the  rector  to  the  Crown, 
and  is  a  payment  to  which  by  law  the  rector  was  clearly 
liable,  and  which,  therefore,  would,  by  law,  have  been 
payable  out,  or  in  respect  of  the  13/.  6s.  8rf.,  if  that  were 
a  modus.  It  was  clearly  in  law  a  deduction  out  of  the 
profits  or  value  of  the  rectory ;  and  it  is  to  be  consi- 
dered why  that  payment  was  made  by  the  landowner 
in  addition  to  the  13£  6s.  Sd.y  if  the  latter  sum  was  a 
modus,  and  covered  all  the  dues  of  the  rectory  in  re- 
spect of  the  land.  In  the  course  of  the  argument,  I 
asked  the  counsel  on  both  sides  to  give  me  their 
respective  explanations  of  the  extra  payment  of  the 
Ss.  9±d.  by  the  landowner.  The  answer  of  the  Plain- 
tiff's counsel  was,  that  the  lease  to  which  he  refers  the 
payment  of  13£  6s.  Sd.  must  have  reserved  a  net  rent 
over  and  above  which  all  outgoings  were  to  be  paid  by 
the  lessee.  The  answer  of  the  Defendants'  counsel 
was,  that  I  must  refer  it  to  bounty  in  the  lessee.  Upon 
the  Plaintiff's  theory  I  offer  no  observation;  that  of 
the  Defendants'  I  have  great  difficulty  in  admitting. 
How  can  I  presume  an  uninterrupted  bounty  of  this 
description  through  centuries?  and  how  can  I  reconcile 
mere  bounty  with  the  fact,  that  the  owners  of  the  land 
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under  whom  Mr.  Cookson  claims  have  thought  it  neces- 
sary to  protect  their  bounty  by  an  annual  receipt  for 
its  amount  ?   Without  this  receipt  the  rector  could  have 
had  no  pretence  for  claiming  a  sum  which  primfi  facie 
would  be  payable  by  himself,  and  not  by  the  land- 
owner.   The  owner  of  the  land,  according  to  the  De- 
fendant's theory,  has  been  creating  evidence  whereby 
to  give  his  bounty  the  character  of  a  duty.     The  re- 
ceipts for  8*.  9J<£,  in  later  years,  may  fairly  be  referred 
to  habit;  but  the  earlier  receipts,  from  which  the  char- 
acter of  the  whole  must  be  taken,  admit  of  no  such 
explanation.     I  must,  in  the  absence  of  evidence  to 
rebut  the  inference,  presume  that  the  earlier  receipts 
were  given  for  the  purposes  for  which  alone  receipts  are 
needful;   namely,  to  protect  the  party  to  whom  the 
receipt  is  given  from  the  repetition  of  a  satisfied  de- 
mand.    But,  beyond  this,  there  is  evidence  that  the 
8*.  9|d.  was  originally  demanded  by  the  rector  as  a 
right,  and  was  paid  by  the  landowner  under  protest. 
This  appears  by  Forster's  receipt  of  the  22nd  of  January, 
1665.    He  engages  to  return  the  two  years'  tenths  for 
Meldon  parish,  for  which  the  receipt  is  given — "  if  it  be 
hereafter  made  forth  that  it  is  my  due  to  pay  it"    Now, 
the  liability  of  the  rector  to  pay  the   King's    tenths 
could  admit  of  no  dispute.     The  only  point  upon  which 
a  question  could  have  arisen  as  to  his  not  being  liable 
must  have  had  reference  to  some  contract  between  the 
parties.    The  tenths,  therefore,  are  clearly  demanded  by 
the  rector  as  his  right,  in  addition  to  the  13£  6«.  8d., 
and  were  submitted  to  by  the  landowner,  only  upon 
the  footing  of  such  right  in  the   rector.     I  should 
observe,  also,  that  the  receipts  which  are  taken  on  the 
part  of  Greenwich  Hospital  and  the  prior  owners,  in 
and  after  1679,  describe  the  8*.  9£rf.  as  the  rector's 
due,  and  not  as  a  bounty.      The   receipts  for  the 
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13/.  &.  8d.  and  for  the  8s.  9£<£  cannot  be  distinguished 
from  each  other  in  that  respect.  In  addition  to  the 
18£  6s.  8<L  and  the  8s.  9J<£,  other  charges  are  made  by 
the  rector  against  the  landowner,  and  paid  or  allowed 
by  him,  under  the  names  of  "procurations,"  and  other 
duties,  at  the  bishop's  triennial  visitation,  and  other 
similar  charges.  These  occur  between  1679  and  1684, 
and  receipts  are  given  by  the  rector  to  the  landowner 
for  the  amounts. 


My  attention  was  called  by  the  Defendants'  counsel 
to  the  fact,  that  the  receipts  for  the  13/.  6#.  8d.  and 
those  for  the  8*.  9\d.  are  in  all  cases  distinct  This  is 
true,  but  the  reason  for  that  is  apparent  upon  the  face 
of  the  receipts.  The  13/.  6s.  8d.  was  payable  half- 
yearly,  at  Whitsuntide  and  Martinmas;  the  8«.  9|i 
was  payable  at  the  Christmas.  My  attention  was  also 
called  to  the  fact,  that  the  payment  of  the  8*.  9£<£  was 
continued  after  the  King's  tenths  are  said  to  have  ceased 
to  be  payable  in  respect  of  Meldon  Rectory.  The  only 
inference  I  can  draw  from  this  is,  that  the  parties  in 
modern  times  have  been  really  ignorant  of  what  they 
were  doing.  I  can  intend  nothing  in  favour  of  either 
party  from  this  fact  With  respect  to  the  time  from 
which  the  annual  payment  of  the  8*.  9j<£  may  have 
been  made,  I  do  not  find  any  ground  for  carrying 
back  the  payment  of  this  sum  to  a  date  earlier  than 
1665.  The  terms  of  the  receipt  of  that  date  are  not 
favourable  to  the  supposition  that  the  rector  had  pre- 
viously demanded  payment  of  the  8*.  9|<£  from  the 
landowner ;  and  the  only  two  receipts  of  earlier  date 
are  receipts  by  one  Mitford  of  that  sum  from  the 
rector.  But  whatever  date  may  be  attributed  to  the 
first  payment,  the  difficulty  remains  the  same, — that 
this  payment  has  been  continuously  made  by  the  land- 
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owner  upon  the  footing  of  a  right  insisted  upon  by 
the  rector,  in  addition  to  the  alleged  modus. 

I  must  here  observe,  that  the  word  "  modus"  does 
not,  nor  does  any  word  of  equivalent  import,  anywhere 
occur  in  evidence  in  this  cause.     The  proposition  that 
the  13£  6*.  8<L  is  a  modus,  is  an  inference  which  the 
Defendant  has  drajrn  from  certain  premises.    What  are 
those  premises?     He  became  the  purchaser  of  the  lands 
in  1832,  and  upon  that  occasion  the  former  owners  of  the 
estate  handed  over  to  him  all  their  muniments  and  docu- 
ments of  title  relating  to  the  lands  of  which  he  was  the 
purchaser.  Amongst  thoeedocuments  were  both  classes  of 
receipts  upon  which  I  am  now  observing.     To  establish 
his  proposition,  that  the  137.  6#.  8<£,  mentioned  in  one 
class  of  receipts,  is  a  modus,  he  has  selected  and  pro- 
duced in  evidence  that  class  of  receipts,  and  that  only. 
The  effect  of  this,  in  point  of  form,  has  been,  to 
make  the  latter  class  of  receipts  the  evidence  of  the 
Plaintiff;   but  the  distinction  between  the  Plaintiff's 
evidence  and  the  Defendant's  evidence  is  one  which, 
in  this  case,   I  cannot  regard.     Both  came  into  the 
Defendant's   possession   in   1832,  as  purchaser   from 
Greenwich  Hospital.      The  inquiry  upon  which  I  am 
engaged  is    simply  this:    what   are  the  dues  of  the 
church  of  Meldon  f    In  making  this  inquiry,  I  cannot 
forget  that  both  classes  of  receipts  come  out  of  the 
same  repository,  and  are  of  equal  authenticity,  and  that 
the  two  together,  and  not  either  separately,  constitute 
the  true  history  of  the  dues  in  question.     I  cannot 
give  the  Defendants  the  benefit  of  an  extract  from 
that  history,  selected  by  themselves,  and  refuse  to  read 
the  remainder,  which  they  have  omitted  to  read,  but 
which  is  equally  before  me.     I  try  this  part  of  the 
case,  therefore,  precisely  in  the  same  way  as  if  the 
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receipts  for  the  132L  6*.  8<£,  and  the  receipt  for  the 
8*.  9\d.,  were  laid  before  me  together,  for  the  purpose 
of  deciding  how  far  the  evidence  in  the  cause  sup- 
ported the  issue  tendered  in  the  answer.  I  look,  in 
fact,  at  both  classes  of  receipts,  as  if  all  the  documents 
in  the  possession  of  Greenwich  Hospital  at  the  time  of 
Cookson**  purchase  had  been  handed  over  to  me  in  the 
state  in  which  the  Defendant  Cookson  received  them 
from  his  vendors,  and  as  if  the  Court,  and  not  Mr. 
Cookson,  had  now,  for  the  -first  time,  to  make  an  im- 
partial selection  from  the  documents,  with  a  view  to 
ascertain  the  truth  of  the  question  at  issue  in  this  cause. 
The  issue  tendered  is,  that,  from  time  immemorial,  the 
right  of  the  rector  to  tithes  has  been  satisfied  by  an 
annual  payment  of  13/.  6*.  8rf.  The  evidence  is,  that 
132.  6*.  8<L  has,  in  fact,  been  paid  for  some  purpose  or 
other,  but  that  something  more  than  the  13/  6*.  8dL  has 
also,  in  every  year,  been  paid.  How  can  I,  in  ignorance 
of  the  truth  of  the  case,— except  so  far  as  I  am  informed 
of  that  truth  by  all  these  documents  taken  together,— 
say  that  it  is  the  132.  6*.  8<£  alone  which  has  satisfied 
the  demand  for  tithes  in  kind  ? 


It  may  be  said,  that,  inasmuch  as  this  is  a  mere  mat- 
ter of  inference  from  facts,  I  ought,  upon  my  own  prin- 
ciple, to  send  the  case  to  a  jury;  and  that  course  I 
might,  perhaps,  take,  if  I  considered  this  as  a  question 
of  evidence  only;  but  I  cannot  in  this  case  so  consider 
it,  I  look  upon  it  as  a  case  of  substantial  variance  be- 
tween the  issue  tendered  by  the  Defendants,  and  the  evi- 
dence in  the  cause,  which  comes  out  of  his  possession — 
a  variance  so  remarkable,  as  to  justify  the  question, 
whether  the  issue  is  not  negatived  by  the  evidence.  Mr. 
Boteler'e  observation,  that  the  modus  should  have  in- 
cluded both  payments,  that  of  132.  6*.  8<L,  and  that  of 
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8s.  9J<£,  has  much  weight  when  the  real  state  of  this 
evidence,  as  coming  out  of  the  Defendant's  possession,  is 
considered.  The  modus,  however,  was  not  so  pleaded ; 
and  it  need  scarcely  be  said  that  the  Defendants  were 
well  advised  in  not  resting  his  case  upon  a  modus  so 
constituted. 
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[After  commenting  upon  the  parliamentary  survey, 
his  Honor  proceeded : — ] 

I  have  now  stated,  in  substance,  the  evidence  in  sup- 
port of  the  Defendants'  case,  and  it  must  be  remembered 
that  the  onus  is  upon  them  to  prove  the  modus  they  insist 
upon ;  and  I  am  of  opinion  that  they  have  not  done  so. 
Have  the  Defendants,  then,  established  such  a  primft 
facie  case  as  to  entitle  themselves  to  an  issue  within  the 
cases  I  have  before  referred  to  ?  I  would  gladly  avail 
myself  of  the  authorities  I  have  mentioned,  and  give  the 
Defendants  the  benefit  of  an  issue,  if  those  authorities 
governed  the  present  case. 

[His  Honor  then  observed  upon  the  case  of  Driffield 
v.  OrreU  (a),  and  the  cases  of  Jee  v.  Hockley,  Drake  v. 
Smith,  Chapman  v.  Smith,  Ashby  v.  Power,  O' Conner  v. 
Cook,  Strong  v.  Denchfield,  White  v.  Lisle,  Beck  v. 
Bree,  before  cited  (J),  and  Knight  v.  The  Marquis  of 
Waterford  (c),  and  concluded  that  the  principal  case 
was,  for  the  reasons  he  had  stated,  distinguishable  from 
the  cases  in  which  the  Court  had  thought  the  defendant 
entitled  to  an  issue.  He  then  entered  into  the  objection 
of  rankness,  the  evidence  by  which  that  was  sought  to 
be  established,  and  the  considerations  suggested  by  the 
Defendants,  and  which  he  considered  sufficient  to  obvi- 


(a)  3  E.  &  Y.  934.         {b)  P.  334.  (c)  4  Y.  &  Coll.  283. 
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ate  that  objection.     He  observed  also  on  the  weight  of 
the  ecclesiastical  surveys,  as  evidence  for  the  Plaintiff.] 

In  the  course  of  the  argument  some  observations  were 
made  against  the  Defendants,  upon  the  ground  that  they 
all  acquired  their  existing  interests  in  the  property  with 
notice  of  the  acknowledgments  of  the  rector's  right  to 
tithe  in  kind,  and  had  made  their  contracts  accordingly. 
I  think  it  right  to  state  that  these  observations*  have  no 
effect  upon  my  mind.  If  a  person  purchases  an  estate 
subject  to  an  incumbrance,  it  cannot  be  seriously  argued 
that  he  is  not  at  liberty  to  dispute  the  validity  of  the 
incumbrance  afterwards,  as  between  himself  and  the 
party  claiming  it  His  contract  is  with  the  vendor 
and  not  with  the  incumbrancer ;  and,  having  acquired, 
by  purchase,  a  right  to  stand  in  the  place  of  the  vendor, 
as  against  the  incumbrancer,  no  one  can  complain 
if  he  thinks  fit  to  exercise  the  same  right  of  disputing 
the  incumbrance  which  the  vendor  might  have  done. 
The  only  effect  those  observations  have  produced  upon 
me  has  been  in  affording  me  the  satisfaction  of  knowing 
that  I  am  not  by  my  decree  depriving  Mr  Cookson  of 
anything  which  was  the  subject  of  his  purchase. 


Decree  for  the  rector,  with  costs. 
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BRANDT  v.  EPPS.  20tk*22nd 

December, 
MR  BOLT  moved  to  dismiss  the  bill  for  want  of  Hie  repeal  of 
prosecution.    The  bill  was  filed  in  February,  1841.    In  by  the  lit  or. 
April,   1843,  all  the  Defendants  had  answered.    In  ^fJoS'^ 
December,  1843,  the  Plaintiff  filed  a  replication.     No-  depriVe  *  party 

to  a  came  of 

thing  had  been  since  done  in  the  cause.  The  17th  any  right  which 
Order  of  1828  was  repealed  by  the  Order  I  of  May,  i^t^c- 
1845,  and  no  other  special  provision  had  been  made  for  q£J£  ^uired 

the  present  case.  •**•*  *be  re- 

peeled  order. 

The  Vice-Chancellor  said,  that  the  new  orders  did  After  repJi- 

not  alter  the  situation  of  parties  who,  under  proceedings  been  filed,  the 

which  had  been  taken  when  those  orders  came  into  JneeKtisd" 

operation,  had  already  acquired  a  right  to  a  particular  *°JJ|0TC J® 


order,  or  to  take  a  certain  step.     Before  the  Orders  of  before  the  or- 
May,  1845,  the  Plaintiff  in  this  case  had  a  right  to  move  l^^c^to 
for  the  dismissal  of  the  bilk    The  orders  which  go-  JJ^JjJ^^ 
yerned  the  practice  on  this  point  at  that  time  were  terwarda,  leave 
repealed,  and  the  new  orders  did  not  apply  to  the  case ;  the  plaintiff  to 
but  the  right  which  the  Plaintiff  previously  had  was  not  JJJdertiL  j^1 
tal^  away.  TtSfiSit 

not,  the  bill  to 
— — — — ^—  be  disunited. 

The  Court  ordered  that  the  Plaintiff  should  have  liberty  to  file  a  Order. 

replication  according  to  the  form  prescribed  by  the  Order  XCIII  of 
the  8th  of  May,  1845,  within  a  week ;  and  that,  in  default  of  auch 
replication,  the  bill  should  be  dismissed. 


VOL.  IV.  A  A 


344  CASES  IN  CHANCERY. 

1845, 
22*<f,  24/A, 
IS;  Sf,  FEBRAND  v.  WILSON. 

February; 

a^iuffi.  Benjamin FEBRANDfbj)^ wm.dfitedinii^ 

Devise  of  ml  after  directing  that  all  his  personal  estate  not  specifically 
toes,  fort  term  disposed  of  should  be  applied  by  his  executors  towards 
°^e^|0™!  paying  his  funeral  expenses  and  debts,  and  the  legacies 
ject  thereto  and  and  annuities  given  by  his  will  or  codicil,  so  far  as  such 
thereof,  to  A.     personal  estate  would  extend,  gave  and  devised  unto  S. 

for  life,  with 
liberty  to  eat 

timber,  etc. ,  for  buildings  and  repairs  only ;  remainder  toB.  for  life,  with  like  liberty,  &c ;  re- 
mainder to  the  eoni  of  B.  successively  in  tail ;  and,  after  like  remainders  to  C.  and  D.  and 
their  sons  respectively,  remainder  to  E.  for  life,  with  like  liberty,  etc. ;  remainder  to  the  sons 
of  E.  successively  In  tail,  with  divert  remainders  over ;  remainder  to  the  testator's  own  right 
heirs,  with  the  declaration  that  the  trustees  of  the  term  should  receive  the  rents  tad  profits 
of  the  estates,  cut,  fell,  tnd  stU,  the  timber  at  mature  growth,  in  due  succession,  sod 
yearly  (until  the  testator's  debts  tad  pecuniary  legacies  should  be  paid)  thereout  pay,— 1. 
A  certain  annuity,  and  also  a  yearly  rent-charge  of  1000/.,  to  the  person  entitled  to  the 
estates  expectant  on  the  determination  of  the  term ;  2.  The  excesses  of  the  trust ;  3.  His 
funeral  expenses;  tnd,  4/ The  pecuniary  legacies  and  annuities  given  by  his  will,  or  so 
much  aa  bis  personal  estate  should  not  pay.  And  after  such  payment,  or  the  raising  of  a 
fund  sufficient  for  the  same,  to  permit  the  person  entitled  to  the  estates  expectant  on  the 
term,  to  enter  into  possession  thereof,  subject  to  such  annuities  as  should  then  remain 
charged,  and  the  term  then  to  cease.  The  testator  empowered  the  tenants  for  life,  tnd  the 
respective  devisees  in  possession,  to  exchtnge  pert  of  the  devised  lands  for  others  of  greater 
or  equal  value,  tnd  authorised  his  executors  to  preserve  the  wood,  so  as  to  continue  a  suc- 
cession in  the  falls  thereof,  and  he  empowered  them  during  and  after  the  term,  until  some 
person  was  entitled  to  the  estates  in  tail,  or  for  some  greater  estate,  to  enter  and  cut  timber 
at  mature  growth  for  sale,  and  to  apply  the  proceeds  in  payment  of  bis  funeral  expenses, 
debts,  and  legacies,  until  the  trusts  of  the  term  should  be  satisfied ;  and  then,  with  the  con- 
sent of  the  devisees  in  possession,  to  invest  the  surplus  in  the  purchase  of  other  lands  in 
fee,  to  be  settled  to  the  same  uses  as  the  devised  estates.  The  testator  died  in  1803.  The 
personal  estate  sufficed  to  pay  his  debts  and  pecuniary  legacies,  but  not  to  provide  for  the 
annuities.  B.,  then  the  first  tenant  for  life,  on  the  death  of  the  testator,  entered  into  pos- 
session of  the  estates,  and  so  continued  during  his  life.  B.  died  in  1837,  without  issue, 
whereupon  E.,  the  next  surviving  tenant  for  life,  entered  into  possession.  In  a  suit  insti- 
tuted in  1642,  by  the  first  son  of  E.,  aa  tenant  in  tail  expectant  on  the  decease  of  E., 
against  the  representatives  of  the  trustees!  and  the  executors  of  B.,  the  deceased  tenant  for 

Held,  that  the  tenant  in  tail  expectant  on  the  decease  of  E.,  was  not  entitled  to  an 
account  of  the  timber  felled  during  the  life  of  B.,  the  power  attempted  to  be  given  to  the 
trustees  being  void  under  the  rule  against  perpetuities ; — 

Nor  to  an  account  of  the  produce  of  the  timber  during  the  period  to  which  the  power 
might  have  lawfully  extended,— as  such  powers  had  not  been  apportioned; — 

Nor  to  an  account  in  this  Court,  as  against  the  estate  of  B.  or  of  the  trustees,  of  any 
timber  cut  during  the  lifetime  of  B.,— the  right  of  the  Plaintiff  (if  any)  being  a  legal  right, 
and  the  Defendants  being  entitled  to  the  protection  of  the  statutes  of  limitation. 

And  that  the  Plaintiff,  as  such  tenant  in  tail  expectant,  was  not  entitled  to  relief  in 
equity,  on  the  ground  that  the  exchange  effected  by  B.,  of  certain  of  the  devised  estates 
for  other  estates,  was  not  a  due  exercise  of  the  power  of  exchange ;  for,  if  the  exchange  was 
not  warranted  by  the  power,  the  legal  estate  in  the  devised  premises  did  not  pass  by  the 
conveyance. 
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Sharp  and  J.  Field,  and  their  heirs,  all  that  hie  manor  of 
Cottmgley,  in  Yorkshire,  and  also  all  other  his  manors* 
and  all  and  every  his  messuages,  mills,  lands,  tenements, 
rente,  commons,  woods,  woodlands,  tithes,  hereditaments, 
and  real  estate  whatsoever  and  wheresoever,  with  their 
rights,  privileges,  and  appurtenances,  to  hold  to  the 
same  trustees  and  their  heirs,  to  the  use  of  Daniel  Wil- 
son, Miles  Staveley,  and  WUliam  Holden,  their  executors, 
&c,  for,  during,  and  unto  the  full  end  and  term  of 
twenty-one  years,  to  commence  from  the  day  next  be- 
fore the  day  of  his  death,  and  thenceforth  next  ensuing, 
and  fully  to  be  complete  and  ended,  without  impeach- 
ment of  or  for  any  manner  of  waste.  But,  nevertheless, 
upon  the  trusts  for  the  ends,  intents,  and  purposes,  and 
under  and  subject  to  the  several  provisoes,  limitations, 
and  declarations  thereinafter  contained  concerning  the 
same  term ;  and  from  and  immediately  after  the  end  or 
other  sooner  determination  of  the  said  term  of  twenty- 
one  years,  and  in  the  meantime,  subject  thereto,  and  to 
the  trusts  thereof,  to  the  use  of  his  cousin  John  Fer- 
rand,  for  his  life,  with  liberty  to  out  down  timber  and 
wood,  and  to  get  stone  for  buildings  and  repairs  upon 
the  premises,  but  for  no  other  use  or  purpose  whatso- 
ever ;  and  from  and  immediately  after  his  decease,  (in 
case  his  wife  should  happen  to  survive  him),  then  sub- 
ject to  the  annuity  of  300/.,  thereinafter  mentioned,  and 
the  ways,  means,  and  remedies  for  the  recovery  thereof; 
but  if  she  should  die  in  his  lifetime,  then  (freed  and  dis- 
charged of  the  same  annuity,  and  all  powers  for  recovery 
thereof)  to  the  use  of  his  eldest  son,  Edward  Ferrand, 
the  testator's  cousin,  during  his  life,  with  liberty  to  cut 
down  timber,  (&c,  as  before);  and  from  and  imme- 
diately after  the  determination  of  that  estate,  to  the 
use  of  the  said  Sharp  and  Field,  and  their  heirs,  during 
the  life  of  the  said  Edward  Ferrand,  in  trust  to  preserve 
contingent  remainders.  But,  nevertheless,  to  permit  the 
a  a  2 
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said  Edward  Ferrand  and  his  assigns,  to  take  the  rents, 
issues,  and  profits  thereof,  to  his  and  their  own  use  dur- 
ing his  life,  remainder  to  the  use  of  the  first,  second, 
third,  and  every  other  son  of  his  body,  severally  and  suc- 
cessively, from  the  elder  to  the  younger  in  tail  male ;  with 
remainder  to  the  use  of  Walker  Ferrand  (another  son  of 
the  said  John  Ferrand)  during  his  life,  with  the  like 
liberty  to  cut,  &c ;  with  remainder  (after  the  determina- 
tion of  that  estate)  to  the  use  of  the  said  Sharp  and 
Field,  and  their  heirs,  during  the  life  of  the  said  Walker 
Ferrand,  in  trust  to  preserve  contingent  remainders,  but 
to  permit  the  said  Walker  Ferrand,  and  his  assigns,  to 
take  and  enjoy  the  rents,  issues,  and  profits  thereof  dur- 
ing his  life ;  with  remainders  to  the  use  of  the  first, 
second,  third,  and  every  other  son  of  his  body,  severally 
and  successively,  from  the  elder  to  the  younger  in  tail 
male;  with  remainder  to  the  use  of  Jane  Ferrand 
(daughter  of  the  said  John  Ferrand)  during  her  life,  with 
the  like  liberty  to  cut,  && ;  with  remainder  (after  the 
determination  of  that  estate)  to  the  use  of  the  said 
Sharp  and  Field,  and  their  heirs,  during  the  life  of  the 
said  Jane  Ferrand,  in  trust  to  preserve  contingent  re- 
mainders, but  to  permit  the  said  Jane  Ferrand,  and  her 
assigns,  to  take  and  enjoy  the  rents,  issues,  and  profits 
thereof  during  her  life;  with  remainder  to  the  use  of 
the  first,  second,  third,  and  every  other  son  of  her  body, 
severally  and  successively,  from  the  elder  to  the  younger, 
in  tail  male ;  with  remainder  to  the  use  of  Sarah  Fir- 
rant?  (another  daughter  of  the  said  John  Ferrand)  during 
her  life,  with  the  like  liberty  to  cut,  &c ;  with  remainder 
(after  the  determination  of  that  estate)  to  the  use  of 
the  said  Sharp  and  Field,  and  their  heirs,  during  the  life 
of  the  said  Sarah  Ferrand,  in  trust  to  preserve  contin- 
gent remainders,  but  to  permit  her  and  her  assigns  to 
take  and  enjoy  the  rents,  issues,  and  profits  thereof  dui> 
ing  her  life;  with  remainder  to  the  use  of  the  first, 
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second,  third,  and  every  other  son  of  her  body,  severally  1845. 
and  successively,  from  the  elder  to  the  younger,  in  toil 
male;  with  remainder  to  the  use  of  Catherine  Ann  Ferrand 
(another  daughter  of  the  said  John  Ferrand)  during 
her  life,  with  the  like  liberty  to  cut,  &c,  and  with  such 
limitations  to  the  said  trustees  during  her  life,  and  after- 
wards to  her  first  and  other  sons  successively  in  tail 
male,  as  the  testator  had  thereinbefore  limited  to  or  in 
favour  of  her  sister,  Sarah  Ferrand,  and  her  issue  male 
respectively,  with  divers  remainders  over;  remainder  to 
the  use  of  the  testator's  own  right  heirs  for  ever.  And 
the  testator  thereby  gave  and  bequeathed  all  his  lease- 
hold estates  to  the  said  Daniel  Wilson,  Miles  Staveley, 
and  WUliam  Holden,  their  executors,  &c,  and  also  all 
his  furniture,  pictures,  plate,  and  linen,  in  and  about  his 
messuage  at  St.  Ives,  in  trust  for  such  person  and  per- 
sons, and  for  such  estates  and  interests,  and  under  and 
subject  to  such  powers,  provisoes,  restrictions,  and  limita- 
tions as  were  thereinbefore  expressed  and  declared  of 
or  concerning  his  manors  and  premises  before  devised,  or 
as  near  thereto  as  might  be,  and  as  the  nature  of  the  re- 
spective leasehold  estates  and  personal  property  would 
admit  of;  to  the  end  that  the  same  might  be  held  and 
enjoyed,  and  go  along  with  the  aforesaid  manors  and 
premises,  so  long  as  the  laws  of  this  realm  would  permit. 
And  as  for  and  concerning  the  said  term  of  twenty-one  Tmtiqfterm. 
years,  thereinbefore  limited  to  the  said  Daniel  Wilson, 
Miles  Staveley,  and  William  Holden,  their  executors,  &c, 
*s  aforesaid,  he  thereby  declared  that  the  said  term  was 
so  limited  to  them  upon  trust,  that  they  or  the  survivors 
or  survivor  of  them,  and  the  executors,  &c,  of  such  sur- 
vivor, should  from  time  to  time,  during  the  same  term, 
receive  and  take  all  the  rents,  issues,  and  profits  of  the 
said  manors  and  premises,  when  and  as  the  same  should 
become  due  and  payable,  and  also  fell  and  cut  down  tim- 
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ber  in  its  perfection  of  growth,  and  other  wood  at  the 
usual  growth,  (taking  the  falls  in  succession,  as  thereto- 
fore used  and  accustomed) ;  and  should  yearly  and  every 
year,  until  all  the  debts  which  he  (the  testator)  should  owe 
at  the  time  of  his  death,  and  all  the  pecuniary  legacies 
which  might  be  given  by  that  his  will,  or  any  codicil  or 
codicils  to  be  added  thereto,  should  be  paid  and  satisfied, 
pay  thereout  unto  his  said  cousin  John  Ferrand,  if  lie 
should  so  long  live,  and  in  case  of  his  death,  leaving  his 
widow  surviving  him,  then  the  said  annuity  of  300/.,  as 
thereinafter  mentioned,  and  also  to  such  other  person  or 
persons  as  for  the  time  being,  by  virtue  of  that  his  will, 
should  be  entitled  to  his  said  manors  and  premises  in  re- 
mainder or  reversion  expectant  on  the  determination  of 
the  said  term  of  twenty-one  years,  one  full  annual  sum 
or  yearly-rent  charge  of  1000/.  And  also  should  there- 
out pay  and  retain  all  costs,  charges,  and  expenses,  which 
should  from  time  to  time  attend  the  execution  of  the 
trusts  of  that  his  will,  and  all  incidental  and  other 
charges  relating  thereto;  and  should  from  time  to  time, 
by  and  out  of  the  rents  and  profits  of  the  premises,  main- 
tain and  keep  all  his  said  manors  and  premises,  and  the 
houses,  buildings,  yards,  gardens,  walls,  pales,  and  fence* 
thereto  belonging,  in  good  and  proper  repair,  order  and 
condition ;  and  should  pay  and  apply  the  residue  of  the 
rents,  issues,  and  profits  of  the  said  manors  and  premises, 
in  or  towards  payment  and  discharge  of  his  funeral  ex- 
penses, the  debts  which  he  should  owe  at  the  time  of  his 
death,  and  the  interest  of  such  of  them  as  might  bear 
interest,  and  the  other  pecuniary  legacies  and  annuities 
which  he  might  give  by  that  his  will,  or  any  codicil  or 
codicils  to  be  added  thereto,  or  so  much  thereof  as  hid 
personal  estate,  not  specifically  disposed  of,  should  not  ex- 
tend to  pay,  at  such  tim^s  and  in  such  manner,  order,  and 
course,  and  according  to  such  pri6rity  ad  the  ftaid  trus- 
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tees  of  the  said  term  should  think  proper;  and  from  and 
after  payment  and  discharge  of  all  his  funeral  expenses 
and  debts,  and  of  all  the  pecuniary  legacies  and  annui- 
ties which  might  be  given  by  that  his  will,  or  any  codicil 
thereto,  or  a  fluid  being  raised  by  the  ways  and  means 
thereby  directed,  sufficient  for  the  purpose  and  the  pay- 
ment of  all  costs  and  expenses  touching  or  concerning 
the  said  term  of  twenty-one  years,  and  the  trusts  thereof, 
then,  upon  trust,  to  permit  the  said  John  Ferrand,  or  the 
person  who,  for  the  time  being,  by  virtue  of  that  his 
will,  should  be  entitled  to  the  reversion  or  remainder  ex- 
pectant, or  to  take  effect  upon  the  determination  of  the 
said  term  of  twenty-one  years,  during  the  residue  thereof, 
to  enter  upon,  hold,  and  enjoy  all  his  said  manors  and 
premises,  and  to  have,  receive,  take,  and  enjoy  the  rents, 
usnes,  and  profits  thereof,  to  and  for  his  own  use  and 
benefit,  subject  to  such  annuities  (if  any)  as  should  then 
remain  charged  upon  the  said  premises;  but  from  thence- 
forth the  said  yearly  rent-charge  or  sum  of  lOOOi,  and 
the  payment  thereof,  should  cease  and  determine.  Pro- 
tided,  nevertheless,  and  the  testator  thereby  declared, 
that,  from  and  after  payment  of  all  arrears  of  the  said 
yearly  sum  of  1000/.,  and  after  payment  of  all  his  funeral 
expenses,  debts,  and  pecuniary  legacies,  or  a  fiind  being 
raised  by  the  ways  and  means  aforesaid  sufficient  for  the 
purpose;  and  after  payment  of  all  costs  and  expenses 
touching  or  concerning  the  said  term  of  twenty-one  years 
or  the  trusts  thereof;  and  after  all  the  trusts  of  the 
same  term  should  have  been  fully  satisfied  and  perform- 
ed,— then  and  from  thenceforth  the  said  term  of  twenty- 
one  years  should  cease,  determine,  and  be  utterly  void. 


1845. 


Statement* 


The  testator  empowered  Edward  F&rrand,  and  any 
other  male  devisee  respectively,  when  entitled  in  pos- 
session, to  charge  the  manors  and  premises  with  a  jointure 
of  300/.  a  year  in  favour  of  any  woman  with  whom  he 
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might  intermarry ;  and  empowered  the  trustees,  during 
the  term  and  afterwards,  for  the  other  devisees  respect- 
ively, when  in  possession,  to  demise  or  lease  the  manors 
or  premises  (except  the  mansion-house  and  demesne  at 
St.  Ives,  and  the  woodlands  in  the  parishes  of  Bmgky 
and  Odey)  for  any  term  not  exceeding  fourteen  years, 
to  take  effect  in  possession,  reserving  the  best  rent, 
without  fine  or  premium,  subject  to  certain  covenants, 
and  so  as  none  of  the  lessees  be  made  dispunishable  for 
waste :  he  provided  that  the  devisees  not  of  the  name 
of  Ferrand  should  obtain  a  license,  and  take  and  use 
the  name  and  arms  of  Ferrand.  And  the  testator  thereby 
declared  that  it  should  be  lawful  for  the  said  Edward 
Ferrand,  Walker  Ferrand,  Sarah  Ferrand,  (and  the 
other  devisees),  respectively,  when  and  as  they  should 
respectively  be  in  possession  of  the  said  manors  and 
premises,  (either  subject  to  or  after  the  expiration  of  the 
said  twenty-one  years9  term),  to  exchange  the  same  or 
any  part  thereof  with  any  person  or  persons,  for  any 
freehold,  manors,  messuages,  lands,  tenements,  or  here- 
ditaments of  a  clear  estate  of  inheritance,  in  fee  simple, 
in  possession,  of  a  greater  or  equal  value,  to  be  conveyed, 
limited,  and  assured  to  such  and  the  like  uses,  and  for 
such  estates  and  interests,  and  under  and  subject  to  such 
powers,  provisoes,  and  limitations,  as  the  premises  thereby 
devised  were  limited  by  that  his  will.  And  in  case  his 
said  cousin,  John  Ferrand,  should  leave  a  widow  living 
at  the  time  of  his  death,  the  testator  thereby  gave  and 
devised  to  such  widow  one  clear  annuity  of  300£ 
during  her  natural  life,  for  the  maintenance  and  edu- 
cation of  all  their  children,  (except  such  son  or  daughter 
for  the  time  being  as  should  be  entitled  in  possession 
to  his  said  manors  and  premises  as  aforesaid),  from  the 
time  of  her  said  husband's  death ;  with  power  of  dis- 
tress and  entry,  in  case  of  default  in  payment  for  thirty 
days. 
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The   testator   then   gave  certain  legacies  and   an-        1845. 
nuities  to  his  executors  and  others,  and  he  directed 
that,  as  often  as  the  person  or  persons  entitled  in  pos- 
session to  the  rents  and  profits  of  the  said  manors  and 
premises,  or  to  the  said  annual  sum  of  1000/.  as  afore- 
said, should  happen  to  be  under  age,  during  such  mi-  , 
nority  the  said  Wittiam  HoUen,  if  living,  should  have 
the  stewardship  and  management  of  his  manors  and 
premises,  if  he  chose  to  accept  the  same,  and  should  be 
paid  for  such  stewardship  and  management  as  therein 
mentioned     And  the  testator  thereby  declared  his  will 
to  be,  that  all  his  said  manors  and  premises  should  be 
subject  and  liable  to  the  payment  of  all  his  just  debts, 
and  of  all  such  annuities  and  legacies  as  he  had  given,  or 
should  give  thereby,  or  by  any  codicil  or  codicils ;  and 
that,  in  case  his  personal  estate  (exclusive  of  his  house- 
hold furniture,  plate,  and  linen,  directed  to  be  enjoyed 
with  his  messuage  at  St.  Ives)  should  not  be  sufficient 
for  that  purpose,  that  the  trustees  of  the  said  twenty-one 
yean9  term  should  thereby,  and  by  the  ways  and  means 
thereinbefore  prescribed,  raise  and  make  good  the  defi- 
ciency.    And  the  testator  declared,  that  he  had  already 
restrained,  and  did  thereby  declare  that  he  meant  and 
intended  to  restrain,  each  and  every  person  to  whom  he 
had  limited  an  estate  for  life  by  that  his  will,  from  cut- 
ting down  any  timber  or  wood,  or  getting  any  stone 
upon  or  within  his  said  manors  and  premises,  or  any 
part   thereof,   save  for  buildings    and   repairs;    and  Power  to  the 
whereas  there  were  great  quantities  of  timber  trees  £J7Jm£r'.° 
and  spring  woods  growing  within  and  upon  his  said 
manors   and   premises:    he   therefore    requested  and 
authorised  his  executors  to  take  care  that  the  spring 
woods  should  be  carefully  preserved,  so  as  most  effectu- 
ally to  continue  a  regular  succession  in  the  falls  thereof; 
and  that  the  lands  whereon  they  grew  should  be  suffi- 
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ciently  fenced,  and  not  depastured  by  any  kind  of  cattle ; 
and  that  it  should  be  lawful  for  his  executors,  or  the 
survivors  or  survivor  of  them,  or  the  executors,  &c  of 
such  survivor,  at  any  time  or  times,  not  Only  during  As 
continuance  of  the  said  term  of  twenty-one  years  there- 
inbefore limited  to  them  as  aforesaid,  but  at  any  time 
afterwards,  until  some  person  entitled  in  possession  to 
an  estate  tail,  or  some  greater  estates  of  and  in  the  and 
manors  and  premises,  under  and  by  virtue  of  that  his 
will5  should  attain  the  age  of  twenty-years,  to  enter  into 
and  upon  the  several  woods,  lands,  grounds,  and  pre- 
mises defore  devised,  whereon  any  timber  or  other  trees 
were  or  should  be  growing;  and  from  time  to  time,  when 
and  so  often  as  his  said  executors,  or  the  survivors  or 
survivor  of  them,  or  the  executors  or  administrators  of 
such  survivor,  should  think  necessary  and  proper,  to  fall 
and  out  down,  or  cause  to  be  felled  and  cut  down,  all 
and  every  such  timber  and  other  trees  as  should  be  at 
their  full  growth  or  height  of  improvement,  and  such 
spring  woods  es  should  from  time  to  time  be  at  their 
proper  growth  for  felling,  according  to  the  usual  course 
of  felling  such  spring  woods,  and  to  Bell  and  dispose 
thereof,  or  of  any  part  thereof,  and  of  the  bark,  branches, 
lops,  tops,  cordwood,  and  pammel  thereof,  to  any  pur- 
chaser or  purchasers  thereof,  for  the  best  price  or  prioes 
that  could  reasonably  be  got  for  the  same.  And  he  did 
thereby  authorise  and  empower  his  executors,  or  the 
Survivor,  &c,  from  time  to  time  to  receive  all  and  every 
the  monies  arising  therefrom,  and  to  pay,  apply,  and 
dispose  of  the  same,  or  so  much  thereof  as  should  be 
necessary,  in  payment  of  his  funeral  expenses  and  debts 
and  legacies  thereby  given,  or  which  might  be  given  by 
any  codicil  thereto,  until  all  and  every  the  trusts  and  pur- 
poses of  the  said  term  of  twenty-one  years  should  thereby, 
and  by  the  ways  and  means  aforesaid,  be  fully  and  in 
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every  respect  performed,  satisfied,  and  discharged.  And  1846. 
from  and  after  such  performance,  satisfaction,  and 
discharge  thereof,  he  directed  his  executors,  and  the 
survivor,  &c,  with  the  consent  of  the  devisee  in  pos- 
session,  from  time  to  time  to  invest  the  residue  and 
overplus  thereof,  and  the  monies  arising  therefrom,  7*J^J711?C" 
which  might  be  from  time  to  time  received  by  them,  in 
the  purchase  or  purchases  of  lands,  &c,  in  fee  simple,  to 
be  settled  to  such  uses  as  the  devised  manors  and  pre- 
mises ;  and  in  the  meantime,  (the  trusts  and  purposes  of 
the  said  term  of  twenty-one  years  being  first  fully  per* 
formed,  satisfied,  and  discharged),  until  such  purchase  or 
purchases  should  be  made,  the  residue  and  overplus  of 
the  monies  from  time  to  time  remaining  in  the  hands  of 
his  said  executors,  &c,  to  be  invested,  with  such  consent 
as  aforesaid,  on  government  or  real  security  or  securities, 
in  the  names  of  his  said  executors,  &c,  with  power,  with 
such  consent  as  aforesaid,  to  change  such  investments ; 
the  dividends  and  interest  arising  therefrom  from  time 
to  time,  to  be  paid  to  or  received  by  the  person  or  per* 
sons  who  would  be  entitled  to  the  rents  and  profits  6f 
the  premises  if  the  same  had  been  purchased  and  settled 
as  aforesaid. 

The  testator  then  devised  his  trust  estates,  and 
provided  in  the  usual  form  for  the  indemnity  of  his 
trustees  and  executors ;  and  he  appointed  Daniel  Wilson, 
Miles  Stavety,  and  WiUiam  Holden,  executors  of  his 
will 

The  testator,  by  a  codicil,  dated  in  1802,  bequeathed 
several  legacies  and  annuities  which  he  charged  upon  his 
real  estates  in  the  parish  of  Bingley.  By  a  further 
codicil,  dated  in  1803,  he  devised  land,  which  had  been 
purchased  since  the  date  of  his  will,  to  die  same  persons 
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and  uses  as  the  other  real  estates  had  been  devised  by 
his  will. 

The  testator  died  in  1803,  having  survived  his  cousin 
John  Ferrand,  the  first  person  named  in  the  will  as  de- 
visee for  life  of  his  estates.  Edward  Ferrand  was,  at  the 
death  of  the  testator,  the  first  surviving  tenant  for  life, 
and  C.  B.  Charlewood,  the  only  son  of  the  said  Jane 
Ferrand,  (then  deceased),  was  the  first  tenant  in  tail  male, 
expectant  on  the  determination  of  the  preceding  life 
estates.  C.  2?.  Charlewood  attained  the  age  of  twenty- 
one,  and  died  in  1817,  unmarried;  and  the  Plaintiff, 
who  was  the  eldest  son  of  Sarah  Ferrand,  who  was  the 
wife  of  C.  F.  Busfield,  then  became  the  first  tenant 
in  tail  male,  expectant  after  the  preceding  life  estates. 
Walker  Ferrand  died  without  issue,  in  1835,  in  the  life- 
time of  Edward;  and  Edward  Ferrand  died  without 
issue  male,  in  1837.  Sarah  Ferrand,  who  was  then  a 
widow,  upon  the  death  of  Edward  Ferrand,  entered  into 
possession  of  the  estates  as  the  next  tenant  for  life  under 
the  will 


The  will  was  proved  by  Holden  alone,  but  the  trusts 
were  accepted  by  Wilson,  Stavely,  and  Holden,  jointly, 
and  they  possessed  the  personal  estate,  which  was  stated 
by  some  of  the  answers  to  have  been  more  than  suffi- 
cient to  pay  the  funeral  and  testamentary  expenses, 
debts,  and  pecuniary  legacies,  but  not  sufficient  for  the 
annuities.  Edward  Ferrand,  the  tenant  for  life,  was, 
upon  the  death  of  the  testator,  permitted  by  the  trustees 
to  enter  into  possession  and  receipt  of  the  rents  and 
profits  of  the  estates,  subject  to  the  annuities.  Timber 
upon  the  estate  was  felled  under  the  direction  of  the  three 
trustees,  until  about  the  year  1809.  After  the  death  of 
Holden,  which  took  place  in  February,  1809,  timber  was 
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cut  down  by  Edward  Ferrand,  the  tenant  for  life  in 
possession,  as  agent  of  Wihon  and  Stavefy,  the  surviving 
trustees,  until  the  death  of  Stavely,  in  1814 ;  and  as 
agent  for  Wihon,  the  survivor,  until  his  death  in  1824 ; 
and  thenceforward  Edward  Ferrand  continued  to  cut 
timber  until  his  death,  as  the  agent  of  George  Wilson, 
the  representative  of  Wihon,  the  last  survivor  of  the 
three  trustees.  Edward  Ferrand,  also,  during  the  whole 
period  of  his  possession,  cut  timber  on  the  estate  as 
tenant  for  life.  The  accounts  of  the  monies  produced 
by  the  sale  of  the  timber  were  from  time  to  time  ren- 
dered by  Edward  Ferrand,  and  settled  and  signed  by 
the  trustees  and  the  survivor,  and  the  representative  of 
the  survivor;  allowances  being  made  in  such  accounts 
for  timber  purchased  by  Edward  Ferrand  for  buildings 
and  repairs.  The  monies  produced  by  the  sale  of  the 
timber  cut  under  the  direction  of  the  trustees,  and  the 
balances  appearing  upon  Edward  FerrawFs  accounts, 
were  paid  to  the  account  of  the  trustees  with  a  banking- 
house  at  Bradford,  and  were  afterwards  from  time  to 
time  laid  out,  under  the  authority  of  the  trustees,  in  the 
purchase  of  estates,  which  were  settled  to  the  uses  of  the 
will;  or  the  same  were  otherwise  applied,  as  the  repre- 
sentatives of  Edward  Ferrand  and  the  trustees  con- 
tended, according  to  the  trusts  of  the  will. 


1845. 


SUtewuni. 


In  1815,  Edward  Ferrand,  the  tenant  for  life,  in  Bxerdte  qf  tht 
exercise  of  his  power  of  exchange,  effected  an  exchange  £wL?  " 
of  a  part  of  the  devised  estates,  consisting  of  about 
twenty-three  acres  of  land  and  some  buildings  in  the 
outskirts  of  the  towns  of  Bradford  and  Keighly, 
for  the  Ryshworth  estate, — a  manor  and  estate  of 
about  140  acres  of  land,  in  the  parish  of  Bing- 
ley.  The  Ryshworth  estate  was  offered  for  sale  by 
a  party  who  would  not  take  in  exchange  any  part 
of  the  settled  estates,  and  that  estate  was  accordingly 
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purchased  by  Qeneral  Twiss,  a  friend  of  Edward 
Ferrand,  at  his  request  Tha  Ryskworth  estate  was 
conveyed  by  the  vendor  to  General  Twits,  in  December, 
1815.  In  May,  1817,  the  Bradford  and  Keigkty  pro- 
perty to  be  exchanged  was  valued  at  9605/.  3*.,  and 
certain  parts  of  the  Ryskworth  estate  were  valued  off  at 
97622.  12*.  Z<L  By  indentures  of  lease  and  release  and 
exchange,  dated  in  January,  1818,  made  between  Ed- 
ward  Ferrand,  J.  Field  (a),  (described  as  the  surviving 
devisee  in  fee  named  in  the  will),  and  General  Twits,  of 
the  first,  second,  and  third  parts  respectively,  reciting 
the  power  of  exchange  given  by  the  will,  and  that  the 
Bradford  and  Keighly  estates  lay  detached  from  the 
rest  of  the  property,  and  that  the  said  Edward  Ferrand, 
being  well  satisfied  that  the  manor  and  other  parts  of  the 
Ryskworth  estate  so  valued  were  of  equal  or  greater 
value,  and  might  be  more  conveniently  occupied  and 
enjoyed  with  the  other  estates  than  the  said  detached 
estates,  had  agreed  with  General  Twiss  to  make  the 
exchange  thereinafter  mentioned,  for  the  considera- 
tions therein  mentioned,  in  exercise  of  the  said  power, 
Edward  Ferrand  thereby  gave  in  exchange,  and  ap- 
pointed and  conveyed  the  said  Bradford  and  Keighly 
estates  to  the  uses  declared  in  the  conveyance  of  Decem- 
ber, 1815,  of  the  Ryskworth  estate,  and  General  Twiss 
appointed,  released,  and  confirmed  the  manor  of  Rysk- 
worth, and   the   said  valued  parts  of  the   Ryskworth 


(a)  A  case  was  submitted  on 
behalf  of  Mr.  Field  to  Mr.  Chas. 
Butler,  and  his  opinion  was  stated 
on  tbe  pleadings  to  be,  "  tbat 
under  tbe  power  in  tbe  will,  Ed- 
ward Ferrand  could  legally  and 
effectually  make  tbe  exchange 
without  requiring  Mr.  Field  to 
join  in  tbe  conveyance ;  tbat  Mr. 
Field  would  not  incur  any  risk, 
lots,  or  expanse,  by  concurring 


in  tbe  conveyance ;  but  tbat,  u 
he  was  not  a  necessary  parly  to 
such  conveyance,  the  Court 
would  not  compel  him  to  exe- 
cute tbe  deed,  and  no  counsel 
advised  with  by  him  would  ad- 
vise him  to  join,  as  it  would  be 
of  no  real  use  to  the  purchaser's 
title,  and  could  not  therefore  be 
expected." 
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estate  therein  described,  to  the  uses  pf  the  will.  By 
other  indentures  of  lease  and  release  and  appointment, 
dated  in  July,  1833,  reciting  the  deed  of  December,  1815, 
and  the  said  will  and  the  powers  of  the  trustees  for  cut- 
ting timber  on  the  settled  estates,  with  the  trusts  for 
applying  the  proceeds  thereof;  and  that  D.  Wilson;  with 
the  consent  of  Edward  Ferrand,  had  agreed  with  Gene- 
ral Twiss  for  the  purchase  of  the  messuages,  lands,  and 
hereditaments  thereinafter  mentioned  (being  such  parts 
of  the  Ryskworth  estate  as  were  not  included  in  the 
exchange)  for  the  sum  of  6700£,  to  be  paid  by  the  said 
D.  Wilson  out  of  the  said  trust  monies,  General  Twiss 
appointed  and  released  the  said  remaining  parts  of  the 
Ryskworth  estate  to  the  uses  of  the  will. 


1845. 


Statement. 


The  Bradford  and  Keighly  estates  were  sold  at  dif- 
ferent times  between  1818  and  1822,  and,  owing  to  the 
increased  value  they  had  acquired  for  building  purposes 
by  the  extension  of  those  towns,  produced  a  considerably 
larger  sum  than  that  at  which  they  had  been  valued  for 
the  purposes  of  the  exchange.  The  monies  produced  by 
these  sales  were  paid  into  the  account  of  the  trustees  at 
the  BradfordBsiuky  and  were,  with  other  monies  received 
on  the  timber  account,  applied  in  replacing  10,000/. 
stock,  which  General  Twiss  had  sold  out  to  enable  him 
to  complete  the  purchase  of  the  Ryshworth  estate,  and 
in  paying  the  remainder  of  the  purchase-money  of  that 
estate. 


The  bill,  in  this  cause,  was  filed  in  1842,  by  William 
Busfield  Ferrand,  the  eldest  son  of  Sarah,  against  George 
Wilson  and  another,  the  executors  of  D.  Wilson,  the 
last  survivor  of  the  three  trustees ;  Emma  Slingsby  and 
another,  the  representatives  of  Miles  Stavely;  Ann 
Lambert,  the  executrix  of  W.  Holden  ,♦  Walker  Skirrow 
and  others,  the  executors  of  Edward  Ferrand;  and  the 


Bill. 
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said  Sarah,  the  existing  tenant  for  life.  The  personal 
representative  of  C.  B.  Charkwood,  the  first  tenant  in 
tail,  who  died  in  1817,  was  served  with  a  copy  of  the 


"     bill,  under  the  general  order. 


Statement. 


The  bill  charged  that,  during  the  continuance  of  the 
term  of  twenty-one  years,  the  trustees  ought,  out  of  the 
rents  and  profits  of  the  estate,  and  the  produce  of  the 
timber,  as  one  common  fund,  to  have  paid  an  annuity  of 
1000/.  to  Edward  Far  and,  as  tenant  for  life,  subject  to 
the  term,  the  annuity  to  the  widow  of  John  JFerrand, 
the  costs  and  expenses  of  executing  the  trusts  of  the 
term,  and  the  necessary  repairs  on  the  estates, — and  then 
ought  to  have  applied  the  rents  and  profits  of  the  estates, 
and  produce  of  the  timber,  in  payment  of  the  funeral 
expenses,  debts,  and  legacies,  and  the  current  payments 
of  the  annuities,  so  far  as  the  personal  estate  was  insuf- 
ficient ;  and  ought  to  have  invested  and  accumulated  the 
entire  surplus  of  the  rents  and  profits  of  the  estates,  and 
the  produce  of  the  timber,  during  the  term,  until  a  fund 
was  raised  sufficient  for  the  full  payment  of  all  the  said 
expenses,  debts,  legacies,  and  annuities,  including  all 
future  payments  of  the  annuities,  and  all  costs  and  ex- 
penses of  the  term,  and  the  trusts  thereof. 

The  bill  also  charged,  that  upwards  of  4000£,  pro- 
duced by  the  sale  of  the  timber,  had  been  improperly 
and  unnecessarily  applied  in  building  a  second  mansion- 
house  on  the  estate.  It  also  charged,  that  the  value  of 
the  Bradford  and  Keighly  estates  greatly  exceeded  the 
value  of  the  Ryshworth  estate,  for  which  they  were 
exchanged;  and  in  case  the  estates,  improperly  conveyed 
away  in  such  exchange,  could  not  now  be  reconveyed 
and  assured  to  the  uses  of  the  testator's  will,  then  the 
several  persons  who  were  parties  to  such  exchanges,  or 
their  estates,  ought  to  make  good  the  loss  resulting  from 
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such  exchanges;  or  that,  inasmuch  aa  the  sale  of  the        1845. 
Bradford  and  Keighly  estates  had  realized  a  larger  sum 
than  had  been  paid  for  the  Rythworth  estate,  the  exe- 
cutors of  Edward  Ferrand  ought,  in  any  event,  to  ac- 
count, in  this  suit,  for  the  excess  so  produced* 

The  bill  stated,  that,  at  various  times  since  the  death 
of  the  testator,  timber  growing  upon  the  estate  had  been 
blown  down  and  severed  by  high  winds  and  storms,  and 
that  the  same  belonged  to  the  person  for  the  time  being 
entitled  to  a  vested  estate  tail  in  remainder;  and  that 
Edward  Ferrand,  and  also  Sarah,  the  Defendant,  worked 
the  quarries  and  lime  works  on  the  estate,  and  received 
large  sums  in  respect  of  lime  and  other  stone  and  rock, 
and  opened  and  worked  mines  of  coal  and  other  minerals 
which  were  not  open  in  the  lifetime  of  the  testator,  and 
had  realized  large  sums  of  money  therefrom. 

The  bill  prayed  that  the  trusts  of  the  will,  so  far  as  Prcytr. 
they  remained  to  be  performed,  might  be  carried  into 
execution  under  the  direction  of  the  Court ;  and  that  it 
might  be  declared  that  the  trustees  were  bound  to  have 
accumulated  the  surplus  of  the  rents  and  profits,  and 
produce  of  the  timber,  during  the  continuance  of  the 
term,  until  a  fund  was  raised  sufficient  for  the  payment 
of  all  the  expenses,  debts,  legacies,  annuities,  and  costs, 
or  until  the  term  had  expired  by  effluxion  of  time ;  and 
that  it  might  be  declared,  that,  after  the  end  or  other 
sooner  determination  of  the  said  term,  the  said  trustees 
ought,  after  providing  for  the  annuities  and  sums  of 
money  (if  any)  which  were  not  satisfied,  or  a  fund  suf- 
ficient for  which  was  not  raised  under  the  trusts  of  the 
term,  to  have  applied  the  entire  monies  realized  by  the 
sale  of  timber  in  the  purchase  of  other  estates,  to  be 
settled  to  the  same  uses  as  the  devised  estates.  The 
bill  then  prayed  that  accounts  might  be  taken  of  the 
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1845.  accumulations,  which  ought  to  have  taken  place  on  the 
footing  of  such  declaration,  and  that  the  estates  of  the 
trustees  might  be  decreed  to  make  good  the  same.  The 
bill  also  prayed  that  an  account  might  be  taken  of  the 
monies  received  by  the  trustees  for  the  sale  of  timber 
felled  by  them  after  the  end  or  determination  of  the 
term,  and  of  their  application  and  investment  thereof, 
and,  if  any  part  thereof  had  not  been  duly  invested  and 
applied,  that  the  estates  of  the  trustees  might  make  good 
the  deficiency ;  and  that  the  estate  of  Edward  Ferrand, 
and  the  Defendant  Sarah,  might  also  be  held  liable  for 
the  rents  and  profits,  and  produce  of  the  timber,  during 
the  term,  and  for  the  timber  after  the  determination  of 
the  term,  so  far  as  they  had  applied  the  same  to  their 
own  use,  contrary  to  the  trusts  of  the  will;  and  that  the 
produce  of  the  windfalls  of  timber  since  the  death  of 
C.  D.  Charlewood  might  be  accounted  for,  and  paid  to 
the  Plaintiff  with  interest  The  bill  prayed  that  the 
exchange  might  be  declared  not  to  be  a  due  exercise  of 
the  power  vested  in  Edward  Ferrand,  and  that  it  might 
be  ascertained  in  whom  the  Bradford  and  Keighly 
estates  were  vested,  and,  if  they  could  not  be  re-con- 
veyed, that  the  estate  of  Edward  Ferrand,  and,  if  neces- 
sary, all  parties  to  the  exchange,  might  be  decreed  to 
make  good  the  loss.  The  bill  also  prayed  that  the  estate 
of  Edward  Ferrand,  and  the  Defendant  Sarah,  respect* 
ively,  might  be  decreed  to  account  for  and  pay  to  the 
Plaintiff  the  monies  realised  by  them  from  the  lime  and 
stone  rocks  and  quarries,  and  from  the  mines  and  veins 
of  coal  and  other  minerals,  gotten  and  sold  from  mines 
or  veins  opened  after  the  death  of  the  testator.  And 
the  bill  prayed  an  injunction  to  restrain  the  Defendant 
Sarah  from  getting  lime  or  stone  from  the  rocks  and 
quarries,  except  for  impairs,  and  from  getting  coal  or 
other  minerals  from  such  newly-opened  mines  or  veins 
of  coal  or  other  minerals. 
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Thefoteof  the  case,  for  the  purposes  of  the  hear^  i84£. 
were  scarcely  in  dispute.  The  Defendants  did  not  ad- 
mit that  the  directions  and  trusts  of  the  will  had  not 
been  fully  executed,  or  that  anything  had  been  done 
which  was  not  justified  thereby;  and  the  questions 
turned  chiefly  on  points  of  law. 


Mr.  Bolt  and  Mr.  Boundell  Palmer,  for  the  Plaintiff. 

Mr.  G.  Turner,  Mr.  Bomilly,  and  Mr.  TJiomas 
Turner,  for  the  executors  of  Edward  Fcrrand. 

Mr.  Tinney  and  Mr.  Dickinson,  for  G.  Wilson,  and 
the  other  executor  of  2>.  Wilson,  the  last  survivor  of  the 
trustees, 

Mr.  Serjeant  Clarke  and  Mr.  Bichner,  for  the  personal 
representatives  of  the  executors  of  Stavefy. 

Mr.  Lee,  for  the  representative  of  Holden. 

Mr.  Kenyan  Parker  and  Mr.  Bacon,  for  Sarah  Ferrand. 

On  the  part  of  the  Plaintiff,  it  was  contended,  that  the 
timber  cut  by  the  trustees  during  the  first  twenty-one 
years,  or  so  long  as  the  term  lasted,  ought  to  be  deemed 
to  have  been  cut  in  performance  of  the  trusts  of  the 
term,  and  ought  to  be  accounted  for  by  the  trustees,  and 
dealt  with  in  compliance  with  those  trusts;  but  that,  if 
the  trustees  had  not  acted  upon,  and  their  acts  could 
not  be  attributed  to,  the  trusts  of  the  term,  they  must 
then  have  acted  under  the  general  power  given  them 
in  the  will,  and  therefore,  as  well  during  as  after  the 
determination  of  the  term,  they  were,  as  trustees,  bound 
to  account  for  their  receipts  in  respect  of  the  timber 
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1845.  which  they  had  caused  to  be  out  and  sold  from  the  estate 
under  such  power.  This  was  not  a  provision  for  accu- 
mulation ;  it  was  not  taking  the  fruits  of  an  estate,  sus- 
pending the  right  to  their  enjoyment,  and  adding  those 
fruits  to  the  corpus  of  the  estate  itself.  Timber  was  not 
the  produce  of  an  estate  in  the  sense  of  annual  increase; 
it  was  a  part  of  the  inheritance;  and  the  provision  for 
its  investment  in  this  will  was  nothing  more  than  a 
transmutation  of  part  of  the  inheritance  from  one  shape 
to  another;  not  taking  it  out  of  the  use  of  the  tenant 
in  tail,  but  bringing  it  into  a  state  of  investment  more 
profitable  both  for  the  tenant  in  possession  and  him  in 
remainder.  Supposing  the  guardian  of  the  infant  tenant 
in  tail  was  not  precluded  from  cutting  timber,  the  power 
would,  at  the  utmost,  only  deprive  him  of  the  chance  of 
converting  part  of  the  inheritance  into  a  chattel,  and  the 
effect  of  the  clause  with  respect  to  this  mere  chance  was 
of  too  trifling  a  nature  to  be  regarded.  It  was  an  acci- 
dental consequence  of  the  prescribed  mode  of  managing 
the  estate.  A  lease  made  in  conformity  with  a  power, 
for  example,  might  not  reserve  to  the  lessor  or  the 
tenant  in  tail  the  right  of  taking  timber  during  the  term, 
and  the  practical  effect  might  be  to  shut  out  the  imme- 
diate enjoyment  by  the  tenant  in  taiL  The  power  in 
the  trustees  was  in  no  respect  repugnant  to  the  estate 
tail;  it  did  not  interfere  with  or  impede  its  barrable 
quality,  nor  prevent  the  tenant  in  tail  from  acquiring 
his  entire  dominion  over  the  estate  at  the  proper  time. 
The  will,  moreover,  must  be  construed  as  directing  that 
the  power  of  the  trustees  should  be  executed  with  the 
consent  of  the  beneficial  owner,  for  the  investment  must 
be  made  with  such  consent.  Even  if  it  should  be  con- 
sidered that  the  power  could  not  be  sustained  to  the 
extent  to  which  it  was  framed,  still  it  was  good  within 
the  limits  allowed  by  the  rule  of  law,  and  the  Court 
would  apportion  the  provision,  so  that  it  might  be  held 
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invalid  only  for  the  excess.  The  trustees  had  certainly 
acted  in  that  character,  and  they  were  therefore  now 
estopped  from  repudiating  their  trust  with  respect  to  the 
timber,  and  could  not  avoid  the  responsibility  which  it 
imposed  upon  them* 
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On  the  part  of  the  Defendants,  it  was  contended,  that 
the  trusts  of  the  term  were  created  to  provide  for  the 
possible  deficiency  of  the  personal  estate  to  answer  the 
charges  thereon;  and,  inasmuch  as  the  personal  estate  was 
sufficient  to  pay  the  funeral  and  testamentary  expenses, 
debts  and  legacies,  and  as  the  tenant  for  life  took  the 
real  estate,  subject  to  the  current  annuities,  no  occasion 
had  arisen  for  calling  the  term  in  aid.     That,  whatever 
the  fact  might  be,  as  to  the  belief,  under  which  the  trus- 
tees had  acted,  of  their  authorities  under  the  power,  yet 
the  power  was  void  in  law,  as,  if  not  a  new  device  to 
evade  the  operation  of  the  rule  against  perpetuities,  yet, 
at  least,  a  form  of  limitation  unadvisedly  or  incautiously 
introduced,  and  liable  to  the  objections  against  which 
that  rule  is  designed  to  guard.    It  would  abridge  the 
right  of  the  tenant  in  tail  during  his  infancy,  and  might 
operate  to  take  out  of  the  reach  of  immediate  enjoyment 
a  part  of  the  produce  of  the  estate,  of  which,  whoever 
might  be  entitled  to  the  ultimate  benefit  of  the  limita- 
tion, the  law  gave  the  present  use ;  and  this  enjoyment 
it  might  postpone  for  an  indefinite  period,  perhaps  for  cen- 
turies. But  the  power  was  not  even  confined  to  the  estate 
tail;  it  was  to  endure  "  until  some  person  entitled  in  pos** 
session  to  an  estate  tail,  or  some  greater  estate,[of  and  in 
the  said  manors  and  premises,  under  or  by  virtue  of  the 
will,  should  attain  the  age  of  twenty-one  years."    If, 
therefore,  a  party  became  entitled  to  the  estate  in 
fee  under  the  will,  the  fee  would  be  subject  to  the 
power,  if  the  power  could  be  sustained.    A  fine  would 
not  have  the  effect  of  barring  the  power.    A  tenant 
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in  tail  might,  from  respect  to  the  testator,  be  un- 
willing to  suffer  a  recovery,  and  bar  all  the  limita- 
tion*. The  feeling  might  not  be  an  usual  one,  yet  it 
mighty  nevertheless,  exist;  and  why  should  he,  if  he 
wished  to  preserve  the  operation  of  the  will  as  governing 
the  devolution  of  the  estate,  be  compelled  to  suffer  a  re- 
covery merely  to  acquire  the  ownership  of  the  timber? 
His  power  was  of  a  different  nature  from  a  power  of  sale 
or  exchange :  in  the  latter  case,  the  subject  of  the  power 
was  the  estate,  or  some  substitute  fortheestate;  in  the  pre- 
sent case,  it  was  an  additionof  the  fruitsof  the  estate  to  the 
estate  itself,  so  as  to  bring  a  new  property  into  settlement 
Even  in  the  cases  of  powers  of  sale  and  exchange,  it 
had  been  the  recommendation  of  careful  conveyancers 
to  restrict  them  within  such  limits  as  to  avoid  all  ques- 
tion of  perpetuity.  Nor  was  this  objection  answered  by 
suggesting  that  the  power  might  be  good  for  a  limited 
period,  although  not  to  the  extent  which  the  testator 
had  prescribed.  Where  was  the  limit  to  be?  Who  could 
say  that  the  testator  would  have  so  limited  the  opera- 
tion of  the  power  ? — and  what  jurisdiction  had  the  Court 
to  say,  that  a  restriction  which  the  testator  intended 
should  be  at  least  co-extensive  with  the  duration  of  the 
estate  tail,  and  operate  alike  as  against  all  who  might 
take  under  the  limitations  of  the  will,  should  have  the 
partial  effect  of  benefiting  certain  devisees  at  the  expense 
of  others?  The  cases  in  which  the  Court  would  appor- 
tion such  a  power,  so  as  to  give  it  a  limited  operation, 
were  cases  in  which,  before  the  Thelluson  Act,  the  pro- 
vision for  accumulation  would  have  been  good,  and 
where,  by  that  act,  the  accumulation  was  restricted  in 
extent ;  but,  where  the  provision  would  have  been  void 
in  law,  before  the  passing  of  that  act,  there  oould  be  now 
no  apportionment  so  as  to  makeit  partially  effectual  The 
power  being  void,  the  Plaintiff  had  no  claim,  under  the 
i  of  the  will,  to  the  money  produoed  by  the  sale  of 
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the  timber.  The  right,  whether  in  the  Plaintiff  or  in  1S45. 
the  heir-at-law  of  the  testator,  was  a  purely  legal  right, 
and  most  be  enforced  at  law.  If  it  was  said  that  the 
trustees  were  estopped  by  their  own  acta  from  contend- 
ing that  they  were  not  trustees  of  the  money  produced 
by  the  timber,  the  acts  referred  to  must  be  taken  alto- 
gether, not  some  of  them  taken  and  others  rejected. 
The  Plaintiff  must,  on  that  supposition,  be  content  to 
take  the  land  which  the  trustees  had  purchased  as  repre- 
senting the  monies  which  they  had  received,  and  was 
prahded  from  requiring  more.  In  truth,  however,  the 
term  "estoppel,"  and  the  consequences  sought  to  be 
drawn  from  it,  were  wholly  inapplicable  to  acts  done 
under  an  erroneous  conclusion  of  law,  in  a  supposed 
fiduciary  character,  without  any  beneficial  interest  to  be 
affected  by  them. 

On  the  question  of  the  whole  or  partial  validity  of  the 
power,  the  .cases  cited  were— Duke  of  Marlborough  v. 
Earl  Godripkh*  (a),  fFare  v.  PoOull(b),  Lord  Soutliamp- 
tot  v.  Marquis  *f  Hertford(c\  Marshall  v.  HoUoway  (d% 
Bey*  r.  Hannsng(e\  Biddle  v.  PerkhutJ),  Poms  v. 
C*prm($)>  Waring  v.  Coventry  (A),  Wood  v.  Whit*{&9 
Ibbetseny.  Ibbe4son{h\  WaUis  v.  Freestone  (f),  Boughion 
y.  Jeomes  (m),  Ker  v.  Lord  Dunga*wm{n) ;  and,  on  the 
general  question  of  the  right  of  the  Plaintiff  to  an  ac- 
count of  the  timber  felled  in  the  lifetime  of  Edward 
Fermd,—  Thomas  v.  8orreU(o),  PSgot  v.  BuOock(p)9 

(a)  1  Eden,  404.  (i)  4  Myl.  ft  Cr.  460. 

(6)  11  Yea.  257.  (*)  10  Sim.  495  ;  S.  C.  5  Myl. 

(0  2  V.  &  B.  54.  ft  Cr.  26. 

(i)  2  Swan*.  432.  (i)  10  Sim.  225. 

(e)  2  Cro.  ft  Jer.  834.  («)  1  Coll.  26. 

(/)  4  Sim.  135.  (»)  1  Dr.  ft  War.  509. 

(?)  Id.  138,  n.  (o)  Vaugb.  851. 

(*)  1  MyL  ft  K.  249.  (f )  1  Vea.  Jan.  479,  484. 
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1845.         ScareU  v.  Boxatt  (a),  Power  v.  Eyre(b),  Tooker  v.  A- 
nesky(c)9    Waldo  v.   Waldo  (d),  Drwnmond  v.  JDvitt 
<jf  S*.  Albans  (e),   Wilkinson  v.  Proud  (J),  Muskett  t. 
^  JKff(y> 

Argument, 

The  following  treatises  were  referred  to  in  the  argu- 
ment : — 1  Sanders  on  Uses,  194  et  *ey.,  4th  ed.  2 
Sugden  on  Powers,  496  etseq.,  6th  ed.  Lewis  on  Per- 
petuities,  641  et  seq. 

Bxckm*f.  The  Plaintiff  contended  that  the  manner  in  which  the 

power  of  exchange  had  been  executed  was,  in  a  techni- 
cal sense,  a  fraud  upon  the  power;  that  the  donee  of 
the  power  could  not  be  permitted  to  exchange  the  settled 
estates  for  other  estates  of  his  own ;  which,  in  substance, 
had  been  attempted  in  this  case,  inasmuch  as  General 
Twis*>  the  party  with  whom  the  exchange  had  been 
nominally  made,  was  the  trustee  of  the  Ryshworth  estate 
for  Edward  Ferrand.  The  settled  estates  were,  more- 
over, of  much  greater  value  than  the  estate  taken  in  ex- 
change. This  fact  appeared  upon  the  valuations,  as 
compared  with  the  sums  ultimately  realized,  of  which 
increased  sums  the  settled  estate  lost  the  benefit,  as  they 
were  applied  to  indemnify  General  Twiss,  and  restore 
the  stock  which  he  had  lent,  to  enable  the  tenant  for 
life  to  complete  the  purchase.  It  was  plain  that  an  im- 
proper use  had  been  made  of  the  power,  to  give  a  colour 
of  formality  and  validity  to  a  transaction  which  the  will 
did  not  authorize.  It  was  only  in  a  Court  of  equity, 
that  the  tenant  in  tail  could  obtain  relief  in  respect  of 
this  transaction.     He  was  not  entitled  to  possession  of 


(a)  1  Y.  andJer.396. 

(b)  Cooper,  156. 

(c)  5  Sim.  235. 

(d)  7  Sim.  260. 


(0)  5  Ves.  433. 
If)  11  Mee.  &  W. 
(g)  7  Scott,  854. 
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the  estates,  and  not  in  a  situation  to  proceed  at  law.  If 
relief  were  given  in  this  suit — the  suit  of  the  first  tenant 
in  tail,  the  inheritance  would  be  bound,  and  no  future 
tenant  in  tail  could  open  the  question. 

On  the  part  of  the  Defendants  interested  in  the  ques- 
tion as  to  the  exchange,  it  was  contended,  that  there 
was  nothing  to  shew  that  the  exchange  was  not  in  every 
respect  fair  and  equal  at  the  time  it  was  made,  or  that 
it  was  not  then  beneficial  to  the  settled  property.  The 
buildings  which  had  subsequently  been  erected  on  the 
Bradford  and  Keighhj  estate  would,  in  all  probability, 
not  have  been  built  if  that  property  had  remained  in 
settlement  But,  whether  the  power  of  exchange  was 
or  was  not  duly  executed,  the  Plaintiff  was  not  entitled 
to  relief  in  this  suit  If  it  was  not  duly  executed,  owing 
to  inadequacy  of  value,  or  any  other  cause,  no  estate 
passed  at  law  to  the  parties  to  whom  the  settled  estates 
were  expressed  to  be  conveyed.  What  relief,  in  fact, 
could  the  Court  give,  even  if  it  had  jurisdiction  on  the 
subject?  It  could  not  restore  the  lands,  for  the  present 
owners  were  not  parties.  What  was  the  measure  of 
relief? — the  difference  between  the  present  value  of 
the  two  estates;  but  that  might  be  wholly  different 
before  the  Plaintiff  should  become  entitled  to  the  pos- 
session. He  might,  in  fact,  never  become  so  entitled,  and 
a  future  tenant  in  tail  might  choose  to  retain  the  Bysh- 
worth  estate.  The  Court  would  not,  therefore,  inter- 
fere, but  would  leave  the  Plaintiff  to  any  remedy  at  law 
winch  he  might  be  advised  to  pursue. 
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On  the  questions  of  the  legality  of  the  exchange,  and 
of  the  legal  or  equitable  right  to  relief,  if  the  Plaintiff  had 
such  right,  and  of  the  nature  of  the  relief,  and  the  time  and 
mode  of  ascertaining  it,  the  following  cases  were  mention- 


308 


CASES  IN  CHANCERY. 


1845. 


ed:— &r  J.  Jackson's  Case  (a\  HaU  v.  Halktt(b\  York 
Buildings  Company  v.  Mackenzie  (e)9  Futtntey  ▼.  War- 
rtn{d)>  Uoydv.  Johnes(e\  Mortlock  v.  Buller(f),  Read 
v.  8haw(ff),  McQueen  v.  Farquhar(h),  Demford  v. 
Dornford(i),  Howard  v.  Ducanefy),  Grocer  v.  2fe- 
£»ff(/),  £****#  y.  CbSey(m),  Attorney-General  v.  East 
Retford  {n)y  Greenlaw  v.  King{o)y  Bridges  v.  2?nm- 
,/*H(p),  7\*r7Mr  y.  Trtlaumey{q\ 


April Bth. 


On  the  settled 


cleared  of 
charges  except 
the  annuities, 
the  party  enti- 
tled to  the  pos- 
session subject 
to  the  term 
would  be  enti- 
tled to  the  be- 
neficial enjoy- 
ment during 
the  residue  of 
the  term,  keep* 
mg  down  the 


Vice-Cha*  CELLOR : — 

One  question  nosed  in  argument  was,  whether  An 
trusts  of  the  term  ever  came  into  existence,  asMiwmg 
for  the  purposes  of  the  argument  that  all  the  charges 
for  which  the  term  was  intended  to  provide  were  satis- 
fied aliunde, — not  including  in  such  charges  the  growing 
payments  of  annuities.  Now.  I  do  not  mean  to  express 
any  doubt  but  that  when  all  the  above  charges  had 
been  satisfied,  and  the  settled  estates  were  thereby 
cleared  of  all  charges  except  annuities,  the  arrears  of 
which  were  paid,  the  person  for  the  time  being  entitled 
in  possession  to  the  settled  estates  subject  to  the 
term  would  be  entitled  during  the  residue  of  the  term 
to  the  beneficial  receipt  of  the  rents  and  profits  of  the 
estates,  keeping  down  the  annuities.  It  is  clear  from 
several  clauses  in  the  will,  including  the  clause  dedar- 


(a)  2  Cases  &  Opinions,  94, 07. 

(b)  1  Cox,  134. 

(c)  8  Bro.  P.  C.42,  Tom.  ed. 

(d)  6  Ves.  72. 

(e)  9  Ves.  37. 

(/)  10  Ves.  292,  308. 

GO  2  Sug.  Pow.  App.  604,  Ed.  7. 

(A)  11  Ves.  467. 


(•)  12  Ves.  127. 
(*)  T.  &  R.  81. 
(/)  3  Rues.  428. 
(m)  5  Sim.  181. 
(n)  2Myl.&K.35. 
(©)  3Beav.  49,  61. 
(p)  12  Sim.  869. 
(?)  Id.  49. 
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ing  the  trusts  of  the  term,  that  the  testator  contem-  i84fi. 
plated  that  the  party  so  entitled  might  be  in  possession 
and  receipt  of  the  rents  and  profits  during  the  term ; 
but  I  still  think  that  any  annuitant  whose  annuity 
should  have  been  in  arrear  during  the  term  might  have 
made  the  term  available  for  enforcing  payment  of  his  ^  tm  woiaJd 
annuity.  Upon  that  point  my  opinion  is  with  the  Jfjujjltl^1* 
Plaintiff!  But  this  conclusion  is  unimportant,  unless  noitanta  in  «• 
the  Plaintiff  can  make  out  that  cutting  timber  for  the  mrotortS'an. 
purposes  of  settlement  was  one  of  the  trusts  of  the  mdtiet- 
term;  and  upon  that  point  my  opinion  is  against  him* 
I  think  the  power  to  cut  timber  for  the  purposes  of 
settlement,  although  exercisable  as  well  during  as  after 
the  term,  depends  upon  the  general  power  in  the  will, 
and  is  not  one  of  the  trusts  of  the  term.  To  shew  this, 
it  is  neoenary,  first  and  separately,  to*  consider  the 
daose  in  the  will  by  which  the  trusts  of  the  term  are 
declared.  By  that  clause  the  trustees  are  to  receive, 
first,  the  rente,  issues,  and  profits  of  the  estate;  secondly, 
the  proceeds  of  the  timber  at  perfection  of  growth ; 
and,  thirdly,  of  the  other  wood  at  its  usual  growth.  The 
funds  arising  from  these  successive  sources  are  to  be 
applied  by  the  trustees,  until  the  debts  and  legacies  are 
paid  and  satisfied,  first,  in  the  payment  of  3002.  per 
annum,  by  way  of  jointure,  and  1000&  per  annum  to 
the  party  for  the  time  being  entitled  to  the  settled 
property  subject  to  the  term;  then  to  the  payment  of 
all  the  costs,  charges,  and  expenses,  which  should  attend 
the  execution  of  the  trusts  of  the  will,  and  all  incidental 
and  other  charges  relating  thereto;  thirdly,  to  the 
repair,  order,  and  disposition  of  the  estate ;  and,  lastly, 
as  to  the  residue,  in  the  discharge  of  the  funeral  ex- 
penses, the  debts  and  interest  thereon,  and  the  pecu- 
niary legacies  and  annuities. 

After  this  is  done,  or  a  fund  is  provided  for  these 
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purposes,  and  for  the  costs  of  the  trusts  of  the  term, 
the  ultimate  trust  is  to  let  the  party  entitled  to  the 
possession  of  the  estates  subject  to  the  term  into  such 
possession  during  the  residue  of  the  term;  and  the 
annuity  of  1000£  is  thereupon  to  cease.  And  there 
is  then  a  proviso  for  the  cesser  of  the  term,  after  all 
the  trusts  thereof  shall  have  been  fully  satisfied. 


Now,  if  the  case  rested  upon  that  part  of  the  will 
alone,  it  would,  in  my  judgment,  be  impossible  to  contend 
with  effect  that  the  trustees  were  thereby  empowered  to 
cut  timber  after  the  payments  and  charges  above  men- 
tioned were  provided  for.  The  trust  is  imperative.  The 
trustees  are  thereby  bound,  from  time  to  time  during 
the  term,  to  fell  and  cut  down  timber  in  its  perfection  of 
growth.  The  timber,  or  its  proceeds,  and  the  other  profits 
of  the  estates,  form  a  fund  which  is  disposed  of  in  the 
way  above  stated.  Certain  annual  sums  of  ascertained 
amount,  and  certain  charges  dearly  ascertainable,  axe  to 
be  paid,  "and  after  all  the  trusts  of  the  same  term  shall 
"have  been  fully  performed  and  satisfied,"  the  term  is 
to  cease.  I  scarcely  see  how  to  make  my  conclusion  more 
dear  than  it  is  upon  the  simple  statement  of  the  facts. 
It  would  scarcely  be  going  too  far  to  say,  that  the  pro- 
viso for  the  cesser  of  the  term  proves  both  the  conch- 
sions  I  have  stated— I  mean,  that  the  term  continued 
for  the  benefit  of  continuing  annuitants,  and  for  no 
other  purpose.  For,  when  all  the  payments  and  pecu- 
niary charges,  except  continuing  annuities,  had  been 
made  or  provided  for,  nothing  remained  to  be  done  by 
the  trustees,  except  to  account  for  any  surplus  in  hand, 
(which  would  be  a  mere  personal  liability),  and  to  see 
to  the  payment  of  the  continuing  annuities;  unless 
cutting  timber  for  the  purposes  of  settlement  was  one 
of  the  trusts  of  the  term.  But,  if  that  were  one  of  the 
trusts  of  the  term,  the  term  could  not  cease  except  by 
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effluxion  of  time,  and  the  proviso  for  cesser  after  the  1846. 
trusts  should  have  been  performed  would  be  without 
meaning.  I  therefore  might,  from  that  alone,  conclude, 
that  cutting  timber  for  the  purposes  of  settlement  was 
not  a  trust  of  the  term ;  and,  as  a  consequence,  that 
securing  the  payment  of  the  continuing  annuities  was  a 
trust,  and  the  only  trust  remaining  after  the  pecuniary 
charges  had  been  paid  or  provided  for. 

But,  without  relying  upon  that,  the  clause  is,  upon  the 
free  of  it,  a  common  form,  or  too  like  a  common  form, 
for  providing  by  means  of  a  term  for  pecuniary  charges, 
and  for  the  cesser  of  the  term  when  those  charges  are 
paid,  to  admit  of  my  giving  it  the  construction  the 
Plaintiff  contends  for; — a  construction  which  is  clearly 
uncalled  for,  because  the  general  power  to  cut  timber 
for  the  purposes  of  settlement  is  in  express  terms  given 
to  the  executors  as  well  during  (but  subject  to)  the  trusts 
of  the  term  as  after  the  term  has  ceased.  And  it  is  no 
answer  to  this  to  say  that  there  was  no  practical  purpose 
to  be  answered  by  thus  keeping  the  power  to  cut  timber 
for  the  purposes  of  the  term  (as  I  confine  that  power) 
distinct  from  the  general  power  to  cut  timber  for  the 
purposes  of  settlement.  The  purposes  of  the  term  were 
distinct  from  the  proposed  conversion  of  the  timber  into 
settlement*  and  the  circumstance  that  the  same  indivi- 
duals were  trustees  of  the  term  and  also  executors 
would  make  no  difference  in  framing  the  will,  which  is 
the  only  evidence  I  have  of  the  intention. 

The  only  question,  then,  which  remains  upon  this 
part  of  the  case  is,  whether  the  clause  containing  the 
general  power  to  cut  timber  does  by  implication  shew 
that  cutting  timber  for  the  purposes  of  settlement  was 
a  trust  of  the  term ;  and  my  opinion  is,  that  the  words 
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1845.        of  that  clause  rather  exclude  than  favour  such  a  con- 
struction. 

Power  is  given  to  the  trustees  to  cut  timber  as  well 
during  as  after  the  term;  an  expression  which, in  strict- 
ness, was  unnecessary,  if  that  power  .was  already  con- 
ferred for  the  purpose  ultimately  contemplated  by  this 
additional  power.  The  timber,  or  the  proceeds  in  Hie 
hands  of  the  executors,  is  then  made  applicable  to 
the  same  purposes  as  are  declared  under  the  trusts  of 
the  term,  "until  all  and  every  the  trusts  of  the  said 
term  of  twenty-one  years  shall  thereby,  and  by  the 
ways  and  means  aforesaid,  be  folly  and  in  every  respect 
performed,  satisfied,  and  discharged;  and  from  and 
after  such  performance,  satisfaction,  and  discharge 
thereof,"  the  executors  are  to  invest  the  residue  and 
overplus  in  the  way  directed.  According  to  the  literal 
effect  of  these  clauses,  and,  I  think,  the  obvious  inten- 
tion of  the  testator,  the  trusts  of  the  term  were  satisfied 
as  soon  as  timber  and  other  profits  had  been  realised 
sufficient  to  pay  and  provide  for  die  pecuniary  charges 
for  which  the  trusts  of  the  term  were  expressly  in- 
tended to  provide.  The  words  "  residue  and  overplus 
thereof"  (which  were  relied  upon)  cannot  aflect  the 
argument  There  is  ample  matter  to  satisfy  them 
under  the  general  power,  independently  of  the  term. 

I  have  dwelt  at  greater  length  upon  this  part  of  the 
case  than  I  otherwise  should  have  done,  because  the 
conclusion  I  have  come  to  makes  the  Plaintiff's  right 
to  relief,  in  respect  of  the  timber  cut  during  the  term, 
depend  upon  the  same  question  as  his  right  to  relief 
in  respect  of  the  timber  cut  after  the  term — the  jurisdic- 
tion of  the  Court  to  apportion  the  power.  Excluding, 
then,  the  timber  cut  during  the  term  for  the  purposes 
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of  the  term,  as  to  which  there  is  no  question,  I  proceed        1845. 
to  consider  whether  the  power  to  the  executors  to  cut 
timber  far  the  purposes  of  settlement  is  good  as  a 
whole;  that  is  to  say,  good  to  the  full  extent  to  which 
it  is  given. 

In  considering  this  question,  I  shall  first  suppose  the  Treating  the 
timber  to  stand  on  the  same  footing  as  annual  rents  and  "tdmSt-^ 
profits,  and  that  the  authority  given  to  the  trustees  to  {j^^^'JS* 
cut  the  timber  for  the  purposes  of  settlement  is  impera-  ■»  annual  rente 
tiye.    In  that  view  of  the  case,  my  opinion  is,  that  the  theatate,  the 
power  cannot  be  sustained  to  the  extent  to  which  it  is  |£  ^HSgnt" 
given.    Ifris  a  power  in  trust  to  receive  and  invest  the  Jj^JJJi'0*  t 
annual  rents,  issues,  and  profits  of  the  estate,  until  a  of  tbcrcntiand 
tenant  in  tail  should  attain  the  age  of  twenty-one  years,  £ctuity!D 
-—an  event  which  might  not  occur  for  ages, — perhaps, 
never. 

The  next  question,  then,  is,  whether  I  am  right  in 
considering  the  timber  for  the  purposes  of  this  suit  as 
standing  on  the  same  footing  as  ordinary  rents  and  pro- 
fits. It  was  said  for  the  Plaintiff,  that  timber  growing 
on  an  estate  was  part  of  the  inheritance,  and  that, 
owing  to  the  slowness  of  its  growth,  it  could  not  be 
considered  in  the  light  of  ordinary  rents  and  profits, — 
and  for  some  purposes,  and  in  some  sense,  these  pro- 
positions may  both  be  true.  But  the  argument  which 
requires  me  to  treat  the  timber  otherwise  than  as  rents 
and  profits,  for  the  purposes  of  this  suit,  appears  to  pro* 
oeed  upon  a  fallacy.  Timber  upon  parts  of  an  estate 
must,  for  the  present  purpose,  be  considered  and  treated 
in  the  same  way  as  it  would  be  in  the  case  of  a  timber 
estate.  Now,  it  could  not,  I  apprehend,  be  effectually 
argued  that  the  rents  and  profits  of  a  timber  estate, 
being  let  on  lease,  could  be  made  the  subject  of  ac- 
cumulation, or  of  remote  settlement,  to  which  the  rents 
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of  an  ordinary  estate  could  not  be  subjected;  and  if 
that  may  be  assumed,  it  is  difficult  to  understand  why 
the  circumstance  that  the  owner  is  his  own  farmer 
should  make  a  difference.  The  fallacy  is  in  applying 
to  a  timber  estate  observations  which  apply  only  (if, 
indeed,  in  law  they  do  apply)  to  a  single  tree.  The 
owner  of  a  timber  estate  buys  it  with  reference  to  an 
annual  return,  as  much  as  he  does  an  estate  not  having 
timber  on  it.  He  can  tell  what  rent  by  the  year  he 
gets  from  his  woods  with  as  much  exactness  as  from 
any  other  part  of  his  estate.  If  I  were  to  admit  that 
timber  was  not  to  be  regarded  as  the  other  profits  of  a 
settled  estate  upon  the  ground  only  of  the  slowness  of 
its  growth,  it  would  not  be  easy  to  avoid  the  appli- 
cation of  the  same  reasoning  to  underwood.  Under- 
wood is  not  cut  annually  from  the  same  stool  The 
average  cutting  from  one  stool  is  once  only  in  twelve  or 
fourteen  years.  The  argument  supposes  that  nothing 
is  to  be  regarded  in  the  light  of  profits  of  a  landed 
estate  except  what  is  gathered  annually ;  and,  if  that 
argument  were  to  be  admitted,  it  would  go  far  to  take 
all  timber  estates,  and,  as  a  consequence,  all  timber,  out 
of  the  rules  of  law  against  perpetuities. 


Timber,  on  an 
estate  in  strict 
settlement,  if 
regarded  is 
part  of  the  in- 
heritance, is 
yet  not  pre- 
ferred from 
alienation  dar- 
ing the  infancy 
of  the  tenant  in 
tail;  and  the 
settlor  cannot 
superadd  to  the 
tenancy  in  tail 
a  provision 
which  would 
render  the  tim- 
ber inalienable 
during  such  in- 
fancy. 


If,  however,  I  am  wrong  in  considering  timber  in  the 
same  light  as  annual  rents  and  profits,— if,  as  the  Plain- 
tiff contends,  timber,  until  actually  severed,  should  becon- 
sidered  parcel  of  the  inheritance, — my  conclusion  would 
be  the  same.  For,  clearly,  it  is  as  parcel  of  the  inherit- 
ance distinguishable  from  the  rest  of  the  inheritance  in 
this  respect — that  it  is  alienable  during  the  infancy  of 
the  tenant  in  tail,  which  the  corpus  of  the  estate  is 
not.  The  law,  which  admits  of  a  strict  settlement, 
admits  that  the  corpus  of  the  estate  may  be  inalien- 
able for  centuries,  by  reason  of  disabilities  which  the 
law  imposes.     But  it  is  another  question  whether  the 
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settlor  may  superadd  a  disability,  by  making  that  also 
inalienable  for  centuries,  the  enjoyment  of  which  by  law 
is  not  suspended  for  an  hour.  It  is  material,  in  consider- 
ing questions  like  these,  to  bear  in  mind,  that,  although, 
by  force  of  a  strict  settlement,  which  the  law  allows,  the 
corpus  of  an  estate  may  be  rendered  inalienable  for  an 
indefinite  time,  the  rents  and  profits  are  in  a  course  of 
uninterrupted  enjoyment  and  distribution  as  part  of  the 
personal  estate  of  the  tenant  in  tail,  though  an  infant ;  and 
this  observation  applies  as  well  to  the  timber  growing  on 
the  estate  of  an  infant  tenant  in  tail,  as  to  the  other  pro- 
fits of  the  estate.  To  sustain  this  timber  trust  to  the 
fall  extent  would  be  to  allow  a  party,  by  his  own  act, 
to  make  that  inalienable  for  ages  which  by  law  is  alien- 
able notwithstanding  infancy.  I  think  the  case  of  Ware 
v.  PolhilI(a)  and  the  principles  laid  down  in  lbbetson  v. 
lbbetson  require  this  decision  from  me,  without  calling  in 
aid  the  observation,  that  the  tenant  in  tail  cannot  be  re- 
strained from  committing  waste,  Duke  of  Marlborough 
v.  Earl  Godolphin  (4)  and  without  reference  to  the  ar- 
gument, that  the  trust  in  this  case  is,  in  effect,  a  trust 
fur  accumulation.  If,  then,  I  am  to  consider  the  power 
to  the  executors  to  cut  timber  for  the  purposes  of  settle- 
ment as  imperative, — as  a  trust  which  this  Court  would 
enforce  in  derogation  of  the  right  of  the  tenant  in  tail  to 
cut  timber  during  infancy, — my  opinion  is  against  the 
power  to  the  extent  to  which  it  is  given. 


1845. 


Judgmtni. 


The  next  question,  then,  is,  whether  I  am  right  in  re- 
garding the  power  to  cut  the  timber  for  purposes  of 
settlement  as  imperative,  and  whether  a  merely  permis- 
sive power  to  do  so  would  make  any  difference  in  the 
argument.  I  notice  this,  because  (upon  the  wording  of 
this  will)  there  might  be  ground  for  contending  that  the 


(a)  li  Ves.  257. 
VOL.  iv. 


(ft)  1  Eden,  404. 
C  C 


h.  w. 
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If  the  power  of 
the  tnuteee  to 
cut  timber  for 
the  purposes  of 
settlement  be 
permissive 
only,  and  not 
imperative,  it 
it  at  least  con- 
current with  the 
right  of  the  in- 
fant tenant  in 
tail  to  the  tim- 
ber, and,  to  the 
extent  in  which 
it  derogates 
from  that  right, 
it  is  liable  to 
the  objection  of 
creating  a  per- 
petuity. 


power  to  out  timber  for  the  purposes  of  the  term  is  dis- 
tinguishable from  the  power  to  cat  timber  for  the  pur- 
poses of  settlement — the  former  being  in  terms  impera- 
tive, the  latter  (in  terms  perhaps)  permissive  only. 
Now,  a  merely  permissive  power  in  the  executors  might 
not  necessarily  prevent  an  infant  tenant  in  tail  from 
cutting  timber  by  bis  guardian*  The  power  in  the 
executors  might  be  subordinate  to  die  right  of  the  in- 
fant tenant  in  tail ;  and,  if  it  could  be  made  out  that 
the  right  of  the  infant  tenant  in  tail  to  cut  timber  was 
in  no  respect  restrained  by  the  power  in  the  trustees,— 
that  the  trustees  could  cut  such  timber  only  as  the  in- 
fant tenant  in  tail  elected  to  leave, — the  argument 
might  be,  that  the  power  of  the  trustees  was  a  power 
to  cut  with  consent  only ;  in  which  view  of  the  case,  an 
argument  might  be  raised  in  favour  of  the  power.  That 
is  not  the  case  made  by  this  bill — nor  did  the  argument 
at  the  bar  go  that  length — nor  do  I  think  the  will  admits 
of  that  construction.  The  right  of  the  executors,  to  say 
the  least  of  it,  is  concurrent  with  that  of  the  infant,  and 
if  (as  was  argued)  the  Court  of  Chancery  would  adjust 
the  concurrent  rights,  in  ease  they  should  became  con- 
flicting, the  observation  would  remain,  that,  to  whatever 
extent  the  rights  of  the  executors  was  established  at  the 
expense  of  the  tenant  in  tail,  to  that  extent  the  objec- 
tions already  pointed  out  would  apply  to  the  case.  My 
opinion  is,  that  the  timber  trust  cannot  be  sustained  to 
the  flill  extent  to  which  it  goes,  and,  consequently, 
that  it  must  fail  altogether,  unless  I  am  at  liberty  to 
model  it. 

Am  I,  then,  at  liberty  to  apportion  this  power,  so  as  to 
sustain  it  in  any  measure  ?  Some  points  bearing  upon 
this  question  are  settled  both  by  authority  and  principle. 
If  an  estate  be  limited  by  will,  so  that  by  possibility  it 
may  not  take  effect  until  a  period  more  remote  from  the 
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testator's  death  than  the  kw  allows, — or,  if  an  attempt        1945. 
be  made  to  sever  the  rents  and  profits  from  the  legal 
ownership  of  an  estate  for  a  time  that  may  extend  be- 
yond the  period  allowed  for  executory  devises,  or  trusts 
for  accumulation,  and  to  give  them  to  a  person  who     J**e»**t*  - 
may  not  come  into  existence  until  after  that  period, — the 
limitation  is  void:   Ware  v.  PolhiU  (a),  Lord  South' 
ampton  v.  Marquis  of  Hertford  (b\  Marshall  v.  Hollo- 
way  (c\  Ibbetso*  v.  Ibbetsom  (d).    And,  if  in  such  cases  Whether  a 
the  will  of  the  testator  resolves  itself  into  a  single  in-  SecTi  tingle 
tention  that  a  particular  act  shall  be  done,  or  a  par-  ^  wmito*0* 
ticular  limitation  shall  take  effect,  at  a  period  which  hot  to  do  me- 

ceniTe  sets 

possibly  may  be  more  remote  than  the  law  allows,  in  from  time  to 
favour  of  a  party  designated,  it  is  obvious  that  the  Court  ^^^ 
may  not  be  able  to  model  the  power,  and  at  the  same  2  ^  ^JJjJJfo  * 
time  give  effect  even  in  part  to  the  actual  intention  of  of  the  tettator, 
the  testator,  and  the  limitation  may  necessarily  be  void  portioned  and 
in  toto.  But  I  cannot  see  why  such  cases  are  t6  fur-  JjStfifw*- 
niah  a  rule  for  other  cases  in  which,  at  the  death  of  the  tionioeach 

cue  does  not 

testator,  the  state  of  parties  is  such,  that  some,  at  least,  invade  the  rule 
of  the  estates  given  by  his  will  may  be  supported,  though  tSt^amF*" 
others  may  be  too  remote.     Thus,  in  the  case  of  Lord  )£mTt^Sme 
Southampton  v.  Marquis  of  Hertford,  an  attempt  was  made  th*t. u  W0»Jd 
to  accumulate  the  rents  and  profits  of  an  estate,  for  the  fringe  tut 
benefit  of  a  party  who  by  possibility  might  not  have      e»— <*ll*rt- 
come  into  existence  for  ages.    Now,  it  is  admitted  on  all 
hands,  that  the  validity  of  the  limitations  in  a  will  must 
be  determined  at  the  death  of  the  testator,  and  not  by 
events ;  and  upon  that  principle  the  power  in  that  case 
could  not  be  sustained  to  the  extent  to  which  it  was 
given.    It  was  therefore  wholly  void,  unless  it  oould 
be  modelled.    But,  could  it  be  modelled  so  as  to  pre- 
serve even  partially  the  intention  of  the  testator  ?    If 

(a)  II  Vee.257.  (e)  2  Swam. 432. 

(()  2  V.  &  B.  54.  (d)  1  OJSim.  495;  S.C.,  5  Myl.  &  C.  2 
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the  Court  had  sustained  the  accumulation  for  a  period 
allowed  by  law,  for  what  purpose  could  it  have  done 
bo?  The  trust  of  this  limited  accumulation  would 
have  been  void,  on  the  ground  that  it  was  given  to 
a  person  who  by  possibility  might  not  be  born  for 
ages.  The  objection  to  such  a  trust  of  the  limited 
accumulation  was  the  same  as  that  of  the  whole  ac- 
cumulation directed  by  the  will,  and  the  Court,  there- 
fore, by  stopping  the  accumulation  at  any  given  point, 
would  not  even  partially  have  advanced  the  intention 
of  the  testator;  the  whole  was  therefore  necessarily 
void.  The  same  observations  occur  upon  Marshall  v. 
Holloway.  Ware  v.  PolhiU9 1  admit,  requires  more  ex- 
planation; but,  as  the  first  tenant  for  life  was  dead  be- 
fore the  question  arose,  the  case  is  not  upon  the  facts  a  de- 
cision against  the  validity  of  the  power  during  such  first 
life  estate.  If  Lord  Eldon>  in  that  case,  had  said  only 
that  the  question,  whether  the  power  might  not  have 
been  exercised  during  the  life  of  Nathaniel  Pollrill,  the 
deceasad  tenant  for  life,  did  not  arise, — that  he  only 
had  to  decide  whether  it  could  be  exercised  there- 
after,— and  that,  being  of  opinion  it  could  not  be  so 
exercised,  he  held  it  void, — that  case  would  have  pre- 
sented comparatively  little  difficulty.  But  that  is  not 
Lord  Eldoris  language.  On  the  third  occasion  of  his 
mentioning  the  case,  he  says  (a),  "  Upon  further  con- 
sideration as  to  the  leasehold  estate,  I  think  that  power 
of  sale  is  void,  for  it  may  travel  through  minorities  for 
two  centuries.  And  if  it  is  bad  to  the  extent  to  which 
it  is  given,  you  cannot  model  it  to  make  it  good.  I 
think  the  soundest  ground  is  that  the  -power  is  bad." 
The  difficulty  arises  out  of  the  words  used,  and  not, 
perhaps,  necessarily  out  of  the  facts  of  that  case.  If 
the  effect  of  Lord  Eldoris  language  might  be  reduced 


(a)  11  Vm.  260. 
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within  the  exigencies  of  the  case  before  him,  and  if  1845. 
that  language  had  not  commonly  received  (in  the  case  of 
powers)  a  construction  co-extensive  with  the  full  mean- 
ing of  Lord  Eldoris  words,  abstracted  from  the  facts  of 
the  case,  I  should  have  thought  that  an  apportionment  Md9mm  • 
of  the  power  in  this  case  would  not  conflict  with  Ware  v. 
PolhilL  The  case  of  Ware  v.  PolhiU  may  be  thus  ex- 
plained If  the  power  of  sale  had  not  been  given, 
Nathaniel,  the  infant  tenant  in  tail,  would  have  taken 
absolutely :  also,  if  the  power  had  been  confined  to  his 
minority,  his  interest  would  have  been  absolute,  subject 
only  to  the  discretionary  power  in  the  trustees  to  sell ; 
and,  as  that  discretionary  power  was  not  exercised  in 
hid  lifetime,  his  interest  became  absolute  at  his  death. 
If,  therefore,  in  Ware  v.  PolhiU,  Lord  Eldon  was  of 
opinion  that,  at  the  death  of  the  testator,  the  power 
could  not  be  good  beyond  Nathaniel  (the  deceased  tenant 
for  life),  his  decision  in  favour  of  the  absolute  interest 
of  Nathaniel  (the  deceased  tenant  in  tail)  in  the  lease- 
holds must  have  been  the  same,  whether  the  power  was 
void  from  the  beginning,  or  void  only  so  far  as  it  ex- 
tended beyond  Natlianiel,  the  tenant  for  life.  IbbeUon 
v.  IbbeUon  falls  within  the  like  observation.  Sir  Charles 
Meton,  the  first  tenant  for  life,  was  dead :  the  Vice- 
chancellor  of  England  expressly  saved  the  question, 
whether  the  bequest  might  not  have  been  good  during 
the  life  of  Sir  Charles  IbbeUon ;  and  there  is  nothing  in 
Lord  Cottenharri*  judgment  on  the  appeal  inconsistent 
with  the  validity  of  the  limitation  for  the  life  of  Sir 
Charles.  And  I  cannot  but  think,  that,  consistently 
with  those  cases,  a  trust  like  that  in  question  in  the 
present  case, — a  trust  to  be  carried  out  by  successive 
acts,  to  be  done  from  day  to  day,  each  of  which,  as  far  as 
it  goes,  is  an  exact  fulfilment  of  the  testator's  intention, 
both  as  to  the  thing  to  be  done,  and  the  party  to  be 
benefited, — is  a  trust  which  may,  perhaps,  be  executed 
within  the  limits  of  a  life  estate  commencing  at  the 
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1845.  death  of  the  testator,  though  void  for  the  excess.  The 
principle  involved  in  the  cases  I  have  referred  to  ap- 
pears to  me  only  to  have  decided  that  a  power  shall 
not  be  modelled,  when  by  so  doing  the  intention  cannot 
even  partially  be  effected.  I  think  the  case  I  have 
suggested  would  be  more  properly  assimilated  to  the 
cases  under  the  Thelluson  Act,  or  to  devises  of  estates, 
the  earlier  of  which  are  good  at  the  death  of  the  testator, 
and  the  more  remote  only  void  for  remoteness,  than  to 
the  cases  above  cited.  Why  should  not  Courts  of 
Justice  apply  the  general  directions  in  a  will  to  the  cir- 
cumstances of  the  case,  as  they  exist  at  the  death  of  the 
testator,  in  the  same  manner  as  he  might  have  himself 
specifically  applied  them  to  the  same  circumstances,-- 
sustaining  those  directions  which  he  might  lawfully  have 
given? 

If  these  observations,  in  favour  of  modelling  a  power 
like  the  power  in  question,  deserve  any  attention,  the 
Plaintiff  may  by  possibility  obtain  some  benefit  from 
them  elsewhere.  But  the  proposition  that  a  power, 
(the  language  of  Lord  Eldon,  in  Ware  v.  Fblhffl,  is  con- 
fined to  that)  tending  to  a  perpetuity,  and  which  cannot 
be  sustained  to  the  full  extent,  is  void  in  toto,  and  can- 
not be  modelled,  has  so  often  been  stated,  without  refer- 
ence to  the  distinction  which  I  have  pointed  out,  that 
I  do  not  think  I  ought  in  this  place  to  do  otherwise 
than  follow  the  language  of  Lord  Eldon,  in  the  con- 
cluding passage  of  his  judgment  in  Ware  v.  PoUuU, 
although  that  language  appears  to  me  to  have  been 
more  extensive  than  the  facte  of  the  case  required. 

With  respect  to  the  other  cases,  Boyce  v.  Harming  {a) 
for  example,  which  are  said  to  conflict  with  Lord 
Eldon's  decision  in  Wart  v.  PoUuU,  it  is  sufficient  to 

(a)  2  Cro.  &  Jer.  334. 
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refer  to  the  instances  of  unrestricted  powers  of  sale  1945 
and  exchange  which  have  been  held  to  be  good  within 
certain  periods,  without  deciding  whether  they  are  good 
for  all  time.  A  decision  that  sach  powers  are  good 
for  a  limited  time,  and  bad  for  the  exoess,  might  ap- 
pear to  be  aa  authority  for  the  Plaintiff  in  this  case; 
bat,  without  such  a  decision,  the  cases  do  not  help  him, 
even  in  form.  A  decision  that  such  general  powers 
are  good  for  all  time  (a)  would  destroy  altogether  the 
inference  the  Plaintiff  has  drawn.  But,  with  respect 
to  powers  of  sale  and  exchange,  leasing,  and  other  like 
powers,  it  is  by  no  means  clear  that  they  are  analogous 
to  cases  like  the  present.  The  reasoning  upon  them 
has  distinguished  them  from  cases  like  the  present,  in 
which  the  attempt  of  the  testator  is  to  withdraw  from 
present  enjoyment  the  profits  of  or  interest  in  land, 
which,  but  for  the  power  objected  to,  would  be  alien- 
able, notwithstanding  the  strict  settlement  of  the  corpus 
of  the  estate,  inasmuch  as  powers  of  sale  and  exchange, 
leasing,  and  the  like,  do  not  tend  to  perpetuities.  It 
has  been  said,  indeed,  that  they  relax  the  restraint  which 
a  common  settlement  imposes ;  and  that  they  are  mere 
words  of  management  of  estates.  If  the  decisions  upon 
them  have  proceeded  upon  such  reasoning,  they  are 
not  authorities  for  cases  falling  within  the  objection  as 
to  perpetuities. 

A  final  attempt  to  bring  into  settlement  the  timber 
actually  cut  was  made  upon  the  authority  of  the  cases 
of  Tooker  v.  AnnesUy{b),  and  Waldo  v.  Waldo  (c).  I 
have  repeatedly  made  orders  in  the  form  of  the  order  in 
the  former  case.  But  I  have  done  so  upon  the  assump- 
tion that  that  order  applied  only  to  two  species  of  timber 
—namely,  timber  in  a  state  of  decay,  and  timber  which 

(a)  See  1  Sagden  on  Powers,  180,  s.  3. 
(ft)  5  Sim.  235.  (c)  7  Sim.  261. 


882 


1845. 


Judgment, 


CASES  IN  CHANCERY. 

would  be  prejudicial  to  other  trees,  in  both  of  which 
cases  it  would  be  for  the  benefit  of  all  parties  to  have  the 
timber  felled  and  sold.  If  the  order  means  more  than 
that,  it  does  more  than  the  course  of  the  Court  war- 
rants :  Waldo  v.  Waldo  purports  to  go  no  farther  in 
principle.  I  disclaim  all  right,  in  cases  like  this,  to  do 
more  than  preserve  the  property.  The  Court  does  not 
cut  timber  in  such  cases,  only  because  a  provident  owner 
might  do  so :  Uussey  v.  Hussey  (a).  In  this  case  the 
timber  was  cut  upon  a  totally  different  principle,  and,  if 
the  power  under  which  it  was  cut  be  void,  the  right  to 
it  must  be  found  out  of,  and  not  in,  the  trusts  of  the  wilL 


The  question,  then,  is,  to  whom  does  the  timber  or  its 
proceeds  belong  ?  If  I  am  to  consider  Edward  Ferrand 
as  a  stranger  and  wrong-doer,  for  a  wrong  has  cer- 
tainly been  committed,  and  that  to  the  damage  of  the 
tenant  in  tail,  the  answer  to  the  question,  I  apprehend, 
is  this— the  timber  cut  before  1817  (the  death  of  Charle- 
wood)  belonged  to  the  estate  of  Charlewood,  who  has 
disclaimed  upon  the  record.  The  timber  cut  between 
1817  and  1837,  the  death  of  Edward  Ferrand,  would  be 
the  property  of  the  Plaintiff.  But  his  right  to  that  tim- 
ber, as  against  Edward  or  his  estate,  is  a  legal  right; 
and  I  must  either  leave  the  Plaintiff  to  his  remedy  at 
law,  or  give  him  relief  here,  subject  to  all  legal  defences 
of  which  the  Defendant  might  avail  himself  in  an  action 
at  law  with  respect  to  that  claim ;  and  the  Statute  of 
Limitations  would,  I  apprehend,  be  one  of  those  de- 
fences. But  that  is  a  consideration  which  I  need  not 
pursue ;  for,  if  the  Plaintiff  has  any  remedy  against  the 
estate  of  Edward,  I  shall  leave  him  to  seek  that  remedy 
at  law.  If,  on  the  other  hand,  I  am  to  consider  the 
trustees  as  the  wrong-doers,  and  also  consider  them  as 
strangers,  the  observations  are  the  same  as  I  have  ap- 


(a)  5  Madd.  44. 
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plied  with  reference  to  the  claim  on  the  estate  of  Edward,         1846. 
If,  again,  according  to  Mr.  Turner's  argument,  founded 
upon  the  cases  cited,  I  am  to  consider  the  trustees  as 
haying  an  estate  or  interest  in  the  timber  upon  a  void 
trust,  the  heir-at-law  of  the  testator,  and  not  the  Plain-  9m€n  ' 

tiff,  would  be  entitled  to  all  the  timber  cut  in  the  life- 
time of  Edward.  For,  upon  that  supposition,  the  cut- 
ting would  be  lawful,  and  the  trust  alone  would  fail. 

The  Plaintiff,  however,  made  another  point  against  Executors  cut- 

the  executors,  as  a  ground  upon  which  an  account  of  JpoVasup- 

the  timber  cut  in  the  lifetime  of  Edward,  subsequent  to  JJISwild^h  id 

Charlewood**  death,  should  be  decreed  in  this  Court,  to  be  void, 

The  argument,  as  I  understand  it,  was  this — that  the  sonatiy  charge- 

executors  cut  the  timber  in  the  character  of  trustees,  jJ^^TJg, 

and  that  they  are  estopped  from  saying  they  are  not  l.he  owner  of 

*      l  i       n  ,  •     ,      n  n      ,  thc  timber,  if 

trustees  of  the  proceeds  for  the  nghtful  owner  of  those  they  acted  Iran, 
proceeds.     The  Plaintiff— denying  that  the  executors  the^eufnVd 
had  any  estate  or  interest  in  the  timber,  and  insisting,  ***  P"**^8  of 

/  #  °'    the  timber,  or 

that,  if  the  trust  is  void,  the  power  to  cut  was  void  also  gained  my  be- 

— says  he  is  such  rightful  owner,  and  that  the  executors  not  if  Ley 

are  his  trustees  of  the  proceeds  of  the  timber.     The  £^£[3* 

effect  of  this  argument,  if  admissible,  would  be  to  make  held  no  Part  of 

the  proceeds  in 

the  executors  accountable  in  this  Court  as  trustees,  and  their  hands,  la 
to  deprive  them  also  of  any  defence  they  might  other-  tDe  eiecutorT* 
wise  have  at  law,  founded  upon  the  Statute  of  Limita-  mifdh^nere„it 
tions.     Now,  if,  in  this  case,  the  executors  had  any  part  *»  strangers, 
of  the  proceeds  of  the  timber  in  their  hands,  or  they  mistaken  sup. 
had  gamed  any  benefit  themselves,  or  if  their  conduct  Sgh?,°had  done 
were  in  any  degree  impeachable  for  fraud,  or  for  any-  f  legaJ  Tro?g* 
thing  but  innocent  mistake,  I  need  scarcely  say  I  should  was  a  legal 
be  glad  to  find  I  might  lawfully  avail  myself  of  the  rcme  7' 
Plaintiff's  argument  to  give  him  that  relief  to  which  the 
circumstances  supposed  might  entitle  him  against,  the 
executors.     But,  if  the  case  is  that  the  mistake  under 
which  I  now  suppose  the  executors  to  have  acted  was 
an  innocent  mistake, — a  mistake  into  which  the  Plaintiff 
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j04&  can  scarcely  be  heard  to  say  a  cautious  party  might 
not  have  fallen, — if  there  has  been  no  profit  either 
•ought  or  acquired  by  the  executors,  and  no  fraud  im- 
putable to  them, — it  becomes  a  serious  question,  whe- 
ther I  ought  (if  I  lawfully  could  do  so)  to  resort  to  the 
doctrine  of  estoppel,  the  benefit  of  which  the  Plaintiff 
asks,  for  the  purpose  only  of  depriving  an  innocent 
party  of  a  legal  defence.  This  question  has  led  me  to 
consider  whether  the  argument  for  the  Plaintiff  does 
not  prove  too  much ;  or,  rather,  whether  it  is  possible  to 
carry  it  out  in  all  its  legitimate  consequences.  If  I  am 
to  consider  the  executors  as  trustees  by  estoppel  only, 
upon  what  trust  am  I  to  charge  them?  The  trust, 
or  supposed  trust,  upon  which  the  timber  was  cut  was 
that  which  I  have  decided  to  be  void.  How,  then,  am 
I  to  deal  with  the  executors  upon  the  important  ques- 
tion of  discharge  and  just  allowance  ?  I  cannot  desl 
with  these  questions  upon  the  footing  of  a  void  trust; 
and  the  consequences  of  charging  them  ft*  trustees,  by 
estoppel  only,  would  be,  that  I  must  charge  them  with 
all  the  timber  cut,  without  the  power  of  allowing  them 
one  farthing  of  discharge,  and  that  although  they  should 
prove  that  every  portion  of  it  had  been  applied  in  strict 
conformity  with  the  supposed  trust  upon  which  they 
cut  it.  If  the  trust  is  void,  and  if  the  heir-at-law 
has  no  interest  in  the  timber,  the  only  measure  of 
the  Plaintiff's  right  is  the  full  value  of  the  timber  art 
since  1817,  and  that  I  cannot  give  him  in  this  Court  as 
matter  of  right,  without  doing  injustice  to  the  exe- 
cutors, except  by  giving  him  his  legal  rights,  subject  to 
all  defences  which  the  executors  might  make  at  law.  I 
think  I  am  bound  to  treat  this  part  of  the  case  as  one 
in  which  a  stranger,  under  an  innocent  but  mistaken 
the  legal  re.  supposition  of  right,  has  done  a  legal  wrong,  for  which 
j^bot?""  t*16  lftw  *"*  Provided  a  legal  remedy.    This  would  be 

strutted  or  lott 

by  lapse  of 

time  if  no  ground  for  the  interposition  of  a  eomt  of  equity. 
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my  derision,  (no  injunction  being  required),  if  the  trans-         1845. 
action  were  recent;  and  I  think  I  ought  not  to  vary  it 
only  because  time  may  embarrass  the  Plaintiff  in  his 
remedy  at  law. 

Upon  the  question  concerning  the  exchange,  I  have  The  enrcbeof 
never  felt  any  serious  doubt,  since  my  attention  was  d^ZTfor n" 
called  to  the  feet,  that  the  estates  under  this  will  are  Umbofaqoal 

▼alae  by  a  to- 
legal  estates.     The  Plaintiff's  equity  to  relief  in  respect  nantfor  life  in 

of  this  exchange  will  be  found  to  resolve  itself  into  that  Cin^'i^a 

which,  for  the  argument,  I  will  admit  to  be  a  defect  in  JJ^££* 

the  jurisprudence  of  this  country, — namely,  the  want  of  questioned  on 

a  jurisdiction  to  ascertain  and  declare  rights  before  a  inadequacy  of 

party  interested  has  actually  sustained  damage.   I  mean  ^^nVuil 

not  to  express  any  opinion  (one  way  or  the  other)  as  to  fa  "™»kdep 

what  the  Plaintiff's  rights  might  have  been,  if  an  estate  an  existing 

at  law  had  passed  by  the  conveyances;  or  if  waste  or  thc^LtkinoV 

destruction  of  the  property  taken,  or  attempted  to  be  *  ej™^^ 

taken,  out  of  the  settlement  were  elements  in  the  pre-  leg*!*  for.tf  tha 

sent  case.     In  such  cases,  the  Plaintiff  might  allege  pre-  lands  taken  was 

sent  disturbance  of  right,  or  present  injury  to  bis  in-  ^^JJI^at 

heritanoe.     But  what  injury,  legal  or  equitable,  has  the  taw  b7  *• 

#  t  .         .  conTeyanca* 

Plaintiff  necessarily  sustained  in  this  case  ?  The  estates 
being  legal,  and  the  powers  of  exchange  limited  to  ex- 
change for  land  of  at  least  equal  value,  if  that  value  was 
not  obtained  in  the  exchange,  the  exchange  is  void,  and 
no  estate  passed  by  the  conveyance  by  which  the  at- 
tempt was  made  to  effectuate  it.  In  law  and  in  equity, 
the  conveyances  are  innocent,  unless  the  exchange  be 
valid.  If  the  Plaintiff  has  sustained  no  present  injury, 
what  ground  has  he  for  asking  the  assistance  of  this  Court 
ia  a  case  in  which,  ex  coneeeeis,  the  legal  and  equitable 
validity  of  the  execution  of  the  power  to  exchange 
depend  upon  the  same  question, — that  is,  the  compara- 
tive value  of  the  lands  given  and  taken  in  exchange? 
It  cannot,  I  admit,  be  denied,  that  the  impracticability 
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Decree, 

Tenant  for  life, 
not  entitled  to 
get  stone  from 
quarries  on  the 
settled  estates, 
(eicept  for  re. 
pairs,  Ac.),  nor 
to  open  or  work 
any  mines 
of  coal  or  mi- 
nerals not 
opened  or  in 
work  st  the 
death  of  the 
testator.  Ten- 
ant  in  tail  en- 
titled to  the 
monies  realized, 
by  the  tenant 
for  life  from 
stone  not  used 
for  repairs,  and 
minerals  from 
newly-opened 


Inquiries  and 
accounts  as  to 
mines  and 
minerals. 


sought  against  the  estate  of  the  said  Edward  Femmd  in  respect  of 
any  of  the  aforesaid  particulars,  It  is  ordered  that  the  bill,  as  against 
the  Defendant  Sarah  Ferrand,  be  dismissed,  with  coats.  Liberty  to 
retain  &c.  And  as  to  the  rest  of  the  relief  sought  by  the  Plaintiff's 
bill  against  the  said  Defendant  Sarah  Ferrand,  this  Court  don 
declare,  that,  under  and  by  virtue  of  the  will  of  the  said  testator,  the 
Defendant  Sarah  Ferrand  as  the  tenant  for  life  in  possession  of  the 
settled  estates,  subject  to  the  uses  of  the  said  willy  was  not  endued 
by  herself,  or  her  lessees  or  tenants,  to  get  or  take  any  stone  from 
any  rocks  or  quarries  upon  any  part  of  the  said  settled  estate,  eicept 
for  repairs  or  buildings,  or  to  open  or  work  any  new  mines  of  coaii 
or  minerals,  which  were  not  opened  or  worked  at  the  time  of  the 
death  of  the  said  testator,  and  that  the  Plaintiff  is  entitled  to  all  the 
monies  realised  by  the  said  Defendant  Sarah  Ferrand  respectively 
within  six  years  before  the  filing  of  the  bill,  from  or  in  respect  of 
any  stone  taken  and  gotten,  or  any  rents  or  rent  of  rocks  and 
quarries  demised  for  working  or  getting  stone  upon  the  said  settled 
estates,  and  also  to  all  the  monies  realised  by  the  said  Defendant 
Sarah  Ferrand  within  sis  years  before  the  filing  of  the  bill,  from  or 
in  respect  of  coal  and  minerals  raised  or  gotten  from  any  new  mine 
or  mines  which  were  not  or  was  not  opened  or  worked  at  the  death 
of  the  said  testator,  or  from  and  in  respect  of  any  rents  and  royalties, 
rent  or  royalty,  paid  by  any  persons  or  person  as  lesseea  or  tenants, 
lessee  or  tenant,  of  any  such  new  mines  or  mine  under  any  leases  or 
lease  granted  or  tenancy  created  by  the  said  Edward  Ferrand,  or  the 
said  Sarah  Ferrand,  and  also  to  all  the  monies  received  by  the  said 
Sarah  Ferrand  from  the  sale  of  timber  blown  down  upon  the  said 
settled  estates  in  &c  since  the  death  of  the  said  Edward  Ferrand; 
and  it  is  ordered,  that  the  said  Defendant  Sarah  Ferrand  do,  within 
fire,  pay  to  the  Plaintiff  the  balance  in  respect  of  the  sum  of 
538/.  16*.  1  lcf.  in  her  hands,  arisen  from  timber  blown  down  upon 
the  settled  estates  in  &c.  since  the  death  of  the  said  Edward  Fer- 
rand, and  of  the  further  sum  of  5771.  received  by  her  in  respect  of 
rents  for  the  occupation  and  working  of  the  quarries  and  rocks  in 
&c  since  the  death  of  the  said  Edward  Ferrand,  after  deducting  her 
costs  &c.  [Injunction  to  restrain  the  Defendant  from  taking  or 
getting  stone  from  any  quarries  or  rocks,  and  from  opening  any  new 
mines  or  mine  of  coal,  or  other  minerals  or  mineral  not  heretofore 
opened  upon  the  settled  estate.  Inquiry  whether  any  and  what  new 
mines  of  coal,  or  other  minerals,  which  were  not  opened  or  worked 
at  the  time  of  the  death  of  the  testator,  have  been  since  opened  or 
worked  upon  any  and  what  parts  or  part  of  the  settled  estates  for  the 
time  being  subject  to  the  uses  of  the  will,  and  when,  and  by  whom, 
and  under  what  circumstances  such  new  mines  of  coal,  or  other 
mineral,  were  so  opened  or  worked  respectively,  and  whether  any 
and  which  of  such  new  mines  have  or  has  been  worked,  and  by 
whom,  and  whether  any  and  what  rents  or  royalties  have  been  paid, 
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and  to  whom,  in  respect  of  any  and  which  of  such  new  mines,  at  any 
and  what  respective  times  or  time  within  the  period  of  six  years 
before  the  filing  of  the  bill ;  and,  if  so,  then  it  is  ordered  that  the 
Matter  do  state  under  what  respective  leases  or  lease,  and  by  whom, 
and  when,  and  open  what  terms  granted,  or  otherwise  under  what 
circumstances  such  new  mines  and  such  new  mine  have  and  has  been 
so  worked,  or  such  rents  and  royalties  hare  been  paid  and  received 
respectively  within  such  last-mentioned  period;  and  it  is  ordered, 
that  the  said  Master  do  state  &c  the  grounds  on  which  he  considers 
such  mines  respectively  to  be  new  mines,  which  were  not  opened  or 
worked  at  the  time  of  the  death  of  the  said  testator.  Liberty  to 
examine  witnesses  already  examined.  Account  of  all  coal  and  other 
minerals  raised  and  gotten  from  such  new  mines  (if  any),  and  told 
by  the  said  Defendant  Sarah  Ferrand  at  any  time  during  the  period 
of  au  years  before  the  filing  of  the  bill,  and  of  all  the  monies  received 
and  realised  by  the  said  Defendant  Sarah  Ferrand  respectively 
within  the  same  of  any  tuch  coal  or  other  minerals  raised  and 
gotten  from  such  new  mines,  and  of  all  the  rents  and  royalties  paid 
to,  and  received  by,  or  which  became  so  payable  to  her  respect- 
irely  during  the  same  period  from  any  persons  or  person  being,  or 
claiming  to  be,  lessees  or  tenants,  lessee  or  tenant,  of  such  new 
mines,  in  respect  of  such  new  mines,  or  any  coal  or  minerals  raised 
or  gotten  therefrom.] 


184*, 


Ikon*. 


DAVIS  „.  DAVIS.  M£^ 

JOHN  DAVIS  devised  and  bequeathed  his  real  and  Bill  by  one" 
personal  estate  to  his  wife  and  his  son  Morgan,  upon  Jj£? '£*$& 
trust  to  pay  debts,  and  for  other  purposes,  and,  after  chiMren  to  tlw 
the  death  of  his  wife,  to  divide  the  residue  equally  and  personal 
amongst  his  five  children,  according  to  a  valuation  to  tto  wMcw^and 
be  made  by  two  appraisers,  to  be  appointed  by  the  child-  JjJe^totor* 
ren  then  living, — each  child  to  enjoy  the  fifth  part  for  who  wcpe  •■• 
his  or  her  life,  with  remainder  to  their  respective  issue ;  ecator,  for  the" 
and  he  gave  to  his  son  Morgan  the  option  of  taking  a  SrSSSof 
certain  part  of  the  estate,  paying  to  the  other  children  ^Sm^^ 
the  difference  in  value  beyond  his  share.     The  bill  was  the  estate,  and 

praying  s  re- 
wj^daimed  s  life  estate  sdrersely  to  the  children:-  Held,  that  the  teaUiia^  le^toes, 
ti^^l^^iZ?^™  properijierv6dwith  .^py^the 
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filed,  by  one  of  the  sons  of  the  testator,  against  the 
widow  and  Morgan,  the  son  and  executor,  who  alone 
proved  the  will  for  the  administration  of  the  estate. 
The  bill,  among  olher  things,  charged  the  executor  with 
the  occupation  of  the  premises  without  duly  accounting 
for  the  rents,  and  it  prayed  a  receiver.  The  infant 
grandchildren  of  the  testator  were  made  defendants,  and 
required  to  answer,  but  the  three  children  of  the  testator, 
two  of  whom  were  married  women,  were,  with  the  hue- 
bands  of  the  married  women,  served  with  a  copy  of  the 
bill,  under  the  23rd  Order  of  August,  1841.  They  did 
not  appear. 


At  the  hearing, 

Argument,         Mr.  Romilly  and  Mr.  Berrey,  for  the  bill;  and  Mr. 
Woody  for  the  infant  Defendants. 

Mr.  Bates,  for  the  widow  and  the  Defendant  Morgan, 
objected  that  the  three  children  of  the  testator  were  not 
properly  parties  to  the  suit ;  that  the  Defendant  Morgan, 
with  reference  to  the  charges  in  the  bill,  was  placed  in 
a  position,  for  the  purposes  of  this  suit,  adverse  to  the 
other  children ;  that  the  widow  also  claimed  a  life  in- 
terest in  the  residuary  estate  by  implication  against  the 
interest  of  the  residuary  legatees ;  and  that,  in  such  cir- 
cumstances, all  the  children  ought  to  appear  in  the  suit 
in  the  ordinary  way.  He  also  referred  to  a  case,  which, 
he  was  informed,  had  occurred  before  the  Master  of  the 
Rolls,  deciding  that  the  23rd  Order  did  not  apply  U>  the 
case  where  the  bill  prayed  a  receiver.  If  the  proceed- 
ings in  this  case  were  irregular,  the  trustees  might  be 
required  to  account  again  in  another  suit  by  the  absent 
parties. 


Mr.   Romilly,    in   reply,   Baid   the   case  referred  to 
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did  not  apply,  as  the  Plaintiff  did  not  now  ask  for  a 
receiver. 

The  Vice-Chancellor  said,  that  the  case  appeared 
to  him  to  be  one  precisely  within  the  order.  It  was  a 
case  in  which  the  Defendants,  who  were  served  with  a 
copy  of  the  bill,  had  an  interest  in  common  with  that  of 
the  Plaintiff  in  the  relief  sought  by  the  bill,  and  no 
other  interest;  and  the  Defendants,  the  trustees  and 
executor,  were  in  possession  of  the  property.  It  was 
not,  therefore,  necessary  that  he  should  give  any  opinion 
on  the  point  suggested,  whether  an  application  for  a  re* 
ceiver,  the  effect  of  which  would  be  to  remove  a  trustee 
from  the  possession,  might  not  take  the  case  out  of  the 
order;  or  rather,  whether  the  Plaintiff,  by  taking  the 
benefit  of  the  order,  might  not  raise  an  objection  against 
an  application  for  a  receiver.  He  certainly  did  not  mean 
to  say  that  such  would  be  the  effect.  It  must  be  re- 
membered, that  defendants  who  were  served  with  a 
copy  of  the  bill,  although  they  should  not  appear,  were 
yet  parties  to  the  suit,  and  were  bound  by  all  its  con- 
sequences, as  they  would  be  if  they  appeared  in  the 
ordinary  way.  He  had  mentioned  the  case  to  the  Master 
of  the  Bolls,  who  had  no  recollection  of  such  a  decision 
as  had  been  referred  to. 
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Judgwunt. 


▼0L.  IV. 


D  D 


H.  W. 
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nth  f  19M 

\S™Zk  SHEPPARD  v.  WILSON. 

July. 
The  trusts  of  a  JjY  a  settlement,  made  upon  the  marriage  of  J.  W. 
were  to  r»ise  »s  Sheppard  and  Harriet,  his  wife,  real  estates  were  limited 
j^w^chu-      unt0  trustees  for  a  term  of  1000  years,  upon  trust,  if 
dren,£5000,  if  there  should  be  any  child  or  children  of  the  marriage 

there  should  be  J  ~° 

one ;  ^8000,  other  than  and  besides  an  eldest  or  only  son,  then  that 

£io,obo,  if  the  trustees  should,  either  in  the  lifetime  of  the  said 

toE dwSST'  J'  w*  Sheppard,  (with  his  consent),  or  after  his  death, 

among  them  but  subject  to  the  life  estate  of  the  father  of  the  said 

equally,  the 

shares  of  J.  W.  Sheppard,  and  to  an  annuity  of  £500  to  the  wife 


tort^onef  during  her  life,  out  of  the  rents  and  profits  of  the 
o?iedta«rf^,  "^  •■*■**>»  or  by  mortgage  or  sale  of  a  competent  part 
ters  at  twenty-   thereof,  for  all  or  any  part  of  the  said  term,  or  otherwise 

one  or  mar-  -  \  _  ,       .       -       . 

riage.  There  &s  therein  mentioned,  to  levy  and  raise  for  the  portion 
youngerchu.  or  po^ons  of  such  child  or  children,  (other  than  an 
*™  :r.^*w»     eldest  or  only  son),  if  there  should  be  but  one  such  child, 

on  petition,  *         ' 

that  the  heir,  (other  than  an  eldest  or  only  son),  the  sum  of  £5000; 
taining  twenty-  *nd,  if  two  such  children,  £8000 ;  and,  if  there  should  be 
e^titled*to  hro  three  ormore  8uct  children,  the  sum  of  £10,000,  for  the 
ra^^dhis  Portionj80*,8UchchildrenreBPectively5  the  said  sum  and 
estate  dis.  sums  of  money,  in  default  of  such  direction  or  appoint- 

the  portions  ment  of  the  said  J.  W.  Sheppard  as  therein  mentioned, 
able;  aniTthat  to  ^°  divided  between  and  among  the  children  thereto 
wouSnot  rd  ent^e<^  respectively  in  equal  shares,  the  shares  of  the 
a  larger  sum  to  sons  to  be  paid  on  their  respectively  attaining  twenty- 
be  raised  for  ^  j  Ai  ,  *  i  ,  , 
portions  than     one>  and  the  shares  of  the  daughters  at  twenty-one  or 

co^erted^"  marriage>  in  case  the  same  should  happen  After  the  death 

thedcffin  to  °f  the  8aid  Jm  W%  ShePPard>  wiA  benefit  of  survivorship 
who  had  at-       amongst  them ;  provided  that  no  one  child  should-  by 

tamed  twenty-  ,  .  . 

one  or  married,  8Urvivorship  or  otherwise,  have  or  be  entitled  to  more 
than  £5000  for  his  or  her  portion,  nor  any  two  children 
to  more  than  £8000  respectively.  The  settlement  con- 
tained a  provision  for  the  maintenance  of  the  younger 
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children,  by  the  application  of  the  interest  of  their  ex- 
pectant portions,  not  exceeding  £5  per  cent  thereon ; 
and  also  for  advancement,  to  the  extent  of  one  moiety,  at 
the  discretion  of  the  trustees,  after  the  decease  of  J.  W. 
Skeppard.  And  the  trustees  were  to  permit  such  of 
the  rents  and  profits  of  the  premises  comprised  in  the 
term  of  1000  years  as  should  not  be  applied  for  answer- 
ing the  said  trusts,  to  be  received  by  the  person  for  the 
time  being  entitled  to  the  manor  and  hereditaments  in 
reversion  immediately  expectant  thereupon ;  and  when 
the  said  trusts  should  be  satisfied,  the  same  term,  so  far 
as  undisposed  of  for  the  said  purposes,  should  cease  and 
determine. 


1846. 


Statement. 


After  the  marriage,  J.  W.  Sheppard,  by  his  will, 
dated  in  1824,  devised  other  real  estates  to  his  wife  and 
two  others,  upon  trust  to  raise  other  like  sums  of  the 
like  amount  for  portions  for  the  younger  children,  to  be 
vested  and  payable,  and  subject  to  the  same  provisions 
as  were  declared  with  respect  to  the  portions  given  by 
the  settlement;  and,  after  such  trusts  were  fulfilled,  to 
his  eldest  son  in  tail. 

The  testator  died  in  1830.  There  were  two  sons  and  two 
daughters  of  the  marriage.  The  eldest  son  attained 
twenty-one  in  January,  1845,  and  presented  his  petition 
to  be  let  into  possession  of  the  real  estate  to  which  he  was 
entitled,  subject  to  the  term;  and  to  have  the  portions  of 
£10,000  and  £10,000  under  the  settlement  and  will, 
raised  and  invested  for  the  younger  children,  and  the 
estates  discharged  of  the  trusts  in  respect  thereof. 


Mr.  Woody  for  the  petition. 

Mr.  Lewin,  for  the  younger  children,  submitted  that 
dd2 
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Argument. 


Feb.  19M. 
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the  portions  ought  not  to  be  raised  until  the  children 
attained  twenty-one,  or  the  daughters  were  married. 
They  ought  not  to  be  deprived  of  the  security  of  tie 
land,  nor  have  the  lower  interest  of  £3  per  cent,  in  the 
funds  substituted  for  the  interest  of  £5  per  cent,  payable 
out  of  the  land :  Dickenson  v.  Dickenson  (a),  fFynter  v, 
Bold(b). 

The  Vice-Chancbllob  said,  that  the  Court  would 
not  anticipate  the  time  of  payment  in  raising  the  money, 
or  give  the  children  an  inferior  security  for  their  por- 
tions,—and  he  refused  that  part  of  the  petition. 


July  12M. 


One  of  the  daughters  married  in  April,  and  the  other 
being  about  to  marry,  they  presented  their  petitions, 
praying  that  their  portions  might  be  raised. 

Mr.  Wood,  for  the  petitioners,  and  for  the  eldest  son, 
submitted|  that  the  time  was  now  come  for  raising  the 
portions  of  all  the  younger  children,  and  for  discharging 
the  estate. 

Mr.  Lewin,  for  the  younger  son,  still  an  infant,  op- 
posed the  raising  of  his  share  of  the  portions.  The 
entire  sums  of  £10,000  would  not  be  payable,  unless 
the  three  children  became  entitled  to  their  portions;  and 
the  infant  might  not  attain  the  age  of  twenty-one.  Did 
the  heir,  by  raising  the  portions  at  once,  intend  to  waive 
his  right  to  satisfy  them  by  the  smaller  sum  in  that  event? 


Jfafr  14th.        The  Vice-chancellor  held,  that  the  trusts  of  the 

Judgment,     settlement  and  will  did  not  make  it  imperative  on  the 

trustees  to  raise  all  the  portions  when  one  or  two  of 

(«)  3  Bro.  C.  C.  19.  (*)  1  Sim.  &  St.  507. 
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them  became  payable ;  and  that  the  Court  would  not,  sjf^l^ 

without  necessity,  direct  a  larger  sum  to  be  raised  than  Shkfpard 

was  required  to  satisfy  the  portions  which  were  actually  Wilson. 
due. 


Judgment. 


The  testator,  by  his  will,  directed  his  trustees  to  pay  An  annuity 
certain  annual  sums  or  rent-charges  to  his  wife,  for  the  ta^o^n!^' 
maintenance  of  his  younger  children  up  to  the  time  that  f^*??*  upon 
the  eldest  son  attained  twenty-one ;  each  of  such  an-  tain  time  which 
nuities  to  be  paid  on  the  anniversaries  of  the  birth  of  the  time  of  the 
the  respective  children.  The  last  birthday  of  the  eldest  SJ^^Im 
daughter  occurred  in  August,  1844,  and  the  eldest  son  p*j»M«.  the 

7     ,  .       t  a  annnitantwas 

attained  twenty-one  in  January,  1845.      A  question  held  entitled  to 

was  made,  whether  the  widow  was  entitled  to  an  appor-  ^rt^uch 

tioned  part  of  the  annuity,  for  the  period  between  the  ^gtween^ 

last  birthday  of  the  daughter,  and  the  time  when  the  the  lest  pay- 

•  _  meot  and  the 

eldest  son  came  of  age.  oeeutionof  the 

charge. 


The  Vice-chancellor  said,  that  the  gift,  being  to  judgment. 
the  widow,  "for  the  maintenance,  clothing,  support, 
and  education  of  the  children  in  such  manner  as  she 
should  think  proper,  such  annual  sum  to  be  pud  and 
payable  to  her  on  the  anniversary  of  the  birth  of  each 
of  the  said  children,"  clearly  created  a  trust  for  the  chil- 
dren, who  were  entitled  to  a  maintenance  out  of  it : 
Longmore  v.  Elcum  (a), — and  further,  that  the  case  fell 
within  the  doctrine  laid  down  by  Lord  Hardtoicke  in 
Reymsh  v.  Martin  (b),  that,  where  the  provision  was  given 
for  the  maintenance  of  the  children,  then,  contrary  to  the 
general  rule,  they  were  entitled  to  have  an  apportioned 
part  of  the  annual  sum  applied  for  that  purpose,  in  the 
case  where  the  whole  annual  sum  did  not  become 
payable. 

(a)  2  Y.  &  C.  C.  C.  363.  (6)  3  Atk.  330. 
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20ift  *  21*  PACKHAM  v.  GREGORY. 

February.        J 
Residuary  gift    •*•  STONE,  by  his  will,  dated  in  1880,  devised  and 

2£ta£]*r'ir    bequeathed  unto  trustees  the  residue  of  his  estate  to  be 

wife  for  life,  if  placed  out  at  interest  upon  good  security,  and  the 
■he  should  to      r™\         ,  ,         .V      f,        .         /!         .  A  . 

long  continue     interest  and  proceeds  arising  therefrom  to  be  paid  to 

SJirtota?  H*  wife  for  her  Ufe>  if  ■*»  Aovld  *>  lon«  <**&"* 
her  death  or      hjg  widow.     And  from  and  after  her  decease  or  xnar- 

marriage,  upon 

tnut  to  jay  riage,  then  he  directed  his  executors  to  pay  and  divide 
whole  thereof  the  whole  of  the  money,  so  directed  to  be  placed  oat  at 
amount  all  interest,  unto  and  equally  amongst  all  and  every  his 
and  every  the  nephews  and  nieces,  (except  his  nephews  Charles,  Job, 
phews  and  and  William  Stone),  share  and  share  alike,  within  six 
and  share  alike,  months  after  they  should  become  entitled  thereto.    At 

mra^after  tie  time  of  tiie  death  of  the  t<eatator>  which  hapP*1*1 
they  should  he-  in  1830,  several  of  his  nephews  and  nieces  were  living. 

thereto:—  One  of  the  nephews,  named  Jacob  Howell,  died  in 
rlridaa^sh^  1841>  without  issue.  The  bill  was  filed  by  tie  admi- 
fa  SJnfeti^T1  ni0tratrix  rf  &*  nephew  who  died  in  1841,  against  the 
of  the  widow     widow  who  was  still  living,  and  the  executors  of  the 

naflMd  tn  hia  **" 

representatives,  testator ;  the  other  nephews  and  nieces,  and  the  per- 
sonal representatives  of  those  who  had  died  being  also 
defendants.  The  bill  prayed  that  the  estate  might  be 
administered,  and  the  rights  of  the  parties  declared  by 
the  Court. 


Argument.         Mr.  RomiUy  and  Mr.  JoOiffe,  for  the  plaintiff. 

Mr.  Kenyan  Parker,  Mr.  Eldertan,  and  Mr.  Sheffield, 
for  several  of  the  defendants,  nephews  and  nieces  of 
the  testator,  who  were  still  alive,  contended  that  the 
plaintiff  had  no  interest  in  the  estate.  The  only  gift 
of  the  property  to  the  nephews  and  nieces  must  be 
found  in  the  direction  to  pay  and  divide  amongst  them, 
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and  it  iu  not,  therefore,  a  eaae  in  which  the  possession 
was  merely  deferred,  but  one  in  which  existence  at  the 
time  of  the  distribution  is  indispensable  to  the  Testing 
of  the  gift:  Leakey.  BMmm{a)t  Fordr.  Bawlbu(b). 


Mr. 

parties. 


W.   M.  James  and  Mr.  Jenkyns,   for  other 
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1845. 


Ajfg%m%t, 


Some  of  the  cases  mentioned  in  the  judgment,  and 
also  Benyan  v.  Maddi*m(c),  Murray  v.  Tancred(d), 
and  ifarr  v.  Parr  (e)%  were  cited. 


Vic»-Chancelloh  : — 

I  have  not  the  least  doubt  upon  the  ease.  The 
residuary  clause  does  not  direct  the  payment  to 
be  at  the  expiration  of  six  months,  but  within  six 
months  after  the  legatees  shall  become  entitled.  It 
wae  said  that  one  of  the  nephews  haying  died  in  the 
lifetime  of  the  tenant  for  life,  had  acquired  no  interest 
in  the  legacy, — that,  by  reason  of  the  direction  that  the 
executors  should  "  pay  and  divide,"  this  was  a  future 
gift,  to  commence  when  the  parties  should  become  en- 
titled to  receive  the  fund.  I  had  to  consider  a  similar 
point  in  Hie  case  of  Leeming  v.  Sherratt  (/).  1  then 
explained  what  appeared  to  me  to  be  the  principle  in 
these  cases;  and  I  endeavoured  to  shew  that  the  au- 
thorities confirmed  my  view,  that  there  was  no  sueh 
force  as  the  Defendants  have  contended  for  in  the  words 
"pay  and  divide."  If  there  is  a  gift  to  a  person  at 
twenty-one,  or  on  the  happening  of  any  event,  (as  oc- 
curred in  the  case  of  Leake  v.  Bobinson,  where  there 


(a)  2  Mcriv.  363. 

(*)  1  Sim.  &  Stu.  328. 

(«)  2  Bra.  C.  C.  75. 


(d)  10  Sim.  465. 
(<?)  1  MyL&K.  647. 
(/)  2  Hare,  17. 


21*  Feb. 
Judgment. 


1845. 
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was  a  gift  to  persona  upon  their  attaining  twenty-five), 
or  a  direction  to  pay  and  divide  when  a  person  attains 
twenty-one,  there,  the  gift  being  to  persona  answering  a 
particular  description,  if  a  party  cannot  bring  himself 
Judgment,  within  it,  he  is  not  entitled  to  take  the  benefit  of  the 
gift.  There  is  no  gift  in  those  cases,  except  in  the 
direction  to  pay,  or  in  the  direction  to  pay  and  divide. 
But  if,  upon  the  whole  will,  it  appears  that  the  future 
gift  is  only  postponed  to  let  in  some  other  interest,  or, 
as  the  Court  has  commonly  expressed  it,  for  the  benefit 
of  the  estate,  the  same  reasoning  has  never  been  applied 
to  the  case.  The  interest  is  vested  notwithstanding, 
although  the  enjoyment  is  postponed.  In  Sahsbtay  v. 
Petty  (a),  I  had  a  somewhat  similar  case  before  me.  I 
entirely  agree  with  the  observations  made  by  Mr. 
Jarman  on  this  point  in  his  "  Treatise  on  Wills"  (6).  I 
refer  to  my  own  decisions,  not  as  authorities,  but  to 
avoid  repetition. 


In  this  case,  the  trusts  are  to  pay  and  divide  the 
fund  within  six  months  after  the  legatee  has  become 
entitled.  That  time  is  allowed  for  the  discretion  of  the 
trustees  and  the  convenience  of  the  estate,  and  for  those 
purposes  only.  It  is,  therefore,  a  bequest  to  trustees 
to  pay  the  income  to  the  tenant  for  life,  and  then  to 
pay  and  divide  the  corpus  among  the  nephews  and  nieces 
of  the  testator,  with  a  discretion  in  the  trustees  to  post- 
pone the  time  of  payment  and  division  for  six  months. 
To  avoid  this  construction,  which  treats  the  legacies  as 
vested,  the  surviving  legatees  must  contend  for  a  con- 
struction which  might  be  attended  with  this  conse- 
quence— that,  if  one  legatee  should  die  during  the 
tenancy  for  life,  leaving  issue,  that  branch  of  the  objects 
of  the  testator's  bounty  would  be  excluded.     I  will  not, 


(a)  3  Hare,  86. 


(6)  See  Vol  I,  p.  763,  764. 
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without  reason,  adopt  a  construction  which  would  or  1845. 
might  he  attended  with  such  a  consequence.  The  con- 
sequence of  disinheriting  issue  is  one  ground  on  which 
the  Court  seeks,  if  it  can,  to  avoid  a  construction 
attended  with  it.  The  only  cases  that  I  need  mention 
are,  Batrford  v.  KebbeU{a\  Vawdry  v.  Geddes  (b\  and 
BUKngsley  v.  Wills  (c).  But  when  these  cases  are  ex- 
amined, with  the  exception  of  BilHngsley  v.  Wills,  they 
will  appear  to  be  sufficiently  distinguishable  upon  the 
ground  before  referred  to, — that  it  is  a  gift  to  a  person 
having  a  particular  description.  BilHngsley  v.  Wills  is 
not  a  case  exactly  falling  within  that  observation,  but 
after  very  great  pains,  Lord  Hardvricke  put  it  upon  the 
particular  circumstances.  The  case  of  Leake  v.  Robinson 
has  no  application  to  the  present  question. 

[His  Honor  mentioned  also  the  cases  of  Barnes  v. 
Allen  (d)  and  Saunders  v.  Vautier  (*).] 

The  usual  decree  was  made. 


(a)  3  Vet.  368.  («f)  1  Bio.  C.  C.  181. 

(6)  1  Rass.  &  Myl.  203.  (e)  1  Cr.  &  Ph.  240. 

(c)  3  Atk.  219. 
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5th  June; 
3rd,  5th,  $ 

ethDec-  PARKER  v.  CARTER. 

1845. 

IM  Feb. 

4th  Nov'  -DY  a  settlement,  made  in  June,  1776, on  the  marriage 

Although  the  of  John  Carter  and  Mary,  his  wife,  certain  messuages 

husband,  as  and  lands  in  the  parish  of   Chipping  Wycombe  were 

courtesy  7of  an  conveyed  unto  and  to  the  use  of  AUnutt  and  Goodwin, 

$  tt£ wiff Ut6  and  their  k®1*  to  *e  use  of  Tnama*  Shrimpton  (the 
may  perhaps  father  of  the  wife)  and  his  heirs,  until  the  marriage; 
a  possession  of  with  remainder,  after  the  marriage,  to  the  use  of  John 
lya^enwtoSe  ^arter  and  Mary,  his  wife,  arjd  the  heirs  and  assigns  of 
husband  and      the  wife.     By  the  same  settlement,  other  lands  in  the 

wife,  and  to  all  * 

other  parties  in-  same  borough  were  conveyed  to  the  use  of  Thomat 
the  settlement  Shrimpton  until  the  same  marriage,  with  remainder  to 
who^period  of  ^'koietft  Shrimtpon,  his  wife,  for  her  life ;  with  remam- 
oowture ;  yet  der  to  John  Carter  and  Mary,  his  wife,  and  the  heirs 
of  the  estate  in    and  assigns  of  the  wife. 

conformity  with 
the  equitable 

interests  of  the       By  indentures  of  lease  and  release,  dated  the  6th  and 

cestui  que  J 

trusts,  for  how-  7th  of  March,  1777,  the  latter  reciting  that  John  Carter 
time  during  the  and  Mary,  his  wife,  were  desirous  of  altering  the  trusts 
aTeTthrinter-  of  the  wtflement  of  1776,  and  making  new,  further, 
est  of  the  wife    and  other  trusts,  uses,  and  powers,  AUnutt  and  Good- 

has  become 
Tested  in  pos- 
session, will  support  the  title  of  the  husband  as  tenant  by  the  curtesy. 

The  possession  of  the  cestui  que  trust,  under  the  trusts  of  a  settlement,  is  the  posses- 
sion of  the  trustee,  and  gives  the  trustee  a  seisin  of  the  estate,  which  is  not  interrupted  by 
the  death  of  the  cestui  que  trust,  but  immediately  enures  for  the  benefit  of  the  person 
next  entitled  to  the  equitable  interest ;  and  notwithstanding  the  adverse  possession  of 
another  party  soon  afterwards  commenced,  the  Court  cannot  presume  such  adverse  pos- 
session to  have  commenced  so  instantaneously  on  the  death  of  the  first  cestui  que  trust,  as 
wholly  to  exclude  the  equitable  seisin  of  the  parties  next  entitled  to  the  beneficial  interest. 

A  testator  entitled  in  fee  to  some  messuages  and  lands  in  A.,  and  entitled  for  life  to 
other  messuages  and  lands  in  A.,  devised  his  messuages  and  lands  in  A.  to  his  son,  and 
charged  his  tenement  in  A.,  occupied  by  H.,  with  certain  legacies.  The  tenement  occu- 
pied by  H.  was  part  of  the  property  in  A.,  to  which  the  testator  was  only  entitled  for  life: 
~-Hel&%  that  it  was  not  to  be  inferred  from  the  description  as  his  own  of  the  tenement 
in  A.,  occupied  by  H.,  that  the  testator  intended  to  describe  and  devise  as  his  own  the 
other  property  in  A.,  in  which  he  had  only  an  estate  for  life. 
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win,  the  trustees,  at  the  request  of  John  Carter  and 
Mary,  his  wife,  granted  and  released,  and  John  Carter 
and  Mary,  fab  wile,  ratified  and  confirmed  to  Samuel 
WeJb  and  Isaac  Kmg,  all  the  manages  and  lands  com- 
prised  m  Ike  settlement  of  1776,  subject  to  the  life 
•state  of  Thorn*  Skrimptm  and  Elizabeth,  his  wife,  to 
the  use  of  Mm  Carter  and  Mary,  his  wife,  and  the  sur- 
vivor, and  the  heirs  of  the  survivor,  with  power  to  John 
Carter  and  Mary,  his  wife,  at  any  time  during  their 
joint  lives,  by  deed,  to  appoint  and  assign  the  hereditar 
ments  and  premises  in  the  manner  therein  mentioned. 

In  Hilary  Term,  1788,  (28  Geo.  3),  a  fine  sur  con- 
usance de  droit  cum  ceo,  &c,  was  levied  by  John 
Carter  and  Mary,  his  wife,  to  Isaac  King  and  his  heirs, 
of  (among  others)  the  lands  comprised  in  the  deeds  of 
1776  and  1777. 

The  next  deed,  and  that  upon  which  all  the  questions 
in  the  cause  turned,  was  an  indenture  of  release,  dated 
the  17th  of  September,  1790,  and  made  between  John 
Carter  and  Mary,  his  wife,  of  the  first  part,  Isaac  King 
of  the  second  part,  and  H.  AUnutt  of  the  third  part; 
whereby,  reciting  the  fine  levied,  it  was  witnessed  that 
Jehn  Carter  and  Mary,  his  wife,  and  Isaac  King,  agreed 
that  the  fine  should  enure,  and  the  conusee  and  his  heirs 
should  stand  seised  of  all  the  hereditaments  and  pre- 
mises therein  mentioned,  (except  a  close  called  "  Pond . 
Close"),  to  the  use  of  Isaac  King,  his  heirs  and  assigns, 
upon  trust  to  convey  and  assure  all  the  same  heredita- 
ments and  premises  in  such  a  manner  as  John  Carter 
and  Mary,  his  wife,  during  their  joint  lives,  should  ap- 
point, and  subject  to  such  appointment ;  and,  in  default 
thereof,  in  trust  for  John  Carter  and  his  assigns,  for  the 
joint  fives  of  himself  and  Mary,  his  wife;  and,  after  the 
death  of  either  of  them,  to  the  use  of  AUnutt,  his  exe- 
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cutors,  &&,  for  the  term  of  600  yean,  upon  trusts  there- 
inafter mentioned,  (which  did  notarise);  with  remainder 
to  the  children  of  the  marriage,  as  the  survivor  of  the 
husband  and  wife  should  appoint,  and,  if  no  appoint- 
ment, to  the  children  as  tenants  in  common;  with  re* 
mainder,  if  all  the  children  should  die  during  the  life  of 
the  survivor  of  the  husband  and  wife,  to  such  survivor 
in  fee.  It  was  by  the  same  deed  provided,  that  the 
trustees  of  the  term  might  raise  any  sum  not  exceeding 
£500,  if  required  by  the  survivor  of  the  husband  and 
wife,  and,  if  both  of  them  should  die  without  requiring 
the  same,  (which  event  happened),  the  term  should 
cease.  Besides  the  parcels  comprised  in  the  deeds  of 
1776  and  1777,  two  parcels  of  land  were,  for  the  first 
time,  brought  into  settlement  by  the  deed  of  Septem- 
ber, 1790. 


John  Carter  survived  Thomas  Shrimpton  and  Eliza- 
beth, his  wife,  and  by  his  will  devised  unto  Mary,  his 
wife,  all  his  freehold  and  copyhold  messuages,  cottages, 
or  tenements,  pieces  or  parcels  of  meadow  land,  tan* 
yard,  buildings,  hereditaments,  and  premises,  with  their 
and  every  of  their  rights,  members,  and  appurtenances, 
situated  in  the  borough  and  parish  of  Chipping  Wycombe, 
to  hold  the  same  and  every  part  and  parcel  thereof  unto 
his  wife  for  her  life ;  and  he  desired  her  to  keep  the 
messuages,  cottages,  or  tenements,  and  buildings,  in 
good  repair;  and,  from  and  after  her  decease,  he  devised 
the  messuage  and  premises  situated  as  aforesaid,  and 
then  in  his  own  occupation,  unto  his  daughter  Elizabeth 
Parker,  and  her  heirs  and  assigns  for  ever;  and  he 
devised  all  and  every  other  his  freehold  and  copyhold 
messuages,  cottages,  or  tenements,  pieces  or  parcels  of 
meadow  and  pasture  ground,  tan-yard,  buildings,  here- 
ditaments, and  premises,  unto  his  son  John  Carter,  and 
his  heirs  and  assigns  for  ever,  subject  nevertheless,  and 
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the  testator  thereby  charged  (a)  the  messuage  or  tene-  ^1844. 
ments,  malthouse,  and  buildings,  and  garden,  then  in 
the  occupation  of  one  Haoergatt,  situated  and  being  in 
the  borough  of  Chipping  Wycombe,  and  also  the  orchard 
then  lately  occupied  therewith,  and  then  in  the  testa- 
tor's own  occupation,  with  the  payment  of  certain 
legacies.  John  Carter  died  in  1817,  leaving  his  widow 
and  two  children,  issue  of  the  marriage, — John  Car- 
ter  the  younger,  the  Defendant,  and  Elizabeth,  who  had 
in  1799  married  William  Parker,  which  William  Parker 
and  Elizabeth,  his  wife,  were  the  father  and  mother  of 
the  Plaintiff. 

In  December,  1836,  Elizabeth  Parker  died  intestate, 
leaving  her  husband  William  Parker  surviving,  and  also 
the  Plaintiff,  her  son  and  heir-at-law. 

Mary,  the  widow  of  John  Carter,  died  in  1839,  with- 
out having  exercised  her  power  of  appointment,  or  the 
power  of  raising  £500  under  the  trusts  of  the  term  of 
500  years.  According  to  the  limitations  of  the  deed  of 
1790,  upon  the  death  of  Mary,  the  widow,  the  interest 
of  John  Carter  the  younger,  the  Defendant,  in  one 
moiety  of  the  lands  comprised  in  that  deed,  and  the  in- 
terest of  the  Plaintiff  in  the  other  moiety,  became  abso- 
lute and  indefeasible,  and  the  term  of  500  years  ceased. 
Mary,  the  widow,  although  she  had  no  life  estate,  con- 
tinued in  possession  and  receipt  of  the  rents  and  profits 
of  the  whole  estate  from  the  death  of  her  husband,  in 
1817,  until  her  own  death  in  1839.  Upon  her  death, 
her  son,  the  Defendant  John  Carter  the  younger, 
entered  into  possession  of  the  estates. 


(a)  This  tenement,    and  the    property  included  in  the  deed  of 
orchard  compriaed  in  the  follow-    1790. 
ing  description,  were  part  of  the 
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The  Plaintiff  filed  his  bill  in  1841,  chiming  a  moiety 
of  the  property  under  the  limitations  of  the  deed  of  Sep- 
tember, 1790.  The  Defendants  were,  John  Carter  the 
younger,  Isaac  King,  (the  grandson  and  heir-at-law  of 
the  original  trustee  of  that  name),  and  several  persons 
who  were  purchasers  and  mortgagees  under  the  De- 
fendant John  Carter,  of  part  of  the  estate.  The  bill 
charged,  that,  upon  the  death  of  John  Carter,  in  1817, 
the  estate  went,  in  conformity  with  the  limitations,  by 
way  of  remainder,  as  to  one  moiety,  to  John  Carter  the 
younger,  and,  as  to  the  other  moiety,  to  Elizabeth,  hie 
sister,  the  wife  of  WUHam  Parker,  subject  to  the  power 
of  appointment  reserved  to  Mary,  as  survivor,  under 
the  deed  of  September,  1790,  the  legal  estate  being  in 
Isaac  King.  The  bill  stated,  that,  to  avoid  any  ques- 
tion of  election,  the  Plaintiff  had  never  claimed,  and  he 
thereby  gave  up  all  interest  in  Haver gaWs  tenement, 
and  the  orchard  which  had  been  occupied  therewith  (a). 
The  bill  prayed,  that  the  Defendant  King  might  convey 
one  moiety  of  the  hereditaments  in  question  to  the 
Plaintiff,  (excepting  the  premises  waived  by  the  bill), 
and  an  account  and  payment  of  the  rents  and  profits  re- 
ceived by  the  Defendant  Hannah  Carter.  Pending  the 
suit,  and  after  having  answered  the  bill,  John  Carter 
died,  and  his  devisees  were  brought  before  the  Court  by 
supplemental  bill. 

The  Defendants  did  not,  by  their  answer,  admit  the 
deed  of  1790;  and  they  insisted  that  Elizabeth  Parker 
and  the  Plaintiff,  her  heir-at-law,  having  taken  the 
benefit  of  the  will  of  John  Carter  the  elder,  were  pre- 
cluded from  claiming  the  lands  in  question,  which  lands 
the  Defendants  alleged  were  comprised  in  the  devise  by 
that  wilL     With  respect  to  the  last  point,  it  appeared, 

(a)  Ante,  p.  403,  n. 
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by  the  evidence,  that  the  testator  had,  at  the  date  of  his        1844. 
will  and  of  his  death,  some  messuages,  cottages,  or  tene-      pa*ki* 
ments,  and  some  meadow  land,  and  a  tan-yard,  buildings,      r  A  *;M 
and  premises  in  Chipping  Wycombe,  sufficient  to  satisfy 
the  words  of  his  will,  without  resorting  to  the  property 
comprised  in  the  deed  of  1790:  the  only  part  of  the  pro- 
perty included  in  that  deed,  specifically  described  in  the 
will,  was  Haver galTs  tenement  and  the  orchard  (a). 


GNmtement. 


At  the  hearing,  it  was  objected,  on  behalf  of  the  De-  26th  June. 
fendants,  that  William  Parker,  the  husband  of  Elizabeth, 
was,  in  respect  of  his  interest  as  tenant  by  the  curtesy 
of  the  land  in  question,  if  the  case  made  by  the  bill  were 
true,  a  necessary  party  to  the  suit.  In  support  of  the 
objection,  the  cases  of  Sterling  v.  Penhingtan  (b),  Dodson 
i.Hay(c),  Su>eetapplev.Bindon(d),  Casbornev.  Scarfe(e), 
De  Grey  v.  Richardson  (/),  and  also  Co.  Lit  29.  a.  were 
cited. 


The  Vice-Chancellob  was  of  opinion  that  he  could  To  a  bill,  by 
I-.  Aini  *       *  theheir-at- 

not,  in  the  absence  of  the  alleged  tenant  by  the  curtesy,  law  of  a  mar- 
hold  that  he  had  no  interest  in  the  estate,  and  he  al-  J^S,*0 
lowed  the  objection.  waT^tmbi 

entitled  in  fee, 

the  husband, 

WUliam  Parker  was  afterwards  made  a  party  by  a  ^Jj^jJjJ 
supplemental  bill,  and  by  his  answer  he  disclaimed  all  been  tenant  by 

-  f  .       ,  the  curtesy  if 

interest  in  the  property.  the  wife  had 

been  seised  of 

Mr.  Walker,  Mr.  James  Parker,  and  Mr.  F.  T.  White,  JjJ^g*£jp 

for  the  Plaintiff.  although  the 

wife  was  never 
in  actual  pos- 
ts) Ante,  p.  408.  (e)  1  Atk.  603,  S.  C. ;  7  Vin. 
(b)  7  Vin.  Ab.,  tit.  Curtesy,     Ab.,tit.Curtesy,E.pl.  23,p.l56; 
A-  pi.  11,  p.  150.                            2  J.  &  W.  194. 
(0  3  Bro.  C.  C.  404.  (/)  3  Atk.  469. 
(rf)  2  Vero.  536. 
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Mr.  Russell  and  Mr.  Sehoyn,  for  Defendants,  churn- 
ing as  purchasers  of  part  of  the  estate  under  John 
Carter  the  younger;  and  Mr.  Kent/an  Barker  and  Mr. 
Glasse,  for  mortgagees,  also  claiming  under  the  same 
party. 

Mr.  De  Gex,  for  Defendants,  who  disclaimed. 

At  the  opening  of  the  cause,  an  objection  was  taken, 
that  the  Defendants  to  the  original  bill  ought  to  have 
been  made  parties  to  the  supplemental  bill  by  which 
William  Parker  was  brought  before  the  Court. 


Cue  when  the  The  Vice-chancellor,  referring  to  the  principle 
rtf^jSS^i^ii  which  he  had  followed  in  the  cases  of  Janes  v.  Howell*  (a\ 

are  not  neeei-  DyS(m  Y.  Morris  (b),  and  Holland  v.  Baker  (c\  said  that 
■ary  parties  to        *  . 

supplemental  the  objecting  parties  would  obtain  all  the  protection 
new  defen^uiti  which,  in  this  case,  they  were  entitled  to  ask,  by  haying 
before  the  William  Parker  a  party  to  the  cause. 


The  evidence  of  William  Parker,  the  Defendant,  to 
the  supplemental  bill,  was  tendered  for  the  purpose  of 
proving  that  the  deed  of  1790  had  borne  out  of  the  pro- 
Arffvment.  per  custody.  The  Defendants  objected  that  WUHam 
Parker  was  not  a  competent  witness,  on  the  ground  of 
his  interest,  as  tenant  by  curtesy,  of  the  estate  which 
was  sought  to  be  recovered  by  the  suit;  and  that,  having 
been  examined  in  the  original  cause  before  he  was  a 
party,  it  could  not  be  said  that  the  objection  to  the  ad- 
missibility of  his  evidence  was  cured  by  the  disclaimer. 
The  chief  point  in  contest,  therefore,  was,  whether  the 
witness  was  or  was  not  tenant  by  the  curtesy  of  the 

(a)  2  Hare,  342.  (6)  1  Hare,  420.  (c)  3  Hare,  68. 
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estate  which,  under  the  deed  of  1790,  would  descend  to 
the  Plaintiff  as  the  heir-at-law  of  Elizabeth  Parker,  either 
subject  to  the  curtesy,  or  free  from  any  claim  thereto. 
The  authorities  referred  to  on  this  point,  in  addition  to 
those  cited  on  the  former  argument  (a),  were  Buckworth 
v.  TUrkett{b\  HiU  v.  Saunders  {c),  and  Morgan  v.  Mor- 
gan(dy  Supposing  the  deed  of  1790  to  be  proved,  it 
was  argued  that  the  fine  in  1788  would  not  bar  the  con- 
tingent remainder  created  by  the  deed  of  1777 ;  and 
even  if  it  had  that  effect,  yet  that  a  deed  executed  so 
long  afterwards  as  the  year  1790  could  not  be  regarded 
as  a  valid  declaration  of  the  uses  of  the  fine ;  and,  there- 
fore, that  the  old  uses  would  still  prevail.  On  these 
points  Doe  d.  Christmas  v.  Ohver  (e),  Armstrong  v. 
Wdbey  (/),  Lord  Altham  v.  Earl  of  Anglesey  (g), 
1  Saund.  Uses.  219,  4th  edit,  and  Shep.  Touch.  522, 
7th  edit,  were  mentioned.  It  was  then  argued  that  the 
deed  of  1790  was  voluntary ;  Roe  d.  Hamerton  v.  Mit- 
ton  (A),  Jefferys  v.  Jefferys  (t) ;  and  that  it  would  be 
fraudulent  and  void,  under  the  stat  27  Eliz.  c.  4,  against 
a  purchaser  from  the  heir-at-law  of  the  settlor.  BurreVs 
Case(k\  Clerk  v.  Rutland  (/),  and  3  Sugd  V.  &  P.  283. 
And,  if  the  last  point  were  decided  against  the  Defend- 
ants, they  contended  that  John  Carter  had  devised  the 
property  in  question  as  his  own,  and  that  the  Plaintiff 
tad  accepted  benefits  under  his  will,  which  precluded 
him  from  making  the  present  claim.  On  this  question, 
Lewis  v.  Llewellyn  (ro),  Napier  v.  Napier  (»),  Roahe  v. 


1844. 


Aryimemi. 


(«M«fe,p.405. 
(6)  3  Bos.  &  Pul.  652,  n. 
(c)  4  B.  &  C.  529. 
(<*)5Madd.408. 
(')  10B.&C.  181. 
(/)2Wib.l0. 
{9)  Gflb.  16. 
▼OL.  iv. 


(h)  2  Wils.  356. 
(i)  Cr.&Ph.  138. 
(*)  6  Rep.  71,  b. 
(/)  Lane,  113. 
(«)T.&R.  104. 
(n)  1  Sim.  28. 


EE 
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Denn(a)>  Blorrnnari  v.  Player  (A),  and  the  judgment  of 
Lord  Eldon,  6  Dow.  179,  were  cited 


Vice-chancellor  : — 

In  this  case  I  have  had  to  balance  between  two  courses— 
whether  I  should  at  once  make  a  decree  for  the  Plaintiff 
with  costs,  or  whether  I  should  dismiss  the  bill  with 
costs,  giving  the  Plaintiff  leave  to  file  a  new  bill  Those 
appear  to  me  to  be  the  only  alternatives,  and  the  question 
depends  upon  the  admissibility  of  the  evidence  of  WSUam 
Parker,  which,  if  it  be  admitted,  proves  the  Plaintiff's 
case.  If  it  be  not  admissible,  the  Plaintiff  will  have 
merely  fallen  into  an  error — a  very  excusable  error— 
and  I  should  not  allow  the  right  to  be  defeated  by  a 
miscarriage  of  that  kind.  But,  whichsoever  view  of 
the  case  I  take,  it  will  be  necessary  to  shew  that  I 
agree  with  the  argument  for  the  Plaintiffs,' subject  to 
that  question ;  for  if  I  were  not  of  opinion  with  the 
Plaintiff  upon  the  merits,  I  ought  to  dismiss  the  bill 
simply. 


[His  Honor  then  stated  the  facts  of  the  case  and  the 
effect  of  the  several  instruments,  including  the  deed  of 
1790,  supposing  it  to  be  proved]. 

I  will  now  proceed  to  consider  the  several  points  that 
were  made  in  the  argument  at  the  bar.  It  is  not  ne- 
cessary to  distinguish  the  parties  by  whom  the  different 
points  were  made,  as  they  are  for  the  most  part  common 
to  all  the  Defendants. 

Now,  first, — upon  the  assumption  that  the  deed  of  1790 
is  proved,— the  Plaintiff,  at  the  death  of  John  Carter  in 


(a)  4  Bligh,  N.  S.,  1. 


(b)  2  Sim.  &  St  597. 
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1817,  was  entitled  to  one  moiety  of  the  estates  com*        1844. 

prised  in  that  deed,  unless  the  objection,  raised  by  Mr. 

Selwyn,  that  the  fine  levied  in  Hilary   Term,  1788, 

would  not  operate  to  bar  the  contingent  remainder  in 

the  deed  of  March,  1777,   and,  therefore,  that  John  cSff^. 

Carter  the  son  was  at  the  time  of  the  decease  of  Mary  ^^  created 

by  ft  limitation 

entitled  to  the  entirety  of  the  property  in  question,  can  to  the  me  of 
be  sustained.    In  order  to  come  to  that  conclusion  I  Md  ^Je>  ^ 

must  overrule  the  cases  of  Vich  v.  Edwards  la\  and  *•  "rf£?r 

v   r  and  the  hem 

Doe  v.  Otioer(b).   This  I  am  not  prepared  to  da   That  «nd  assign*  of 
objection  I  must  therefore  consider  to  have  failed.  barred  by  a ' 

fine  subse- 
quently levied 

The  second  point,  which  was  rather  hinted  at  than  by  the  husband 

and  wife. 

argued  for  the  defence,  was,  that  the  deed  of  September 

Deed  executed 

1790,  was  inoperative,  in  declaring  the  uses  of  the  fine  in  September, 
levied  in  Hilary  Term,  1788,  by  reason  of  the  time  fa^^JS 
which  had  intervened  between  the  two  transactions.    I  S^^01^0 
should,  I  believe,  be  making  a  perfectly  new  decision  if,  *•*■  of  a  fine 
where  a  fine  was  levied  for  the  purpose  of  altering  the  Term,  1788. 
limitations  of  a  deed,  I  were  to  hold  that  a  deed  to  de- 
clare the  uses  of  that  fine  was  invalid,  only  because  a 
period  like  that  which  occurred  in  the  present  case  was 
allowed  by  the  parties  to  intervene  between  the  time  of 
levying  the  fine  and  the  time  of  executing  the  deed  de- 
daring  the  uses  and  trusts. 

The  third  point  was,  that  the  deed  of  1790  was  Sembu,  the 
voluntary  and  fraudulent,  under  the  statute  of  Elizabeth.  Sa^JST 
To  this  it  was  answered,  first,  that  the  concurrence  ^d  and  wife 

9  ^  in  the  levying 

of  both  the  husband  and  wife  was  necessary  to  the  of  a  fine  of 

lands  in  which 
they  were 
jointly  inter- 
ested, and  in  the  declaration  of  the  uses  for  the  benefit  of  their  issue,  constitute*  a  valuable 
moderation  to  support  the  deed  declaring  such  uses. 

8enble,  The  heir-at-law  of  the  author  of  a  voluntary  deed  cannot  avoid  the  deed  under 
the  statute  27  Elis.  c,  4,  by  a  conveyance  for  value. 


(a)  3  P.  Wms.  372.  (b)  10  B  &  G.  181. 

K  e2 
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deed,  or  at  least  to  the  fine  upon  which  its  operation 
depended,  and  that  the  consent  of  each  to  the  altera- 
tion made  by  that  deed  and  fine  was  a  valuable  con- 
sideration to  support  it  in  favour  of  the  other.  And 
secondly,  it  was  said  that,  however  the  author  of  a 
voluntary  deed  might  have  power  to  defeat  his  own 
solemn  act  by  a  subsequent  conveyance  for  value,  the 
heir-at-law  could  not  by  the  same  means  defeat  the 
voluntary  conveyance  of  his  ancestor.  I  think  the  third 
objection  has  been  answered. 


The  fourth  point  insisted  upon  by  Hannah  Carter  and 
the  mortgagees  was,  that  they  were  purchasers  for  value, 
and  therefore  protected.  It  is  remarkable,  and  not  easy 
to  be  explained,  that  the  answers,  although  they  insist 
the  Defendants  are  purchasers,  do  not  aver  absence  of 
notice,  as  might  have  been  expected;  and  the  Defend- 
ant Stacey  admits,  by  his  answer,  that  the  abstract  fur- 
nished to  him  on  the  occasion  of  his  mortgage  contained 
notice  of  the  fine  levied  in  1788.  He  states  that  he  laid 
it  before  counsel,  but  he  does  not  say  what  observations 
counsel  made  upon  that  part  of  the  abstract  It  is  not, 
however,  from  this  or  any  other  inconclusive  criticism  that 
I  overrule  this  objection.  The  substantial  answer  to  it  is, 
that,  the  legal  estate  being  in  Isaac  King,  the  estates 
acquired  by  the  Defendants  are  not  legal  estates.  The 
rule,  qui  prior  est  tempore  potior  est  jure,  will,  there- 
fore, apply  in  the  Plaintiff's  favour,  unless  the  Defend- 
ants can  shew  that  they  have  in  this  Court  a  better  title 
than  the  Plaintiff  to  call  for  the  legal  estate.  I  think 
there  is  nothing  to  give  them  such  preferable  title 
against  the  rightful  owner,  and  that  the  Plaintiff  in  this 
case  is  the  rightful  owner,  and  is  not  chargeable  with 
any  default  in  the  assertion  of  his  rights. 


The  fifth  objection,  and  that  which  is  most  promi- 
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nently  insisted  upon  in  the  answers,  is  this : — That  John 
Carter,  the  father,  had  by  his  will  assumed  to  devise 
and  had  devised  the  estates  comprised  in  the  deed  of 
1790,  and  had  by  the  same  will  given  benefits  which  had 
been  accepted  by  Elizabeth  Parker  and  the  Plaintiff,  and 
that  the  Plaintiff  was,  therefore,  on  the  principle  of 
election,  bound  to  give  effect  to  the  wilL  The  descrip- 
tion of  parcels  in  the  will  which  is  said  to  describe  the 
property  in  dispute  is  in  these  words: — [His  Honor 
stated  the  language  of  the  devise  (a)] .  The  description 
in  the  first  part  of  this  devise,  standing  alone,  cannot  be 
taken  to  include  what  was  not  the  testator's  own,  unless 
lie  had  no  property  to  which  the  description  could  be 
properly  applied.  Now,  it  appears  that  the  testator  had 
property  of  his  own  other  than  that  which  was  comprised 
in  the  deed  of  1790,  and  which  was  so  situated  as  to 
satisfy  the  words  of  the  devise.  The  only  question, 
therefore,  upon  the  point  of  election  is,  whether  a  con- 
struction different  from  the  natural  construction  is 
to  be  put  upon  the  words  by  reason  of  the  reference 
made  in  the  will  to  the  property  in  the  possession  of 
Havergall,  which  is  admitted  to  have  been  part  of  the 
property  comprised  in  the  deed  of  1790,  and  which 
the  testator  calls  his  awn.  The  argument  was,  that, 
from  the  testator  calling  this  property  his  own,  he 
must  be  understood,  when  he  devises  other  property  in 
Chipping  Wycombe,  likewise  described  as  his  own,  to  in- 
clude the  property  in  the  deed  of  1790.  That  is  a  con- 
clusion which  does  not  logically  flow  from  the  premises. 
The  cases  cited,  to  which  may  be  added  the  caseof Morrice 
v.  Langham  (6),  shew  that  a  mere  conjectural  inference 
like  this  will  not  suffice  to  raise  the  question  of  election. 
I  do  not  understand  why  the  Plaintiff  thought  it  neces- 


1844. 


Jmdgnieni. 


(a)  Ante,  p.  402. 


(6)  11  Sim.  260;  S.  C,  12.  Id.  615. 
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sary  to  waive  his  right  in  respect  of  the  property  in  the 
possession  of  Havergall;  but  by  that  offer,  of  course,  he 
must  be  bound* 

Now,  sixthly,  it  was  said  the  assumption,  on  which  I 
have  hitherto  considered  the  case,  was  unfounded ;  that 
the  deed  of  September  1790  was  not  proved ;  and,  if 
proved,  that  the  property  in  the  possession  of  the  De- 
fendants was  not  identified  with  that  in  the  deed  of 
1790.  I  shall  begin  by  considering  the  former  point 
First,  as  to  the  proof  of  the  deed ;  for  this  purpose  Wil- 
liam Parker  was  a  material  witness;  and  it  was  said,  first, 
that,  being  a  party  to  the  suit,  his  evidence  could  not  be 
read,  because  no  previous  order  for  his  examination  had 
been  made ;  and,  secondly,  that  he  was  interested  in  die 
result  of  the  suit  The  first  objection  I  consider  to  be 
answered  by  the  fact,  that  the  Plaintiff  did  not  make  the 
witness  a  party  in  the  first  instance,  nor  until  the  frame  of 
the  suit  had  been  objected  to  on  that  ground,  and  I  had 
yielded  to  the  Defendant's  argument  William  Parker 
was  then  brought  before  the  Court  by  supplemental 
bill,  and  disclaimed :  that  disclaimer  will  not  make  his 
evidence  good,  if  he  were  not  a  competent  witness 
when  his  evidence  was  given.  I  am,  therefore,  under 
the  necessity  of  determining  the  point  of  law,  whether 
he  had  any  interest  or  not  at  the  time  of  his  examina- 
tion. If  the  decision  should  be  against  the  existence  of 
such  an  interest  I  could  not  allow  an  objection  to  pre- 
vail, which  upon  that  hypothesis  would  be  the  result  of 
my  undue  compliance  with  the  Defendant's  objection 
for  want  of  parties. 


Had,  then,  William  Parker,  at  the  time  of  his  examina- 
tion, such  an  interest  as  would  make  him  an  incompetent 
witness  in  the  cause  ?   The  first  suggestion  was,  that  his 
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interest  was  that  of  an  administrator  to  his  wife,  and  he 
might  claim  the  rents  which  accrued  during  her  life. 
To  that  it  was  answered  that  such  a  claim  is  not,  and 
cannot  come,  in  question  in  this  cause ;  and  the  decree 
could  not  be  given  in  evidence  in  William  Parker's  fa- 
vour in  any  proceeding  which  he  might  take  to  recover 
those  rents  against  the  personal  estate  of  Mary  Carter, 
who  died  in  1839.  The  second  argument  was,  that  Wil- 
liam Parker  was  giving  evidence  in  support  of  a  chum 
which,  if  successful,  would  carry  with  it  a  right  in 
him  to  be  tenant  by  the  courtesy  of  the  land  claimed. 
In  support  of  this  objection  it  was  argued,  for  the 
Defendants,  that,  however  at  law  a  seisin  in  deed  may 
be  necessary  to  perfect  the  husband's  title  as  tenant 
by  the  courtesy,  no  such  necessity  can  exist  in  the 
case  of  equitable  estates,  to  which  entry  in  the  legal 
sense  of  the  term  is  inapplicable.  Now,  without  say- 
ing what  will  constitute  an  equitable  seisin,  I  am  not 
prepared  to  decide  that  a  possession  by  a  stranger 
strictly  advene,  during  the  whole  coverture,  to  the 
settlement  and  to  all  parties  claiming  under  it,  including 
the  trustees,  would  not  exclude  the  husband's  right 
to  courtesy.  The  right  to  courtesy  is  strictly  a  legal 
right,  and  where  it  arises  it  intercepts  the  wife's  estate 
in  its  descent  to  the  issue.  I  cannot  think  that  in  such 
a  case  this  Court  would  so  disregard  legal  analogy  as 
to  dispense  with  that,  or  some  equivalent  for  that  which 
at  law  is  necessary  to  found  the  title.  The  equitable 
seisin  (whatever  that  may  mean)  is,  of  necessity,  ex- 
cluded by  an  adverse  possession  such  as  I  have  sup- 
posed,— as  is  sufficiently  acknowledged  in  De  Grey  v. 
Richardson  (a)  and  in  Casbome  v.  lnglis  (b).  This  is  not 
opposed  by  the  principle  of  Sir  William  Grants  judg- 
ment in  Lord  GrtnviUe  v.  Blyth  (c).     That  judgment 

(«)  3  Atk.  469.  (6)  2  J.  &  W.  104;  ante,  p.  406  n.  («). 

(c)  16  Yes.  224. 
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proceeds  upon  a  clear  and  intelligible  principle.  The 
trustee  being  in  possession  was  trustee  for  the  party 
entitled  to  the  benefit  of  the  trust ;  and  Sir  W.  Grant 
held  that  the  enjoyment  of  the  property  under  the  trustee 
by  a  party  claiming  to  be  entitled  to  the  benefit  of  the 
trust,  and,  therefore,  affirming  the  trust,  would  notaflect 
the  equitable  rights  of  the  party  really  entitled.  That 
judgment  does  not  involve  the  conclusion  that  in  a  case 
in  which  both  the  trustee  and  cestui  que  trust  have  been 
out  of  possession  during  the  coverture,  and  the  pos- 
session is  recovered  after  the  coverture,  the  right  to 
courtesy  will  attach  in  this  Court.  In  that  case,  Sir 
William  Grant  expressly  excluded  adverse  possession, 
as  being  out  of  the  case ;  and  he  relies  upon  this,  that 
the  parties  all  along  acknowledged  and  intended  to  exe- 
cute the  trusts  of  the  settlement,  and  that,  intending  to 
do  so,  they  had,  by  mistake)  paid  the  income  to  a  wrong 
person.  That  is  very  different  from  the  case  of  a  stranger 
to  the  settlement  receiving  the  rents  and  profits,  not 
under  the  trustees  of  the  settlement,  but  by  a  title  ad- 
verse to  the  settlement. 


I  am  further  of  opinion,  that  in  this  case  the  entry 
of  Mary,  at  whatever  time  it  commenced,  must  be  con- 
sidered adverse.  It  appears  to  me  to  be  impossible  to 
treat  it  otherwise,  unless  the  passage  in  the  bill  which 
was  relied  upon  in  argument  is  to  affect  the  case.  The 
passage  referred  to  in  the  bill  is  that  in  which  it  is  al- 
leged that,  upon  the  death  of  John  Carter  the  father,  the 
estates  of  John  Carter  the  son,  and  Elizabeth  Parker, 
"  vested  in  possession."  The  construction  which  the 
Defendant  puts  upon  those  words,  is  contradicted  by 
the  allegation  which  immediately  follows,  stating  the 
entry  of  Mary;  and  more  pointedly  by  the  charge 
"that  William  Parker  and  Elizabeth  his  wife  did  not, 
nor  did  either  of  them,  enter  into  the  possession,  or  the 
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receipt  of  the  rents  and  profits  of  the  said  lands,  or  any         1&44. 
part  thereof,  during    the    life  of  Elizabeth  Parker." 
Those  passages  (as  the  Defendant  could  construe  the 
first)  contradict  each  other.     They  are  to  be  reconciled 
only  by  understanding  the  one  as  a  conclusion  of  law,  *"""  ' 

and  the  other  as  a  statement  of  fact.  From  the  com- 
mon explanation  of  the  term  "seisin  in  law,"  the  ex- 
pression referred  to  would  seem  to  be  correct  in  point 
of  pie 


On  behalf  of  the  Defendant  it  was  further  said,  that 
the  rule  of  law  which  requires  a  seisin  in  deed  applies 
only  to  the  case  of  a  mesne  descent,  and  not  to  a  re- 
mainder; and  that,  in  the  case  of  a  remainder,  the  hus- 
band could  at  law  claim  to  be  tenant  by  the  courtesy, 
although  the  possession  should  have  been  adverse  during 
the  whole  coverture.     I  suggested  to  Mr.  Russell  the 
case  of  a  limitation  to  A.  for  life,  with  remainder  to  B., 
a  married  woman  in  fee,  supposing  a  stranger,  upon  the 
death  of  A.9  to  intrude,  and  B.  to  die  before  entry.    In 
the  case  of  a  descent,  it  was  admitted  that,  if  the  heir 
did  not  enter,  the  husband  would  not  have  the  courtesy 
at  law ;  but  I  was  told  by  Mr.  Russell,  that  the  rule  at 
law  would  be  otherwise  in  the  case  I  suggested ;  and 
that  the  husband  would  have  his  courtesy  as  to  the 
remainder.     In  that  I  do  not  agree.     The  general  pro- 
position of  law  is,  that  there  must  be  a  seisin  in  deed ; 
and  the  case  of  a  mesne  descent  is  only  put  as  an  ex- 
ample.  I  certainly  thought,  at  one  moment,  there  might 
be  a  difference  between  a  descent  and  a  remainder ; 
upon  this  distinction — that  the  heir  has  nothing  in  the 
land  during  the  life  of  the  ancestor,  whereas  the  entry 
of  a  tenant  for  life  does,  for  some  purposes,  vest  all  the 
subsequent  remainders  in  the  parties  entitled.     But  I 
am  satisfied  there  is  no  distinction  for  the  present  pur- 
pose.   The  law,  indeed,  before  entry,  presumes  the  ac- 
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1844.  tu&l  seisin  to  be  in  the  party  entitled  to  it,  and  this 
presumptive  seisin  is  termed  a  seisin  in  law.  But  if  a 
stranger  abates  in  the  one  case,  or  intrudes  in  the  other, 
the  presumption  is  rebutted,  and  the  law  determines 
Judgment.  ^^  ^e  j^  of  pgjnaiadeMiian  never  was  seised.  Thb 
is  stated  in  the  text-books.  The  case,  therefore,  above 
suggested,  appears  to  me  to  be  one  in  which  the  heir  may 
at  law  claim  the  estate  from  his  immediate  ancestor  (a 
remainder-man),  and  yet  the  husband  not  be  entitled  to 
his  courtesy.  Another  point  occurred  to  me;  I  thought, 
at  one  time,  that  the  term  of  500  years  might  have 
saved  the  courtesy  by  analogy  to  those  cases  at  law,  in 
which  actual  entry  has  been  dispensed  with,  where  the 
lands  were  in  the  possession  of  a  tenant  for  years  (a). 
But  I  am  satisfied  the  argument  in  favour  of  the  cour- 
tesy cannot  be  supported  merely  by  the  existence  of  the 
term,  as  distinguished  from  the  reasoning  which  arises 
out  of  the  estate  in  Isaac  King,  the  trustee.  The  term 
is  an  equitable  term  only ;  it  was  a  term  under  which 
the  trustee  never  had,  nor  rightfully  could  take,  pos- 
session of  the  estate  during  the  life  of  Mary  Carter,  and 
upon  her  death  the  term  ceased. 


So  far,  then,  my  opinion  accords  with  the  Plaintiff's 
argument  for  the  admissibility  of  WilUam  Parker's 
evidence;  and  if,  in  this  case,  the  marriage  between 
William  Parker  and  Elizabeth  had  taken  place  after  the 
entry  of  Mary,  I  should  have  decided  the  question  in 
the  Plaintiff's  favour;  and  such  probably  would  have 
been  my  decision  if,  in  the  lifetime  of  John  Carter 
cestui  que  trait  the  father,  a  stranger,  claiming  by  a  title  paramount 
before  the  the  trusts  of  his  marriage  settlement,  had  entered  upon 

equitable  estate 

of  the  wife 

begins,  by  a  party  claiming  by  a  title  paramount  to  the  trust,  who  retains  possession  until 

after  the  death  of  the  wife,  the  husband  would  not  acquire  any  title  as  tenant  by  the  curtesy. 


If  the  coverture 
begins  after 
an  adverse  pos- 
session has 
commenced, 
and  terminates 
during  the  con- 
tinuance of 
such  adverse 
possession, 
or,  if  both  the 
trustee  and 


(«)  Co.  Lit.  39.  a. 
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the  property  comprised  in  that  settlement,  so  as  to 
have  displaced  the  title  of  the  trustees,  as  well  as  that  of 
Gorier,  and  had  retained  such  possession  until  after  the 
death  of  Elizabeth. 

I  must  now,  however,  notice  a  view  of  this  case 
which  has  occurred  to  me  as  deserving  of  attention. 
Suppose  Mary  to  have  entered  a  month  or  more  after 
the  decease  of  her  husband,  and  not  sooner,  and  that, 
in  the  interval  between  his  death  and  such  entry,  no 
act  was  done  either  by  the  trustee  of  the  marriage  set- 
tlement, or  by  Elizabeth,  or  any  other  party  entitled  to 
the  benefit  of  the  trusts  of  the  settlement,  in  asser- 
tion of  that  title;  what,  in  that  case,  would  the 
position  of  the  husband  of  Elizabeth  be,  with  respect 
to  his  right  to  courtesy?  My  opinion  is,  that  the 
right  to  courtesy  would  in  that  case  attach,  and  for 
this  reason — the  trustee  and  the  cestui  que  trust  are 
in  this  Court,  in  relation  to  strangers,  but  as  one 
person.  The  possession  by  John  Carter  the  father, 
under  his  marriage  settlement,  of  the  property  com- 
prised in  that  settlement,  was  the  possession  of  his 
trustee,  and  gave  to  that  trustee  a  seisin  in  deed  of 
the  inheritance  of  that  property.  The  death  of  John 
Carter  the  father  did  not  interrupt  that  seisin;  and 
when  John  Carter  the  lather  died,  King  the  trustee 
was  in  actual  possession  of  the  property,  not  by  a  new 
title  then  for  the  first  time  accruing,  but  by  continuance 
of  the  title  and  seisin  acquired  upon  the  marriage,  and 
was  in  such  possession  for  the  benefit  of  the  party  law- 
fully entitled  thereto,  and  he  would  so  continue  in  pos- 
session until  the  entry  of  Mary,  supposed  to  be  a  month 
or  more  after  the  death  of  John,  and  this,  according  to 
Lord  Grenville  v.  Blyth,  (there  being  by  the  supposition 
no  adverse  possession  during  the  interval),  would  entitle 
the  husband  of  Elizabeth  to  his  courtesy.     This  would 
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1844.  be  strictly  analogous  to  the  rule  at  law.  There  must 
at  law  be  a  seisin  in  deed ;  but  if  there  has  been  such  a 
seisin  for  a  moment,  that  is  sufficient  to  support  the 
courtesy,  although  it  is  followed  by  an  immediate  dig- 
J  9memt'  seisin.  Suppose,  then,  a  bill  to  have  been  filed  by 
WUHam  to  recover  his  courtesy,  supported  by  proof 
that  the  possession  was  simply  vacant  for  a  month  after 
the  death  of  Carter,  and  that  Mary  had  not  entered 
till  the  expiration  of  that  month,  would  that  be  or  not 
be  sufficient  to  entitle  WUHam  Parker  to  a  decree? 
Do  not  the  cases  ofDe  Grey  v.  Richardson,  Catbome  v. 
IngKsy  and  Lord  GrenvtUe  v.  Bfyth,  determine  that  in 
such  a  case  there  would  be  an  equitable  seisin  without 
anything  being  done  by  these  parties  ?  In  this  case,  I 
am  not  informed  what  the  condition  of  the  property 
was  at  the  moment  of  Carter,  the  father's  death,— 
whether  it  was  in  the  hands  of  yearly  tenants,  whose 
possession  alone  would  or  might,  according  to  the  cases, 
save  the  courtesy ;  nor  do  I  propose  to  give  the  parties 
the  benefit  of  any  inquiry  from  those  points.  But, 
however  that  may  be,  is  it  not  open  to  the  argument 
that  some  time,  though  but  an  instant,  must  have 
elapsed  after  John's  death,  before  any  adverse  possession 
was  acquired  by  Mary  (a)? 

If  either  party  wishes  to  address  me  upon  that  point, 
I  will  hear  one  counsel  on  each  side  upon  it.  No  one 
has  yet  argued  the  point  of  the  sufficiency  of  such  an 
intermediate  seisin. 

Admitting  the  evidence  of  William  Parker  to  be  re- 
ceivable, it  was  said  his  testimony  was  insufficient,  be- 
cause the  deed  of  September,  1790,  was  not  in  the  proper 
custody,  and  as  the  possession  had  not  accompanied  the 

(a)  See  1  Roper,  Huiband  and  Wife,  by  Jacob,  p.  19. 
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deed,  some  further  proof  must  be  given;  and  I  was  re- 
ferred to  the  case  of  Doe  d.  Neale  y.  Samples  (a).  That 
case  and  the  other  authorities  ehew  this  proof  was  suf- 
ficient, even  if  it  were  necessary  (ft)  that  the  deed  should 
be  in  the  possession  of  a  party  intitled.  It  appears  to 
me  that  that  exigency  is  satisfied  here :  the  possession 
of  the  solicitor  was  the  possession  of  the  client  The 
client  was  John  Carter,  the  father ;  he  was  the  tenant  for 
life  at  the  time  that  deed  was  executed,  and  the  tenant 
for  life  was  not  an  improper  party  to  hold  the  deed  in 
his  custody. 


1844. 


After  a  further  argument  of  the  case  on  the  point 
suggested  by  the  Court, 

The  Vice-chancellor  held,  that  the  allegation  on 
the  pleadings  that,  "upon  the  death  of  John  Carter,  the 
father,  Mary  Carter  entered  into  possession,  or  re- 
ceipt of  the  rents  and  profits,"  did  not  exclude  the 
intendment  that  the  actual  possession  of  the  trustee  in- 
stantaneously gave  the  estate,  in  this  Court,  to  the 
parties  lawfully  entitled,  and  that  the  entry  of  Mary 
could  not,  upon  that  allegation  alone,  be  taken  to  have 
overreached  this  operation  of  law ;  that,  therefore,  the 
right  which  the  law  gave  at  the  moment  of  the  death  of 
Carter,  the  father,  would  be  effectual  to  give  William 
Parker  his  courtesy,  notwithstanding  it  was  soon  after- 
wards followed  by  the  entry  or  possession  of  the  widow. 
A  decree,  therefore,  in  the  Plaintiff's  favor,  would  give 
his  witness  a  direct  benefit 

The  bill  was  dismissed,  with  costs,  with  liberty  to  file  a  new  bill. 


(o)  8  Ad.  &  Ell.  151. 


(b)  2  Dan.  Ch.  P.,  p.  435. 
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HUNTER  v.  DANIEL. 

1  HE  bill  was  filed  on  the  6th  of  February,  1845,  for 
the  specific  performance  of  articles  of  agreement  entered 
into  the  30th  of  November,  1841,  between  the  Plaintiff 
and  the  Defendants,  whereby,  in  consideration  of  the 
several  sums  thereinafter  expressed  to  be  paid  by  the 
claiming  to  be     Plaintiff  on  the  execution  of  the  said  articles,  viz.  £75 
suchllnZand  to  Eliza  Daniel,  wife  of James  Daniel  (deceased);  £150 
one  whodaimed  to  J.  F.N.  Daniel,  and  £100  a-piece  to  the  said  J.  F.  N. 


6th,  7th,  and 
8th  March. 

Several  suits 
at  law  and  in 
equity,  to  de- 
termine the 
title  to  certain 


pending  be- 


the 

in  fee  by  title, 
under  a  settle- 
ment, para, 
mount  to  the 
mortgage. 
The  plaintiff; 
claiming  to  be 
a  rabaeqnent 
mortgagee  of 
the  aame  lands, 
contracted  to 
purchase  the 
interest!  of  the 
prior  mort- 
gagees in  their 
principal  mo- 
nies, arrears  of 
interest,  and 
securities,  and 
to  pay  the  pur- 
chase-money at 
certain  stipu- 
lated times,  all 


Daniel,  and  four  other  children  of  the  said  James  Daniel, 
all  of  whom  were  Defendants ;  and  also,  in  consideration 
of  the  covenants  therein  contained  on  the  part  of  the 
Plaintiff,  they  the  said  Defendants  agreed  that,  in  case  the 
Plaintiff  should  in  all  respects  perform  the  covenants 
and  agreements  on  his  part  thereinafter  contained,  then, 
but  not  otherwise,  they  the  Defendants  would,  at  any 
time  after  such  performance,  at  the  request  and  at  the 
costs  of  the  Plaintiff,  execute  all  such  deeds  and  assur- 
ances as  should  be  tendered  to  them  respectively  for  as- 
signing and  transferring  to  him  all  their  several  rights, 
titles,  and  interests,  whether  present  or  future,  or  rever- 
sionary, if  any,  in  and  to  all  the  said  principal  sum  of 
oVwMc^xcept  £10>0W  due  upon  the  security  thereinbefore  mentioned, 

an  annuity) 

were  to  be  paid  in  1843  ;  and  to  pay  and  indemnify  the  prior  mortgagees  against  the  past 
and  future  costs  of  the  suits  and  proceedings  ;  and  time  was  to  be  of  the  essence  of  the  con- 
tract. The  plaintiff  did  not  pay  the  instalments  until  a  considerable  time  after  the  stipu- 
lated period,  but  such  later  payments  were  accepted  by  the  Tendon.  The  bill,  filed  in 
1845,  (when  some  of  the  payments  still  remained  to  be  made),  alleged,  that  the  defend- 
ants refused  to  perform  the  agreement,  and  prayed  a  specific  performance. 

Held,  on  demurrer,  that  the  plaintiff  being  interested,  as  second  mortgagee,  in  the  sub- 
ject of  the  suits,  the  contract  was  not  to  be  deemed  champerty. 

That,  the  defendants  insisting  upon  their  right  to  treat  the  agreement  as  void,  the  plaintiff 
was  not  bound  to  tender  the  unpaid  instalments  of  the  purchase-money  before  filing  his  hul. 

That  every  default  by  the  plaintiff  in  payment  of  the  instalments  at  the  stipulated  time 
is  a  new  breach  of  the  contract,  giving  the  defendants  the  right  to  rescind  it ;  but  that, 
to  preserve  such  a  right,  it  must  be  asserted  immediately  that  the  breach  occurs ;  and  that, 
in  this  case,  the  breach  had  been  waived. 

That,  the  time  of  performing  the  several  acts  required  by  the  agreement  on  both  sides 
being  past,  the  Court  would  now  enforce  a  contemporaneous  performance  of  the  contract 
by  both  parties. 
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and  the  arrears  of  interest  due  or  to  grow  due  thereon, 
and  the  lands,  tenements,  and  hereditaments  upon  which 
the  same  were  charged  or  attempted,  or  directed  to  be 
charged,  and  the  mortgage  security  and  all  other  deeds, 
papers,  and  writings  in  the  custody  or  power  of  the 
same  parties ;  and  would  give  and  grant  unto  the  Plain- 
tiff full  powers  or  authorities  as  therein  mentioned  to 
prosecute  or  defend,  or  compromise  the  existing  actions 
or  suits,  or  to  commence  and  prosecute  or  defend  and 
compromise  any  other  actions,  suits,  or  proceedings 
which  might  be  thought  necessary  or  expedient  for  es- 
tablishing the  rights,  claims,  or  interests  thereby  agreed 
to  be  assigned  or  otherwise,  for  enabling  the  Plaintiff  to 
devise  the  full  benefit  of  the  said  assignment,  but  so 
nevertheless  that  all  further  proceedings  in  which  the 
name  or  names  of  the  Defendants  should  be  used,  or 
by  or  through  which  proceedings  they  might,  whether 
as  Plaintiffs  or  Defendants  or  otherwise,  incur  any 
liability  either  for  costs  or  otherwise,  should  be  con- 
ducted by  their  then  solicitors,  or  by  such  others  as  the 
Defendants  should  appoint,  and  it  was  thereby  agreed 
that  the  Plaintiff  should  accept  as  sufficient  evidence, 
for  the  purpose  of  the  agreement,  of  the  existence  of  the 
add  rights,  claims,  and  interests  of  the  Defendants,  the 
statements  thereof  appearing  upon  the  pleadings  in  the 
suit  of  Woodroffe  v.  Daniel  then  pending  in  the  Court 
of  Chancery,  and  the  recitals  in  the  agreement,  together 
with  the  production  (if  required)  of  all  such  deeds, 
papers,  or  writings,  in  the  possession  or  power  of  the 
Defendants  as  might  be  required  to  vouch  the  truth  of 
the  statement  of  facts  contained  in  such  pleadings  and 
recitals.  And  the  plaintiff  thereby  covenanted  and 
agreed,  first,  that  he  would,  on  or  before  the  31st  of 
January  then  next,  pay  unto  the  said  J.  F.  N.  Daniel 
£1350,  making,  with  the  first  sum,  £1500,  intended  to 
be  the  consideration  money  for  the  purchase  of  all  his 


1845. 


SMtmemt. 
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1845.  rights  and  interests  to  and  in  the  arrears  of  interest  of 
the  said  sum  of  £10,000  up  to  the  time  of  the  decease 
of  James  Daniel  his  father  (subject  to  the  rights  of  the 
creditors  of  the  latter).  Secondly,  that  the  plaintiff 
Statement,  would,  on  or  before  the  31st  of  January  then  next 
ensuing,  purchase  a  government  annuity  of  £250,  to 
be  payable  thenceforth  to  the  said  EUza  Daniel  and 
her  assigns  during  her  life,  which,  with  the  £75, 
was  intended  to  be  the  consideration  for  the  pur- 
chase of  all  her  rights  thereby  agreed  to  be  assigned 
Thirdly,  that  he  would  pay  the  said  five  children 
of  the  said  James  Daniel  the  sum  of  £900  a  piece, 
viz.  £400  a-piece  on  the  31st  January  then  next,  and 
the  other  £500  a-piece  on  the  31st  of  May,  1842,  mak- 
ing together,  with  the  first  £100,  the  sum  of  £1,000, 
intended  to  be  paid  to  each  of  the  last-mentioned  par- 
ties, as  the  consideration  of  the  purchase  of  their  several 
rights  thereby  agreed  to  be  assigned.  Fourthly,  that 
he  would,  on  or  before  the  31st  of  January  then  next, 
pay  or  discharge  all  such  of  the  costs,  charges,  and  ex- 
penses of  the  two  several  actions  of  ejectment  and  the 
several  suits  in  Chancery  therein  mentioned  and  other- 
wise, in  relation  to  the  said  mortgage  security  (and 
which,  so  far  as  related  to  the  Defendants,  then  amounted 
to  the  sum  of  35791  14*.  7£),  as  any  of  the  former 
trustees  of  the  settlement  of  the  12th  of  June,  1795, 
therein  mentioned,  or  the  Defendants,  or  the  then  trus- 
tees, or  any  future  trustees  of  the  said  settlement,  had 
paid  or  incurred,  or  had  or  should  become  liable  to  pay 
or  incur,  and  also  the  costs  of  the  agreement  and  of 
carrying  the  same  into  effect  Fifthly,  that,  until  or  be- 
fore all  the  sums  of  money  thereby  agreed  to  be  paid  by 
the  Plaintiff  should  be  paid  and  satisfied,  the  Plaintiff 
should  not  in  any  manner  interfere  in  the  prosecution  or 
defence  of  any  proceeding  in  the  said  actions  or  suits 
respectively,  without  the  consent  of  the  Defendants,  it 
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being  the  intent  and  agreement  of  all  parties  that  in  the 
meantime,  and  until  fall  payment  should  be  made  of  all 
the  purchase  and  other  monies,  costs,  charges,  and  ex- 
penses agreed  to  be  paid  by  the  Plaintiff,  the  Defendants 
might  prosecute  the  said  actions,  suits,  and  proceedings, 
and  their  respective  rights  and  claims,  as  if  the  agree- 
ment had  not  been  made ;  but  that  the  costs,  charges, 
and  expenses  of  such  proceedings  should  be  borne  and 
paid  by  the  Plaintiff,  or  be  retained  by  the  Defendants 
at  their  option,  out  of  the  funds  or  monies  to  be  received 
under  any  such  proceedings.     Sixthly,  that  the  Plaintiff 
should  indemnify  the  Defendants  and  the  said  trustees 
respectively,  from  all  loss,  costs,  charges,  damages,  and 
expenses  to  be  paid,  incurred,  or  sustained,  by  reason  of 
any  proceeding  either  in  the  said  or  any  other  actions  or 
suits  relating  to  the  said  rights  and  interests  thereby 
agreed  to  be  assigned.      Seventhly,  that  the  Plaintiff 
would,  on  or  before  the  31st  of  January  then  next,  de- 
posit in  the  hands  of  the  solicitors  of  the  Defendants 
£500,  to  be  held  by  them  as  a  collateral  indemnity  fund 
against  the  loss,  costs,  and  expenses  provided  for  by  the 
last-mentioned  covenant.     And  it  was  thereby  agreed, 
that,  in  case  the  Plaintiff  should  not  in  all  respects  per- 
form the  several  covenants  and  agreements  on  his  part 
thereinbefore  contained,  and  in  the  performance  of  which 
it  was  thereby  declared  that  the  period  thereinbefore 
limited  for  such  performance  was  absolutely  essential, 
and  that  time  should  be  of  the  essence  of  the  contract; 
then,  and  in  any  such  case,  it  should  be  lawful  for  the 
Defendants,  or  for  any  of  them,  by  writing  to  rescind  the 
agreement,  so  far  as  the  same  related  to  the  person  or 
persons  respectively  giving  such  notice;  and  the  person  or 
persons  giving  such  notice  might  then  retain  to  him,  her, 
or  them,  and  the  several  other  Defendants,  out  of  the 
several  sums    paid,  or  which  should  be  paid  by  the 
Plaintiff  in  the  execution  of  the  agreement,  all  loss,  costs, 
vol.  IV.  F  f  h.  w. 
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charges,  damages,  and  expenses  whatsoever  which  the 
person  or  persons  giving  such  notice  might  have  paid  or 
incurred,  or  become  liable  to  pay  or  incur  by  reason  of 
any  proceeding  had  or  taken  by  the  Plaintiff  in  relation 
to  the  rights  or  interests  thereby  agreed  to  be  assigned 
or  otherwise,  as  therein  mentioned. 


The  bill  stated,  that,  by  indentures  of  lease  and  release 
and  mortgage  of  the  22nd  and  23rd  of  February,  1816, 
certain  hereditaments  and  premises  in  the  county  of 
Surrey,  being  the  hereditaments  comprised  in  the  mort- 
gage security,  which  was  the  subject  of  the  agreement, 
were  conveyed  by  one  William  Wbodroffe,  with  the 
consent  and  approbation,  and  at  the  request  of  the  said 
James  Daniel  and  Eliza,  his  wife,  unto  and  to  the  use 
of  Stewart  and  Drury,  their  heirs  and  assigns,  subject 
to  redemption,  on  payment  by  WUHam  Woodroffe  of  the 
£10,000  and  interest  mentioned  in  the  said  agreement; 
that  Drury  survived  Stewart,  and  died  in  1835,  intestate; 
and  that,  by  indentures  of  lease  and  release  and  appoint- 
ment of  the  10th  and  1 1th  of  November,  1887,  the  mort- 
gage created  by  the  indentures  of  February,  1816,  was 
duly  transferred  by  the  heir-at-law  of  Drury,  and  the 
other  parties  therein  named,  to  Long  and  otters,  as 
trustees ;  that  the  principal  stun  of  £10,000  with  an 
arrear  of  interest  since  1824,  still  remained  due  to  the 
said  Long  and  his  co-trustees  on  the  said  security,  or 
otherwise  by  virtue  of  the  indentures  of  February,  1816 ; 
that  William  Woodroffe  afterwards  created  other  mort- 
gages of  the  same  hereditaments  and  premises,  and  that 
such  last-mentioned  mortgages  had  many  years  pre- 
viously become,  and  had  ever  since  been,  and  then  were 
vested  in  the  Plaintiff  for  his  own  benefit ;  that  Wil- 
liam Wbodroffe  died  in  1824,  and  since  1824  his  bro- 
ther George  Wbodroffe  had  entered  into  possession  of 
the  said  hereditaments  and  premises,  and  into  the  receipt 


CASES  IN  CHANCERY. 


425 


of  the  rente  and  profits  thereof,  claiming  to  be  entitled 
thereto  for  his  life,  independent  of  and  not  subject  to  the 
mortgage  of  the  22nd  and  23rd  of  February,  18 16 ;  that 
two  several  actions  of  ejectment  had  been  commenced  by 
Long  and  his  co-trustees,  as  lessors  of  the  plaintiff,  to  es- 
blish  the  validity  of  their  legal  title  to  the  possession  of 
the  premises,  under  the  indentures  of  February,  1816; 
that  the  first  action  was  commenced  in  or  as  of  Trinity 
Term,  1837,  and  was  tried  at  the  Summer  Assises  for 
Surrey  in  1837,  when  the  plaintiff  in  ejectment  was 
nonsuited ;  that  another  action  was  commenced  in  or  as 
of  Easter  Term,  1839,  by  or  on  behalf  of  the  same 
parties,  together  with  certain  other  persons  who  joined 
therein  as  lessors  of  the  plaintiff,  and  the  same  was 
tried  in  1839,  when  a  verdict  was  found  for  the  plainr 
tiffe,  for  the  greater  part  of  the  said  premises ;  and  by 
a  role  of  the  Court  of  Exchequer,  in  Hilary  Term,  1840, 
it  was  ordered  that  the  facts  should  be  stated  in  a  special 
case,  with  liberty  to  turn  the  same  into  a  special  verdict 
if  the  Court  should  think  fit,  which  special  case  was 
yet  undisposed  of;  that  the  said  £10,000  formed  part 
of  the  funds  which,  by  settlement  made  in  1795,  pre- 
viously to  the  marriage  of  the  said  James  Daniel  and 
Eliza,  his  wife,  were  vested  in  the  trustees  for  the  time 
being  of  the  said  settlement,  in  trust  for  the  said  James 
Daniel  and  Eliza,  his  wife,  successively  for  life;  and,  after 
the  decease  of  the  survivor  in  trust  for  the  children  of 
the  marriage,  as  the  husband  should  by  deed  or  will 
appoint:  that  George  Woodroffe,  in  July,  1837,  filed 
his  bill  against  the  said  Long,  Le  Geyt,  Nugent,  and 
J.  F.  K  Daniel,  and  the  said  James  Daniel  and  Eliza, 
his  wife,  and  certain  other  persons,  to  restrain  them 
from  proceeding  at  law  for  the  recovery  of  the  said 
premises,  and  to  have  his  interest  in  the  same  declared 
by  the  Court;  that  James  Daniel  died  in  December, 
1839,  having  by  his  will  bequeathed  all  the  arrears 
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of  interest  due  on  the  mortgage  of  1816  to  J.  F.  N. 
Daniel,  his  eon,  and  the  principal  sum  of  £10,000 
thereby  secured,  equally  among  his  said  five  children, 
and  appointed  J.  Dawson  executor  of  his  will;  that 
the  said  suit  and  proceedings  had  been  revived  against 
the  said  J.  Dawson,  as  such  executor;  that  certain 
proceedings  had  been  taken  in  the  cause,  as  therein 
mentioned,  but  the  same  had  not  been  heard;  that, 
by  the  effect  of  the  said  settlement  and  appointment, 
the  parties  to  the  articles  of  agreement  of  the  first  part 
were,  or  claimed  to  be,  beneficially  entitled  to  the  prin- 
cipal sum  of  £10,000,  and  the  arrears  of  interest  thereon 
as  therein  mentioned ;  that  the  said  parties  to  the  two 
actions  of  ejectment,  as  lessors  of  the  Plaintiff,  and  to 
the  suits  in  Chancery,  as  Defendants,  had  paid  or  in- 
curred, or  became  liable  to  pay  or  incur,  divers  oosts, 
charges,  and  expenses,  to  a  large  amount  The  bill 
stated,  that  the  Plaintiff  paid  to  the  solicitors  of  the 
Defendants  the  several  sums  acknowledged  by  the  said 
agreement  to  be  paid  to  the  Defendants ;  and  that,  on 
the  Uth  of  June,  1842,  the  Plaintiff  paid  to  such  soli- 
citors the  sum  of  £725,  (£75  on  account  of  the  said 
annuity  of  £250  to  Eliza  Daniel,  and  £660  to  the  other 
parties) ;  and  that  the  said  sum  of  £725  was  accepted 
by  the  Defendants. 


The  bill  alleged,  that  the  Defendants  had  refused 
to  perform  the  agreement,  on  the  pretence  that  the 
Plaintiff  had  not  paid  the  whole  of  the  sums  of  money  by 
the  agreement  stipulated  to  be  paid  on  the  31st  January, 
1842  ;  and  that  the  Defendants  had  served  the  Plaintiff 
with  notice  that  the  agreement  had  thereby  been  deter- 
mined and  made  void,  and  that  they  thereby  rescinded 
the  agreement :  but  the  bill  charged,  that  the  Defendants 
had  long  since  forfeited  or  waived  any  right  which  they 
might  have  had,  to  make  time  of  the  essence  of  the 
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contract,  or  to  rescind  the  contract,  by  the  acceptance 
of  the  £725  aforesaid.  The  bill  charged,  that  the  De- 
fendants had,  by  their  agents,  entered  into  possession 
of  the  hereditaments  and  premises  recovered  by  the 
said  ejectment ;  and  it  prayed  that  they  might  be  de- 
creed specifically  to  perform  the  agreement,  and  to 
execute  all  deeds  which  should  be  necessary  or  proper 
for  the  purpose  of  conveying  or  transferring  to  the 
Plaintiff  the  said  rights,  titles,  and  interests,  and  for  a 
receiver  in  the  meantime. 

The  Defendants  demurred  for  want  of  equity. 


1846. 


Mr.  Bacon  and  Mr.  Bolt,  for  the  demurrer,  argued, 
first,  that  the  agreement,  carried  into  effect,  would 
amount  to  a  case  of  maintenance  or  champerty ;  se- 
condly, that  if  it  were  not  liable  to  that  objection,  still 
the  Plaintiff  had  omitted  to  perform  his  part  of  the  con- 
tract, and  therefore  was  not  entitled  to  the  assistance  of 
a  court  of  equity ;  and  thirdly,  that  the  latter  objection 
was  apparent  on  the  facts  stated :  and  it  followed,  from 
the  terms  of  the  contract,  that  the  Defendants,  in  con- 
sequence of  the  default  of  the  Plaintiff,  were  entitled  to 
rescind  the  contract,  and  that  the  general  charge,  that 
the  Defendants  had  waived  that  right,  did  not  obviate 
the  objection,  unless  facts  amounting  to  such  waiver 
were  specifically  shewn. 

Mr.  BamUhft  Mr.  James  Parker,  and  Mr.  Southgate, 
for  the  bilL 

On  the  objection  of  maintenance,  Sharp  v.  Carter  (a), 
Wood  v.  Dawnes  (&),  Uppington  v.  Butten  (c),  Findon  v. 
Parker  (rf),    Prosser  v.    Edmonds  (e),    Harrington    v. 


(a)  3  P.  Wmi.  378. 

(b)  18Ves.l20. 

(0  2  Dr.  &  War.  184. 


(d)  llMee.&W.676. 

(e)  1  Y.  &  Coll.  481. 


Stmtewunt. 


Argument* 
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Long  (a)9  and  1  Hawkins*  Pleas  of  the  Crown,  tit 
Maintenance,  s.  17,  p.  457 ;  Id.,  tit  Champerty,  s.  15,  p. 
465 ;  15  Yin.  Ab.,  tit  Maintenance,  E.  pL  19,  were 
cited.  On  the  right  of  the  Plaintiff  to  sue,  without  having 
previously  performed  his  part  of  the  contract,  Pordage 
v.  Cole  (6),  Lloyd  v.  Lloyd  (c).  Whether  time  was  to 
be  treated  as  of  the  essence  of  the  contract,  Levy  y. 
Lindo  (d\  Williams  v.  Shaw  («),  Hudson  v.  Bartram(f\ 
And  whether  the  Defendants  were  concluded  by  the 
general  allegation  that  the  terms  of  the  contract  as  to 
time  had  been  waived,  Carew  v.  Johnston  (g\  Attorney- 
General  v.  Mayor,  8fc.  of  Norwich  (A),  Houghton  v.  Rey- 
nolds (t),  Cuthbert  v.  Creasy  (A> 


Vice-chancellor. — The  bill  alleges,  that,  in  1816, 
one  William  Woodrqffe,  being  in  possession  of  and  chim- 
ing to  be  entitled  to  property  in  fee  simple,  charged 
or  affected  to  charge  it  by  way  of  mortgage  with  the 
sum  of  £10,000,  and  to  that  amount  and  interest  the 
Defendants,  or  some  of  them,  claimed  an  interest  as 
mortgagees.  The  bill  also  alleges,  that  William  Wood- 
roffe  created  other  mortgages  upon  the  same  lands, 
which  have  long  since  become,  and  are  now  vested  in 
the  Plaintiff.  The  Plaintiff,  therefore,  would  be  the 
second  mortgagee  of  this  property.  The  bill  then  states, 
that  William  Woodroffe  died,  and  George  Woodroflh,  his 
brother,  entered  into  possession  of  the  lands,  claiming 
under  some  old  settlement,  by  a  title  paramount  to  that 
of  William.  The  consequence  of  the  establishment  of 
the  title  of  George  will  therefore  be,  to  render  the  mort- 


(a)  2  Myl.  &K.  590. 

(b)  1  Wms.,  Saunders,  320. 

(c)  2  Myl.  &  Cr.  192. 

(d)  3  Meriv.  81. 
(r)  3  Rusb.  178,  n. 
(/•)  3  Madd.  440. 


(y)  2  Sch.&Lef.  280,305. 
(A)  1  Keen,  700;  S.  C,  2  Myl. 
&  Cr.  406. 

(t)  2  Hare,  264. 
(*)  6  Madd.  189. 
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gages  created  by  WiUiam  invalid.  [His  Honor  then 
mentioned  the  proceedings  in  the  two  ejectments,  and  in 
the  suit,  as  stated  in  p.  425.]  In  that  stateof  things, 
on  the  30th  of  November,  1841,  the  agreement  was 
entered  into  by  the  Plaintiff,  who  is  a  solicitor,  with  the 
Defendants,  which  agreement  it  is  the  object  of  this 
rait  to  enforce*  The  bill  has  been  met  by  a  general 
demurrer,  for  want  of  equity. 

The  first  ground  of  demurrer  is,  that  the  agreement 
amounts  to  champerty,  or  that  it  savours  of  cham- 
perty. The  question  is  not  whether  the  agreement  falls 
within  some  of  the  old  definitions  of  champerty,  but 
whether  it  amounts  to  champerty  in  the  sense  in  which 
at  this  day  champerty  is  forbidden  by  law.  The  bill 
alleges,  that  the  mortgages  created  subsequently  to  that 
for  £10,000  had  been  many  yean  ago  assigned  to  and 
vested  in  the  Plaintiff,  and  that  the  agreement  recites 
that  the  Plaintiff  has,  or  claims  to  have,  an  interest  in 
the  lands  charged  with  the  £10,000,  and  that  he  has 
proposed  to  become  the  purchaser  of  the  interest  of  the 
Defendants  in  the  £10,000,  with  the  interest  thereon. 
The  charges  in  this  respect  might  certainly  have  been 
more  specific  than  they  are.  The  allegation,  "  that  the 
mortgages  many  years  ago  were  assigned  to,  and  are  now 
vested  in  the  PLuntiff,"is  not,  according  to  some  opinions, 
inconsistent  with  the  supposition  that  the  Plaintiff  may  not 
have  had  an  interest  therein  at  the  time  the  agreement  was 
entered  into.  Strictly  speaking,  I  cannot  know  what  a 
party  means  by  the  expression  "  many  years  ago ;"  but  I 
think,  coupling  it  with  the  averment  that  the  Plaintiff, 
at  the  time  of  the  agreement,  had  some  interest  in  the 
land,  that  it  is  by  reasonable  intendment  a  sufficient 
averment  in  effect  that  the  Plaintiff,  at  the  time  of  the 
agreement,  had  the  same  interest  as  the  Defendants  in 
resisting  the  proceedings  which  had  been  instituted  by 
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1845.  George  Woodroffe.  The  case  of  Harrington  v.  Lang  (a) 
was  relied  upon  as  shewing  that  this  agreement  savour- 
ed of  champerty.  I  am  by  no  means  clear  that  the 
opinion  of  Sir  John  Leach  in  that  case  is  perfectly  con- 
sistent with  what  he  decided  in  Hartley  v.  Russell  (&). 
The  plaintiff  in  that  case  insisted  that  the  assignment 
was  made  bon&  fide,  and  that  the  purchase  of  the  sub- 
ject-matter of  a  pending  proceeding  might  be  valid,  and 
might  be  enforced  by  bill.  This  is  what  the  plaintiff 
in  this  case  is  attempting  to  do.  It  is  not  very  easy  to 
understand  why,  in  that  case,  the  vendor,  in  whom  the 
legal  interest  was,  and  who  was  trustee  for  the  plaintiff, 
should  not  have  been  allowed  to  join  as  plaintiff  in  the 
suit,  so  far  as  the  objection  of  champerty  is  in  question. 
It  is  not  quite  obvious  why  it  should  be  champerty,  be- 
cause the  party  who  had  assigned  his  interest  pending 
the  suit  was  joined  as  plaintiff,  if  it  were  not  of  that 
character  provided  the  plaintiff  had  filed  the  bill  by 
himself;  and  the  decision  is,  that  the  vendor  could  not 
join  with  the  purchaser  as  plaintiff.  The  case  was 
so  argued  by  Mr.  Tinncy.  If  the  purchaser  might 
enforce  his  agreement,  it  is  difficult  to  see  why  he  might 
not  indemnify  the  vendor ;  but  the  question  raised  in 
the  cases  cited  in  Harrington  v.  Long  was,  whether,  if 
there  had  been  no  express  agreement  to  indemnify,  the 
Court  would  not  have  allowed  the  plaintiff  to  file  a  bill 
to  avail  himself  of  the  agreement.  The  deed  of  indem- 
nity is  not  stated  in  the  report  in  that  case ;  but,  from 
the  language  of  Sir  John  Leach,  and  the  arguments  of  the 
respondents  on  the  rehearing,  it  is  clear  that  it  was  a  case 
in  which  the  deed  of  indemnity  was  relied  upon,  not,  per- 
haps, as  sufficient  to  invalidate  a  simple  case  of  purchase 
of  interest,  but  as  shewing  that  the  transaction  was  en- 
tered into  for  some  collateral  purpose.    Wood  v.  Downts  (c) 

(a)  2  My],  ft  Keen,  590.  (c)  18  Yes.  120. 

(b)  2  Sim.  &  Stu.  244. 
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was  the  case  of  a  perfect  stranger  buying  the  supposed 
right  of  another  under  circumstances  which  Lord  Eldon 
thought  obliged  him  to  consider  him  as  the  purchaser  of  a 
pretended  title.  He  treated  it,  for  what  reason  I  do  not 
know,  as  the  case  of  a  purchaser  having  no  interest 
whatever  in  the  question.  That  was  the  case  of  a  soli- 
citor and  his  client,  but  that  is  not  the  case  here ;  nei- 
ther is  the  Plaintiff  a  stranger.  The  question  upon 
which  the  validity  of  the  mortgages,  both  of  the  Plain- 
tiff and  of  the  Defendants,  depends,  is  precisely  the 
same ;  namely,  whether  William  Woodraffe  had  a  title 
which  will  support  the  deeds.  The  Plaintiff,  the  se- 
cond mortgagee,  has  bought  in  the  first  mortgage 
pending  the  suit,  and  now  openly  institutes  this  suit  to 
have  the  benefit  of  the  existing  suit,  and  of  the  pro- 
ceedings therein,  independently  of  those  in  whose  place 
he  stands.  The  question  is,  whether  that  is  lawful  or 
not?  On  referring  to  Hawkins's  Pleas  of  the  Crown  (a), 
I  find  he  has  a  section  on  acts  of  champerty  which  he 
thus  heads,  "  How  far  they  are  justifiable  in  respect  of 
an  interest  in  the  thing  in  variance. "  Under  this  head, 
although  an  act  of  champerty,  he  says  it  is  not  objec- 
tionable wherever  there  is  an  equitable  interest  in  the 
title  in  dispute  (b).  He  puts  the  case  of  an  equitable  in- 
terest in  a  dispute  as  to  choees  in  action  and  of  cestui  que 
trusts:  and  he  gives  numerous  instances  of  parties  hav- 
ing a  direct  interest  similar  to  that  of  the  parties  in  this 
suit,  and  being  yet  allowed  to  maintain  or  defend  the 
suit  The  case  of  Findon  v.  Parker  (c)  appears  to  me 
to  bring  down  to  the  present  time  the  principle  hud 
down  by  Hawkins,  that  a  person  having,  or  believing 
that  he  has,  an  interest  in  the  subject  of  dispute,  and 
bon&fide  acting  in  the  suit, — for  it  goes  as  far  as  this, — 

(a)  Vol.  1,  p.  456,  8tb  ed.  (b)  Id.  8.  21,  p.  458. 

(e)  11  Mee.  &  W.675. 
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General  charges 
or  averments 
without  force, 
if  unsupported 
by  a  statement 
of  particular 
nets,  of  the 
effect  of  which 
the- Court  may 
judge. 


may  lawfully  assist  in  the  defence  of  that  suit  I 
think,  therefore,  the  case  before  me  is  not  open  to  de- 
murrer on  the  ground  of  champerty. 

The  next  point  is  on  the  question  of  time.  Nothing 
can  be  more  express  upon  the  agreement,  nor  mote 
reasonable,  under  the  circumstances,  than  that  time 
should  be  of  the  essence  of  the  contract  But  the  ques- 
tion is,  whether  that  stipulation  is  not  waived  by  the 
parties  in  this  case.  If  that  question  depended  upon  the 
general  allegation  in  the  bill,  "that  the  Defendants  had 
waived  or  abandoned  their  right  to  rescind  the  contact 
by  notice,"  followed  by  the  words,  "  and  in  particular 
by  the  acceptance "  of  certain  payments,  the  effect  of 
the  general  charge  would  have  been  limited  to  the  result 
of  the  particular  matter  alleged.  If  the  particular  acts 
alleged  did  not  amount  to  a  waiver,  I  should  have  had 
no  difficulty  in  following  the  modern  cases  upon  that 
subject,  the  tendency  of  which  is  to  destroy,  as  far  as 
possible,  the  inconvenient  practice  of  putting  in  general 
charges,  of  which  neither  the  Defendant,  nor  probably 
the  Plaintiff,  knows  the  meaning.  Such  general  charges 
may  be  perfectly  unfounded,  and  may  involve  parties  in 
litigation  for  years,  whilst,  if  the  facts  were  stated,  the 
Court  might  at  once  dispose  of  the  case.  The  party 
ought  so  to  frame  his  case  upon  the  record,  that  the 
Court  can  fairly  see  what  the  case  is  which  is  to  be 
relied  upon.  But  whether,  upon  demurrer,  I  could 
disregard  altogether  a  merely  general  charge,  I  need  not 
decide.  In  this  case  I  think  the  facts  stated  amount  to  a 
waiver  of  the  right  I  agree  with  the  Defendants,  that 
each  breach  on  the  part  of  the  Plaintiff,  in  the  non- 
payment of  money,  was  a  new  breach  of  the  agreement; 
and  that,  time  being  of  the  essence  of  the  contract,  each 
breach  gave  the  Defendants  a  right  to  rescind  the  con- 
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tract;  but  that  right  should  have  been  asserted  the  1845. 
moment  the  breach  occurred.  The  Defendants  were 
not  at  liberty  to  treat  the  agreement  as  still  sub- 
sisting, and  to  take  the  benefit  of  it  at  the  expense  of 
the  Plaintiff,  if  they  meant  to  insist  that  it  was  at  an  uafm4nt' 
end.  They  were  at  liberty  to  rescind  it,  but  were  not 
imperatively  bound  to  do  so.  There  is  no  stronger 
reason  for  holding  that  the  forfeiture  of  a  lease  is  waived 
by  the  acceptance  of  rent  subsequently  accruing,  than 
there  is  in  this  case  for  holding  that  the  acceptance  of 
an  instalment  of  purchase-money  (which  was  not  due 
unless  the  agreement  was  to  be  continued)  is  a  waiver 
of  the  right  to  rescind  the  agreement.  The  Defendants 
had  no  right  to  accept  the  money  but  upon  the  principle 
that  the  agreement  was  still  subsisting. 

The  only  remaining  point  insisted  upon  was,  that  the 
making  of  every  payment  was  a  condition  precedent  to 
the  right  of  the  Plaintiff  to  call  for  the  execution  of  the 
agreement,  or  in  fact  to  call  for  the  benefit  of  it ;  and 
it  was  argued  that  the  bill  could  not  properly  be  filed 
before  the  Plaintiff  had,  out  of  court,  fully  performed 
his  agreement  The  general  rule  in  equity  certainly  is 
not  of  that  strict  character.  A  party  filing  a  bill  sub- 
mits to  do  everything  that  is  required  of  him ;  and  the 
practice  of  the  Court  is  not  to  require  the  party  to 
make  a  formal  tender  where,  as  in  this  case,  from  the 
facts  stated  in  the  bill,  or  from  the  evidence,  it  appears 
that  the  tender  would  have  been  a  mere  form,  and  that 
the  party  to  whom  it  was  made  would  have  refused  to 
accept  the  money.  The  Defendants,  according  to  the 
allegation  in  the  bill,  insist  that  the  agreement  is  altoge- 
ther void,  and  the  Plaintiff,  therefore,  is  at  liberty  to 
contend  that  the  tender  would  have  been  useless.  It 
does  not  appear  to  me  necessary  to  rely  upon  that,  for 
if  the  stipulation  as  to  the  time  already  past  has  been 
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waived,  a  contemporaneous  performance  of  the  agree- 
ment by  all  the  parties  to  the  respective  parts  of  the 
agreement  must  be  enforced  by  this  Court  It  is  dif- 
ferent at  law,  where  one  party  may  succeed,  and  after- 
wards a  cross  action  may  be  brought  against  him :  this 
Court  disposes  of  the  whole  matter  at  once.  The  de- 
murrer must  be  overruled. 


22nd,  2Zrd, 

2Uh  Jpril; 

and  \st  May. 
A  debtor  and 
bis  wife  joined 
in  an  assign- 
ment of  the 
chose  in  action 
of  the  wife,  to 
a  creditor  of 
the  husband, 
to  secure  £300 
owing  by  the 
husband.     The 
creditor  after- 
wards insured 
the  life  of  the 
wife  in  a  sum 
of  £200.     The 
chose  in  action 
was  not  re- 
duced into  pos- 
session in  the 
lifetime  of  the 

wife.   The  wife  cies  were  not  made  the  subject  of  any  settlement 

creditor  re-        ward  Webby  the  father,  died  in  1828. 
ceWed  from  the 
insurance  office 

j^m2,00""-  ^  an  indenture  °f  assignment,  dated  in  August, 
for  redemption,  1831,  made  between  the  Plaintiff  and  the  said  Ann,  his 
creditor  had  no  wife,  of  the  one  part,  and  the  Defendant  John  BlachceU, 

ter^s? inethe"      of  the  other  P*1**  reciting  the  ^  of  Francis  Webb,  and 
life  of  the 
debtor's  wife, 

the  debtor  could  have  no  claim  to  the  application  of  the  sum  assured,  towards  the  payment 
of  his  debt ;  that  here  the  creditor  had  such  insurable  interest,  but  the  risk  ceased  at  the 
death1  of  the  wife;  and  that  the  money  afterwards  paid  by  the  insurance  office,  being 
paid  in  their  own  wrong,  the  debtor  was  not  entitled  to  have  it  applied  in  reduction 
of  his  debt. 


HENSON  v.  BLACKWELL. 

ANN  WEBB,  under  the  will  of  Francis  Webb,  her 
uncle,  who  died  in  1814,  was  entitled,  on  the  death  of 
her  father,  Edward  Webb,  to  one-fifth  share  of  a  moiety 
of  an  annuity  of  £300,  which  had  been  granted  for  the 
term  of  sixty  years,  if  two  persons,  (the  grantors),  or  the 
survivor  of  them,  should  so  long  live,  (subject  to  the 
contingency  of  a  certain  trade  or  business  producing  to 
the  grantors,  or  the  survivor  of  them,  a  specified  amount 
of  profit)  ;  and  was  also  entitled,  under  the  same  will,  on 
the  death  of  her  father,  to  a  fifth  part  of  a  legacy  of 
£700,  with  interest  thereon  from  his  death.  In  1822, 
Ann  Webb  intermarried  with  the  Plaintiff.     The  lega- 

Ed- 
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that  the  Plaintiff  was  indebted  to  the  Defendant  in  the  1846. 
sum  of  £300,  upon  a  promissory  note  of  the  same  date  as 
the  indenture,  bearing  interest  at  5  per  cent, — the  said 
Plaintiff  William  Henson,  and  the  said  Ann,  his  wife,  and 
each  of  them,  assigned  unto  the  Defendant  John  Black- 
well,  his  executors,  administrators,  and  assigns,  all  that 
the  said  annuity,  and  all  and  every  annual  or  other  sum 
or  sums  of  money  whatsoever,  which  they  were  entitled 
to  under  or  by  virtue  of  the  recited  clause  of  the  will 
of  the  said  Francis  Webb,  and  all  other  interest,  benefit, 
and  advantage  whatsoever  of  the  said  Plaintiff  and  Ann, 
his  wife,  by  virtue  thereof,  upon  trust  to  retain  the 
same  from  time  to  time,  when  received  in  liquidation  of 
the  said  sum  of  £300,  due  from  the  Plaintiff  to  the 
Defendant,  with  interest  thereon,  and  the  costs  and 
expenses  of  preparing  the  said  assignment,  and  incident 
to  the  execution  of  the  trusts  thereby  created :  and  it 
was  thereby  agreed,  that,  in  the  event  of  the  death  of 
either  of  the  grantors  of  the  annuity,  if  the  Defendant, 
his  executors  or  administrators,  should  be  desirous  of 
insuring  the  life  of  the  survivor  of  them,  it  should  be 
lawful  for  him  and  them  so  to  do,  to  the  amount  of  the 
said  debt,  or  of  such  part  thereof  as  should  remain  un- 
paid; in  which  case  all  sums  of  money  to  be  paid  for 
effecting  and  continuing  such  insurance  should  be  con- 
sidered as  added  to  the  debt,  so  due  as  aforesaid,  from 
the  Plaintiff  to  the  Defendant,  and  be  recoverable  in 
like  manner. 

Some  payments  of  the  share  of  Ann  Benson  of  the 
annuity  were  made  to  the  Defendant  under  the  assign- 
ment, the  first  of  which  he  received  in  July,  1832.  These 
payments  were,  however,  interrupted,  in  consequence  of 
a  suit  in  Chancery  on  the  subject  of  the  administration 
of  the  estate  of  Fronds  Webb,  and  ultimately  in  conse- 
quence of  a  notice  by  the  Plaintiff  to  the  survivor  of  the 
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1845.        grantors,  requiring  him  not  to  pay  the  Defendant.  The 

Hknsok       Defendant  also,  after  the  death  of  Aim  Henson,  received 

_      ••  a  balance  of  £59,  in  respect  of  the  pecuniary  legacy  to 

0L  AC  KW1LL. 

her  which  had  been  assigned  to  him  by  the  deed. 

In  August,  1832,  the  Defendant,  without  the  privity 
or  knowledge  of  the  Plaintiff  or  of  his  wife,  insured  the 
life  of  Ann  Henson,  the  wife,  in  the  Norwich  Union 
Life  Assurance  Office,  in  the  sum  of  £200.  The  De- 
fendant paid  the  expense  and  premiums  on  the  policy 
from  time  to  time,  as  they  became  due,  amounting  to 
about  £22 ;  and,  by  his  answer  in  this  cause,  he  stated, 
that  he  did  not  charge  such  payments  to  the  account  of 
the  Plaintiff,  but  treated  them  as  being  made  entirely 
on  his  own  account,  and  at  his  own  risk.  The  Plain- 
tiff's wife  died  in  February,  1835,  and,  on  the  applica- 
tion of  the  Defendant  to  that  effect,  the  Plaintiff  soon 
afterwards  furnished  him  with  a  certificate  of  her  burial 
The  Norwich  Union  Office,  in  July,  1835,  paid  the 
Defendant  the  £200  secured  by  the  policy.  The  Plain- 
tiff took  out  letters  of  administration  of  the  estate  of  his 
wife,  and  filed  his  bill  to  redeem  the  property  comprised 
in  the  assignment  of  August,  1831,  praying  that  the 
Defendant  might  be  charged  with  the  amount  he  re- 
ceived on  the  policy,  after  allowing  him  die- premiums 
and  expenses  paid  upon  it. 


Argument,         Mr.  RomiUy  and  Mr.  Grove,  for  the  Plaintiff. 

The  insurance  by  the  Defendant  of  the  life  of  Ann 
Henson,  must  be  founded  on  the  fact  of  the  existence  of 
the  security.  That  was  the  only  fact  to  which  it  can  be 
referred ;  for,  unless  he  had  an  interest  in  her  life  on 
that  ground,  it  is  not  suggested  that  he  had  any  such 
interest  whatever;  and  the  insurance  would  have  been 
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illegal  under  the  statute  14  Geo.  3,  e.  48.     But  the        \S46. 

Court  will  not  intend,  nor  (for  the  purpose  of  excluding      hewsoi/ 

the  Plaintiff  from  the  benefit  of  the  policy)  will  it  hear  *• 

Blackwbll. 
the  Defendant  say  that  he  intended  to  do,  or  had  done,         

an  unlawful  act     The  Court  will  regard  the  Defendant     Ar9um€*<- 

as  haying  obtained  and  intended  the  policy  of  insurance 

as  a  collateral  security  for  the  debt ;  and  will  treat  the 

money  received  by  the  Defendant  on  the  policy  upon 

the  death  of  Ann  Henson  as  having  been  received  in 

part  discharge  of  the  debt,   allowing  the  Defendant 

thereout  the  premiums  which  he  had  paid. 

Mr.  Cooper  and  Mr.  Wright,  for  the  Defendant 

The  insurance  by  the  Defendant  of  the  life  of  Ann 
Henson  was  not  made  in  pursuance  of  any  contract  with 
the  Plaintiff.  It  was  the  voluntary  act  of  the  Defend- 
ant There  was  nothing  in  the  transaction  to  con- 
nect it  with  the  Plaintiff's  mortgage.  It  was  true, 
there  was  the  circumstance,  that  the  Plaintiff  happened 
at  the  time  to  owe  the  Defendant  a  sum  of  money,  to 
secure  which  the  Plaintiff  and  his  wife  had  assigned  to 
him  some  property;  but  as  to  the  transaction  of  the 
insurance,  they  were  entire  strangers.  What  might 
have  been  the  responsibility  of  the  Defendant  under  the 
statute,  or  whether  he  incurred  them  by  mistake  or  ad- 
visedly, was  not  material  to  the  account  in  this  suit,  and 
was  no  foundation  for  relief  in  equity  against  him. 

[Park  on  Insurance,  by  Hildyard,Vol.ii,p.  905;  Hughes 
on  Insurance,  498 ;  and  the  following  cases  were  cited : — 
Godson  v.  Boldero  (a) ;  Holland  v.  Smith  (4);  Clark  v. 
The  Inhabitants  of  the  Hundred  of  Bit/thing  (c) ;  Halford 

(a)  9  East,  72.  (4)  6  Esp.  11.  (c)  2  B.  &  C.  264. 
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Hbkson 

r. 

Blackwbll. 

May  lit. 


v.  Kymer (a) ;  Ex  parte  Andrews,  In  reEmett{b)\  PhSBfs 
v.  Eastwood  (c) ;  and  Humphrey  ▼.  Arabin(d). 


Vice-chancellor. — The  Plaintiff,  under  the  will  of  a 
gentleman  of  the  name  of  Webb,  was  entitled  in  right  of 
his  wife  to  an  interest  in  personal  property  which  was 
not  capable  of  being  reduced  into  possession :  Stiffe  v. 
Everitt  (e).  The  Plaintiff  was  at  the  same  time  indebted 
to  the  Defendant  to  the  amount  of  £300,  and  the  Plaintiff 
and  his  wife  assigned  to  the  Defendant  the  interest  which 
the  husband  had  in  the  wife's  property  as  a  security  for 
the  debt  After  the  assignment,  but  without  the 
knowledge  of  the  debtor  or  his  wife,  the  creditor  effected 
a  policy  of  insurance  on  the  life  of  the  wife  with  the 
Norwich  Union  Office,  for  a  sum  not  agreeing  in  amount 
with,  but  less  than  the  debt,  a  sum  of  £200.  The  policy, 
in  its  terms,  contains  no  reference  to  the  particular  se- 
curity which  the  Defendant  held. 

The  wife  of  the  debtor  died  in  the  lifetime  of  the 
husband,  and  upon  her  death  the  Defendant  received 
from  the  Norwich  Union  Office  the  amount  secured  by 
the  policy.  The  Plaintiff  has  since  filed  his  bill  for  the 
redemption  of  the  mortgaged  property,  insisting  that 
the  money  received  from  the  office  ought  to  be  set  off 
against  the  debt,  and  that  the  security  should  be  dis- 
charged upon  payment  of  the  balance. 

If,  in  such  a  case,  I  should  decide  against  the  Plain- 
tiff, he  will  not  have  to  complain  that  he  has  to  pay 
more  than  the  amount  of  his  debt      His  complaint 


(a)  10  B.  &  C.  724. 
(6)  1  Madd.  573 ;  S.  C.,  2 
Rose,  410. 
(c)  Lloyd  &  Goold,  Ca.  temp. 


Sugd.  270. 

(d)  1    Lloyd  &  Goold,  Ca. 
temp.  Plunket,  318. 

(e )  1  Myl.  &  Cr.  37. 
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could  only  be  that  he  had  not  to  pay  less  than  his  debt. 
If  I  decide  against  the  Defendant,  he  will  not  be  a  loser 
of  his  debt;  he  will  still  be  paid  in  full,  unless,  indeed, 
the  rale  of  law  relied  upon  by  the  Plaintiff  would  not 
make  allowance  for  the  premiums  paid  on  the  policy. 
Abstractedly,  therefore,  it  is  difficult  to  say  that  in 
either  way  injustice  would  necessarily  be  done.  The 
contest  is,  which  of  the  two  parties  is  to  have  the 
benefit  of  a  sum  of  money  received  from  a  third  person, 
not  as  the  fruit  of  any  contract,  or  the  result  or  sequence 
of  any  communication  between  the  parties.  The  Plain- 
tiff was  wholly  ignorant  that  the  policy  was  effected, 
and  there  was  no  contract  in  the  deed  of  assignment  au- 
thorising tie  Defendant  to  effect  any  such  policy.  There 
was  indeed  a  clause  authorising  the  debtor  to  effect  a 
policy  of  insurance,  but  that  was  for  an  entirely  different 
purpose,  it  was  to  guard  against  the  extinction  of  the 
chose  in  action,  which  was  the  subject  of  the  security, 
and  had  no  reference  to  the  events  out  of  which  this 
suit  has  arisen. 


1845. 

Hknson 

v. 

Blackwsll. 

Judgment* 


Such  being  the  circumstances  of  the  case,  one  ques- 
tion made  in  the  argument  was,  whether  the  Defendant, 
the  creditor,  had  an  insurable  interest  in  the  life  of  the 
Plaintiff's  wife ;  or  whether,  in  fact,  the  policy  was  not 
void  from  the  beginning  for  want  of  such  interest  If 
the  Defendant  had  no  such  interest,  I  should  have  great 
difficulty  in  finding  any  ground  for  admitting  the  Plain- 
tiff's claim.  Assuming,  that,  if  the  Defendant  had  an 
insurable  interest,  the  Court  would  refer  the  policy — 
though  silent  upon  the  subject — to  that  interest ;  yet,  if 
the  Defendant  had  no  such  insurable  interest,  there  is  no 
judicial  reason  that  occurs  to  my  mind  for  referring  the 
policy  to  the  debt  which  happened  at  the  same  time  to 
be  owing  by  the  husband.  In  the  absence  of  an  insur- 
able interest  in  the  life  of  the  wife,  and  of  any  evidence 

vou  iv.  o  o  h.  w. 
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1845.        t°  connect  the  policy  with  the  husband's  debt,  I  cannot 

"     T  intend  that  the  policy  was  effected  as  a  guarantee  against 

•.  a  risk  in  which  (by  the  supposition)  the  Defendant  had 

'    no  interest.     The  mere  fact,  that  the  wife  joined  in  as- 

Judgm**t.  signing  her  interest  with  her  husband,  would  not  give 
the  assignee  an  insurable  interest  in  her  life,  if  the  in- 
terest did  not  arise  from  the  nature  of  the  transaction. 
The  creditor  might  have  made  a  false  representation  to 
the  insurance  office  when  he  applied  for  the  policy,  and 
the  office  may  have  paid  the  amount  of  the  insurance  in 
their  own  wrong  upon  a  void  policy ;  but  it  would  by 
no  means  follow  from  these  premises  that  the  Court 
must  hold  the  Plaintiff  entitled  to  that  which  had  been 
so  wrongfully  paid  and  wrongfully  received. 

In  order  that  the  question  intended  to  be  raised  by 
the  Plaintiff  may  arise,  it  must,  I  think,  be  made  out 
that  the  Defendant  had  an  insurable  interest  in  the  life 
of  the  Plaintiff's  wife ;  and  my  impression  certainly  is, 
that  the  Defendant  had,  at  the  time  he  effected  the  in- 
surance on  the  life  of  Mrs.  Henson,  a  sufficient  interest 
in  her  life  to  render  the  insurance  lawful.  The  event, 
against  the  consequences  of  which  it  was  his  interest  to 
guard,  was  the  death  of  the  husband,  leaving  the  wife 
surviving.  In  that  event  the  Defendant  might  have 
lost  the  benefit  of  his  security  on  the  mortgaged  pro- 
perty, and  the  debt  for  which  it  was  given.  If  that 
event  had  happened,  and  the  insurance  had  been  on  the 
life  of  the  husband,  the  same  event  which  took  away  his 
security  would  have  entitled  him  to  payment  of  the 
policy.  If  the  same  event  had  happened,  the  insurance 
on  the  life  of  the  wife  would  have  been  the  only  remain- 
ing security  for  the  debt  in  case  of  the  husband's  in- 
solvency. The  Defendant  therefore  had,  I  think,  an 
insurable  interest  in  the  life  of  the  Plaintiff's  wife ;  he 
had  a  right  to  a  guarantee  against  the  consequence  of  her 
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surviving  the  Plaintiff.    The  event  I  have  supposed  1845. 

did  not,  however,  happen.    The  wife  died  in  the  life-  h*k»ok 

time  of  the  husband ;  and  the  question  is,  whether  the  •• 

determination  of  the  contingency  against  which  the  

creditor  had  a  right  to  be  protected  did  not  as  com-  "t****** 
pletely  discharge  the  guarantee,  as  did  the  payment  of 
Mr.  JPitt's  debt  in  the  case  of  Godsally.  BoUero  (a> 

If,  then,  the  Defendant  had  (as  I  think  he  had)  an 
insurable  interest,  there  was  an  interest  to  which  the 
Court  might  and,  I  think,  ought  to  refer  the  policy, 
although  the  policy  itself  contains  no  express  refer- 
ence to  that  interest;  and  although  there  is  no  ex- 
trinsic evidence  to  shew  that  it  had  reference  to  this 
particular  transaction.  Taking  it,  therefore,  for  the 
present,  that  the  Defendant  had  an  insurable  interest, 
can  he  retain  to  himself  the  benefit  of  the  money  which 
has  been  paid  upon  the  policy?  The  case  of  OodsaUr. 
BoUero  is  the  leading  case  on  the  subject  In  that  case 
HouldUch,  a  coachmaker,  was  a  creditor  of  Mr.  Pttt,  and 
effected  a  policy  on  Mr.  Pit?*  life.  Mr.  Pitt  died,  leav- 
ing the  debt  still  due.  The  executors  of  Mr.  Pitt,  not 
out  of  his  assets,  but  out  of  money  obtained  aliunde, 
paid  the  debt ;  and,  the  Insurance  Office  afterwards  re- 
fusing to  pay  the  amount  secured  by  the  policy,  an 
action  was  brought  against  them  to  recover  it  The 
decision  in  that  case  was,  that  it  was  a  contract  to  in- 
demnify HotUditch  against  loss;  and  that,  as  the  debt 
had  been  paid,  (no  matter  from  what  source),  no  loss  had 
been  sustained,  and  the  money  could  not  be  recovered. 
Now,  the  case  before  me  is  not  one  in  which  the  creditor 
has  been  paid  his  debt,  and  seeks  to  recover  upon  the 
policy  notwithstanding  such  payment  It  is  a  case  in 
which  the  creditor  has  recovered  the  money  under  the 

(a)  9  East,  71. 
GG2 
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Hen  son 

v. 

Black  will. 

Judgmml. 


policy,  and  the  debtor  is  endeavouring  to  obtain  the 
benefit  of  that  payment,  by  procuring  it  to  be  applied  in 
reduction  of  his  debt     The  two  cases  are,  therefore,  dis- 
tinguishable in  form,  and  may,  perhaps,  be  thought  dis- 
tinguishable in  principle  also ;  for  the  case  of  GodsaUv. 
Boldero,  and  others  to  the  same  effect,  have  only  decided 
what,  as  between  two  contracting  parties,  was  the  mean- 
ing of  the  contract,  which  one  of  them  sought  to  enforce 
against  the  other.     In  this  case  a  person,  who  is  a  mere 
stranger  to  the  contract,  requires  me  to  decide  in  his 
favour,  first,  what  the  contract  was  between  his  creditor 
and  the  Insurance  Office;  and,  secondly,  that  he  (the 
debtor)  is  entitled  to  the  benefit  of  that  contract,  to 
which,  in  fact,  he  was  an  entire  stranger.     I  do  not  say 
that  there  is  anything  in  principle  which  should  neces- 
sarily exclude  him  from  the  right  he  chums.    I  do  not 
say,  that,  if  a  stranger  goes  to  a  creditor  of  A.  B.,  and 
offers  to  pay  A.  B.'s  debt,  and  the  creditor  accepts  pay- 
ment of  the  debt  from  that  stranger,  there  is  any  reason 
why  the  debtor,  on  being  sued  for  the  same  debt,  should 
not  be  allowed  to  adopt  the  act  of  the  stranger  and 
say :  "  My  debt  has  been  paid ;  you  have  accepted  pay- 
ment in  full  of  the  demand."    If  that  may  be  done,  the 
case  would  be  the  same  in  substance  if  a  stranger  for  a 
valuable  consideration  became  guarantee   for  another. 
The  case  of  Ex  parte  Andrews  (a)  is  an  authority  in 
point,  for,  although  Sir  Thomas  Plumer  ultimately  rested 
his  opinion  on  the  fact  that  it  was  the  case  of  a  trustee, 
he  stated  the  law  as  clearly  as  possible  in  favour  of  the 
proposition  contended  for  by  the  Plaintiff.     In  Hum- 
phrey  v.  Arabin  (b\  Lord  Plunket  appears  to  have  in- 
timated a  doubt  whether  the  law  could  be,  as  I  consider 
it  to  have  been,  laid  down  in  the  cases.   By  these  cases, 


(a)  2  Rose,  410;    S. 
Madd.  573. 


C,  1        (6)  1  LI.  &  Go.  Cas.  temp. 
Plunket,  322. 
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according  to  my  view  of  them,  I  am  bound     It  appears        184/$. 
to  me,  as  I  have  already  intimated,  that  the  Defendant      hknsox 
had  an  interest  sufficient  to  entitle  him  to  the  guarantee,  _      '• 

B&ACKWBLL. 

which,  according  to  GodsaU  v.  Boldero  and  the  other  — 
cases,  was  all  he  acquired  by  the  insurance.  Upon  the  J******** 
death  of  the  wife  in  the  lifetime  of  the  husband,  there 
was  no  longer  any  risk ;  and  the  question  arises,  whether 
the  guarantee  was  not  as  completely  discharged  by  that 
event— the  only  thing  to  be  guarded  against  having 
become  impossible  to  happen — as  it  was  in  GodsaU  v. 
Boldero,  where  the  party  received  payment  of  the  debt. 
The  question  is  purely  a  legal  question,  and  is  of  suffi- 
cient importance  to  justify  me  in  saying,  that,  if  either 
party  would  wish  to  take  the  case  to  a  court  of  law, 
I  ought  to  allow  him  to  do  so. 


The  counsel  on  both  sides  stated  it  to  be  the  wish  of 
the  parties  to  obtain  his  Honor's  decision,  rather  than  to 
cany  the  case  to  a  court  of  law. 


The  Vice-Chancellor. — My  opinion  is  against  the 
Plaintiff.  If  it  had  been  a  void  policy  from  the  be- 
ginning, he  could  claim  nothing.  I  think  that  it  was 
not  void  from  the  beginning,  that  the  creditor  had  an 
insurable  interest,  but  his  right  was  only  to  effect  a 
policy  which  should  guarantee  him  against  the  loss 
which  he  might  have  sustained,  if  the  wife  had  sur- 
vived the  husband.  She  did  not  survive  her  husband. 
The  risk  intended  to  be  guarded  against  was  at  an  end ; 
and  I  think  that,  when  the  risk  ceased,  the  guarantee 
must  be  considered  as  satisfied. 

The  Plaintiff  is  entitled  to  his  decree  for  redemption. 
There  may  be  a  declaration  that  he  is  not  entitled  to 
have  the  amount  received  on  the  policy  set  off  against 
the  mortgage  debt    I  give  no  costs  to  the  hearing. 
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nth  4  i8*A 

tfttfttfflfjf. 

Where  it  ap- 
peared, upon 
affidavit!,  in 
an  administra- 
tion suit,  that 
theeitatewas 
large,  with  but 
few  debt!  or 
charges  there- 
on, the  Court 
ordered  the 
jointure  of  the 
widow  of  the 
testator,  and 
annuities  given 
by  his  will,  to 
be  paid  out  of 
the  income  of 
the  estate,  be- 
fore decree, 
but  refused  to 
direct  the  pay- 
ment of  pecu- 
niary legacies. 

Judgment. 


DIGBY  v.  BOYCATT. 

JVLOTTON  for  payment  out  of  court  of  an  annuity  of  the 
nature  of  jointure,  payable  out  of  the  estate  of  the  testator 
to  his  widow,  and  also  of  various  legacies  and  annuities 
bequeathed  by  his  will,  before  the  decree ;  no  account 
of  the  estate  having  been  taken.  The  Court  required 
that  the  state  of  the  funds,  applicable  to  the  purposes  of 
the  will,  and  the  debts  of  the  testator  (if  any)  should  be 
shewn  by  affidavit;  on  this  being  done, 

The  Vice-Chancellor  said,  that,  in  several  cases 
where  the  Court  was  satisfied  that  the  estate  was  ample, 
payments  had  been  made  to  parties  interested  in  the 
residue,  before  the  accounts  had  been  taken:   Warier 

v. (a),  Ptarce  v.  Baron  (b),  Jervoise  v.  &Uk(c), 

Wear  v.  Wilkinson  (d),  Toubmin  v.  Copland  (e).  The 
difficulty  was,  that  no  decree  had  been  made  in  this  case, 
and  the  suit  might  not  be  prosecuted;  but  there  could  be 
no  reasonable  apprehension  of  any  insufficiency.  The 
parties  receiving  the  annuities  must  undertake  to  re- 
fund the  amount  paid  to  them  if  it  should  be  neces- 
sary ;  and  it  would  be  the  duty  of  the  executors  to 
bring  the  case  before  the  Court,  if,  after  this  order  was 
made,  the  suit  should  not  be  duly  prosecuted.  The 
Court  would  not,  however,  order  the  payment  of  any  of 
the  pecuniary  legacies. 


Mr.  Romilly,  Mr.  G.  L.  Russell,  Mr.  Rolt,  and  other 
counsel,  appeared  for  the  different  parties. 


(a)  13  Yes.  92. 
(6)  12  Ves.  459. 
(c)  Coop.  62. 


(d)  Cited  13  Vee.  93. 

(e)  3  Y.  &  Coll.  050. 
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It  appearing  by  the  answer  of  the  Defendant  William  Boycott, 
the  executor  of  the  will  of  John  Afor$e,  deceased,  the  testator  &c, 
that  the  widow  and  children  of  the  testator  are  entitled,  under  her 
marriage  settlement,  to  30,000/.,  for  which  the  testator  had  executed 
a  mortgage,  and  also  to  the  sum  of  5000/.,  a  part  of  her  marriage 
portion ;  and  it  also  appearing,  from  the  affidavit  of  &c,  that  the 
testator  died  possessed  of  personal  estate  to  the  value  of  200,000/.  or 
thereabouts,  and  that  the  debts  of  the  said  testator,  other  than  the 
said  sums  of  30,000/.  and  5000/.,  are  of  a  trivial  amount  for  small 
or  current  expenses;  and  it  appearing,  by  the  affidavit  of  Arc,  and 
the  Accountant-General's  certificate,  that  there  is  now  standing 
in  court,  in  trusty  in  the  said  first-mentioned  cause,  the  sum  of 
110,494/.  11#.  7d.,  3/.  per  Cent  Consols,  part  of  the  estate  of  the 
testator  already  realised  and  paid  or  transferred  into  court,  pursuant 
&c;  and  it  also  appearing,  by  the  said  affidavits  of  &c,  that  die 
rents  and  profits  of  the  real  estates  of  the  said  testator  amount 
to  the  sum  of  2800/.  per  annum  or  thereabouts ;  and,  it  being  ad- 
mitted by  the  Defendant  William  Boycott  that  a  portion  of  the  said 
110,494/.  11#.  7d.  Bank  3/.  per  Cent  Annuities,  exceeding  in  value 
the  sum  of  1192/.  lis.  6a\  sterling,  has  arisen  from  the  investment 
of  income  of  the  said  testator's  estate,  accrued  since  his  decease,  let 
so  much  of  the  said  110,494/.  11#,  7c/.  Bank  3/.  per  Cent.  Consols, 
standing  &c,  as  will  be  sufficient  to  raise  the  sum  of  1192/.  7*.  6i. 
sterling,  such  sum  of  1192/.  7*.  6<s*.  being  the  amount  of  the  interest 
on  the  sum  of  35,000/.,  be  sold,  to. ;  and,  out  of  the  money  to  arise 
&c,  let  the  sum  of  1000/.  be  paid  to  the  Defendant  Elizabeth  jinn 
Morte,  being  the  amount  which,  on  the  25th  day  of  December  last, 
became  due  to  her  in  respect  or  on  account  of  the  jointure  of  1000/.  per 
annum  secured  to  her  by  &c. ;  and  let  the  residue  of  the  said  money, 
the  amount  to  be  verified  &c,  be  paid  equally  between  &c;  and,  ou 
of  the  sum  of  1609/.  1*.  Id,  cash,  in  &c,  let  the  sum  of  250/.  be  paid 
to  the  Plaintiff,  H.  M.  Boycott,  being  the  half-yearly  payment 
which,  on  the  28th  of  August,  1844,  became  due  to  him  in  respect 
of  the  annuity  of  500/.  per  annum  by  the  will  of  the  testator,  given 
or  bequeathed  to  him,  the  said  Plaintiff,  for  his  life;  and  let  the  further 
sum  of  250/.  be  paid  out  of  the  said  sum  of  1609/.  1#.  7<*.  cash,  to  the 
said  Elizabeth,  the  wife  of  S.  D.  M.  Boycott,  for  her  separate  use 
fa.,  being  the  half-yearly  payment  which,  on  the  same  28th  of 
August,  1844,  became  due  to  her  in  respect  of  the  annuity  of  500/. 
per  annum  by  the  said  will  of  the  testator  given  or  bequeathed  to 
her  for  her  life;  and  let  so  much  of  the  said  110,494/.  Us.  7d.  Bank 
3/.  per  Cent  Consols,  remaining  after  &c,  be  carried  over,  in  &c,  to 
a  separate  account,  to  be  intitled  "  The  Settlement  Account,"  as,  on 
the  6th  of  January  inst,  was  of  the  value  of  35,000/.  sterling,  to  be 
verified  Ac;  and  he  is  to  declare  the  trust  thereof  accordingly,  sub- 
ject to  the  further  order  of  this  Court;  [direction  out  of  die  future 


1845. 


Order, 
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1845.  dividends  to  pay  1000/.  per  annum  to  the  widow  for  her  life,  or  until 

further  order,  in  respect  of  her  said  jointure,  and  one  moiety  of  the  re- 
sidue of  such  dividends  to  the  Plaintiff/.  H.  M.  Boycott,  for  his  life, 
or  until  further  order;  and  the  remainingmoiety  to  the  Plaintiff iSfisa- 
beth,  the  wife  of  the  Defendant  S.  Z>.  M.  Boycott,  during  her  life,  or 

Order.  until  further  order] ;  and  out  of  the  residue  of  the  1609/.  It.  Id. 
cash,  after  &c,  and  the  dividends  to  accrue  on  the  residue 
of  the  110,494/.  11*.  74  Bank  SI.  per  Cent.  Consols,  after  &c, 
and  of  any  other  Bank  Annuities  which  may  from  time  to  time 
he  standing  &c,  let  the  sum  of  500/.  per  annum  he  from  time  to 
time  paid  to  the  Plaintiff  /.  H.  M.  Boycott,  during  his  life,  or  until 
the  further  order  of  this  Court,  in  respect  of  the  said  annuity  of  50G& 
&c.  ;  [same  to  the  Plaintiff  Elizabeth,  the  wife  &c] ;  and  let  the 
residue  of  all  such  last-mentioned  dividends,  the  amount  &c^  be 
from  time  to  time  laid  out,  in  &c,  in  the  purchase  of  Bank  & 
per  Cent.  Annuities,  in  trust  &c.»  subject  to  the  further  order  of 
this  Court;  and  let  the  Defendant  William  Boycott,  as  the  exe- 
cutor of  the  said  testator,  out  of  the  personal  estate  which  shall  be 
in  his  hands,  from  time  to  time  discharge  the  legacy  duties  which 
shall  be  payable  in  respect  of  the  said  two  several  annuities  of  500/. 
per  annum  each,  as  and  when  the  same  shall  become  due;  and  this 
order,  and  the  carrying  over  hereby  directed,  is  to  he  without  pre- 
judice to  any  question  in  these  causes  &c.  Costs  of  all  parties  of  the 
motion  and  consequent  thereon  he  costs  in  these  causes. 


See  Shewell  v.  Shewett,  2  Hare,  154. 


HOLT  v.  DEWELL, 


A.  sum   of  333/.  6*.   8d.  Consols  was 
Eliza  DeweU  in  the  names  of  Thomas 


invested  by 
DeweU  and 


ioth,  nth, 

and 
12M  April 

A  testatrix,  en- 
titled, upon 
the  decease  of 
a  tenant  for 
life,  to  a  sum 

of  stock  standing  in  the  names  of  D.  and  L.,  as  trustees,  bequeathed*  such  stock  to  P.  snd 
appointed  D.  her  sole  executor.  In  1834,  after  the  death  of  the  testatrix,  P.  assigned  all 
his  estate  and  effects  to  L.  and  H.,  upon  trust  for  his  creditors.  In  1838,  P.  assigned  his 
interest  in  the  stock  to  the  plaintiff  by  way  of  mortgage ;  and  the  plaintiff  thereupon  gave 
D.  notice  of  the  incumbrance.  No  notice  of  the  assignment  of  1834  was  given  to  D. 
until  1843: — Held,  that,  until  D.,  the  executor,  had  assented  to  the  legacy  to  P.,  the  notice 
to  L.  of  the  deed  of  1834  was  insufficient  to  exclude  a  subsequent  incumbrancer  iron  ob- 
taining priority,  and  that  the  notice  of  the  incumbrance  of  1838,  given  to  D.  by  the  plaintiff, 
entitled  the  plaintiff  to  the  prior  charge  on  the  fond. 

That  a  suit  instituted  by  some  of  the  creditors  under  the  deed  of  1834,  to  execute  the 
trusts  of  such  deed,  as  it  did  not  give  the  plaintiff  or  the  executor  actual,  so  neither  eoald 
it  be  held  to  give  them  constructive  notice  of  that  instrument. 
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John  Long,  upon  trust  to  pay  the  dividends  thereof,  1945. 
amounting  to  lOi  a  year,  to  Ann  Kingston  for  her 
life.  Eliza  DeweU  afterwards,  by  a  codicil  to  her 
will,  dated  the  30th  of  October,  1828,  bequeathed 
the  10/.  a  year  in  the  3/.  per  Cent.  Console,  stand-  Statment. 
ing  in  the  names  of  Long  and  DeweU,  which  would 
revert  to  her  upon  the  death  of  Ann  Kingston,  to  her 
grandson,  Philip  Daniel;  and  she  appointed  the  same 
Thomas  DeweU  (who  was  one  of  the  trustees  of  the 
fond)  sole  executor  of  her  will.  The  testatrix  died  in 
May,  1833 ;  and  in  June,  1833,  Thomas  DeweU  proved 
the  will  In  June,  1834,  a  fiat  in  bankruptcy  was 
issued  against  Philip  Daniel,  under  which  he  was  ad- 
judged a  bankrupt  The  fiat  was  afterwards  annulled  Notic*  to  « 
by  consent  of  the  creditors,  and  by  indentures  of  lease  JZJJjT  ^tki 
and  release  and  assignment,  dated  in  October,  1834, 
made  between  Philip  Daniel,  of  the  first  part;  the  said 
J.Long  and  one  R.  Higgins,  of  the  second  part;  and  the 
other  creditors  of  PkUip  Daniel,  of  the  third  part;  the 
hereditaments  and  premises  therein  mentioned,  and  ail 
other  the  estate  and  effects  whatsoever  then  due  and 
owing,  and  thereafter  to  become  due  and  owing,  or  be- 
longing to  Philip  Daniel  up  to  the  date  thereof,  or  which 
he  or  any  person  or  persons  in  trust  for  bim  was  or 
were  entitled  unto,  or  on  any  account  whatsoever,  were 
conveyed  and  assured  unto  the  said  J.  Long  and  R.  Hig- 
gins,  upon  the  trusts  thereinafter  demised  concerning 
the  same. 

In  1836,  some  of  the  creditors  instituted  a  suit  to  carry 
into  effect  the  trusts  of  this  indenture,  and  a  decree  was 
made  establishing  the  deed,  and  directing  the  trusts  to 
be  executed. 

On  the  3rd  of  October,  1838,  the  Plaintiff's  solicitor, 
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1845. 


Statement. 


Firet  notice  to 
the  executor. 


by  letter,  inquired  of  Thomas  DeweWs  solicitor  (who 
was  also  a  trustee,  with  Thomas  Dewell,  of  other  funds 
in  which  Philip  Daniel  was  interested)  what  amount  of 
stock  was  invested  in  their  names  to  which  Philip  Daniel 
might  become  entitled,  informing  him,  at  the  same  time, 
that  Philip  Daniel  had  applied  for  a  loan,  upon  the  se- 
curity of  such  last-mentioned  stock,  and  also  on  the  re- 
versionary interest  of  the  10/.  a  year  Consols  after  the 
death  of  Ann  Kingston.  Thomas  Dewell  directed  his 
solicitor  to  give  the  required  information.  On  the  19th 
of  October,  1838,  Philip  Daniel  executed  an  assign- 
ment, by  way  of  mortgage,  of  his  interest,  under  the  codicil 
of  EUza  Dewell,  in  remainder  expectant  upon  the  de- 
cease of  Ann  Kingston,  unto  the  Plaintiff,  with  a  proviso 
for  redemption  upon  payment  to  him  of  200/.,  and  in- 
terest thereby  secured ;  and  Philip  Daniel  thereby  ap- 
pointed the  Plaintiff,  his  executors,  &c,  his  attorney 
and  attornies,  to  recover  the  said  mortgage  funds.  On 
the  21st  of  November,  notice  of  the  assignment  was 
given  by  the  Plaintiff's  solicitor  to  Thomas  DeweJL 


In  November,  1842,  Ann  Kingston,  the  tenant  for 
life,  died,  and  the  Plaintiff  then  called  for  a  transfer  of 
the  333/.  6s.  Sd.  Consols,  in  conformity  with  the  assign- 
ment of  the  19th  of  October,  1838. 


Second  notice 
to  the  exe- 
cutor. 


In  May,  1843,  the  solicitor  of  the  said  J.  Long,  de- 
scribing himself  as  the  solicitor  of  Long  and  Higgim, 
the  trustees  of  the  creditors'  deed  of  October,  1834,  gave 
notice  to  Thomas  Dewell  of  the  conveyance  and  assign- 
ment thereby  made  to  them  of  all  the  estate  and  effects 
of  Philip  Daniel. 


The  bill  was  filed  for  a  sale  and  transfer  of  the 
333/.  6s.  Sd.  Consols,  and  for  payment  of  the  mortgage 
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debt,  interest,  and  costs  to  the  Plaintiff  thereout.  The 
Defendants  were  Thomas  DeweU,  John  Long,  R.  Higgins, 
and  Philip  Daniel. 

Thomas  Dewett,  by  his  answer,  stated  the  several  no- 
tices which  he  had  received  of  chums  on  the  333Z.  6*.  8rf. 
Consols,  and  submitted  to  join  in  the  transfer  as  the 
Court  should  direct.  John  Long  insisted  that  the  fund 
passed  to  him  and  Higgins  by  the  trust  deed  of  October, 
1834;  and  that,  although  no  notice  of  that  deed  was 
given  to  Thomas  Dewelly  on  the  other  hand,  no  notice 
was  given  to  him  (the  Defendant  Long)  of  the  Plaintiff's 
mortgage,  until  May,  1840 ;  and,  by  reason  of  no  such 
notice  having  been  given,  the  Plaintiff  was  not  entitled 
to  priority.  B.  Higgins  said,  he  had  not  acted  in  the 
trusts  of  the  deed  of  October,  1834,  except  on  one  oc- 
casion, for  conformity;  and  submitted  to  the  Court  the 
question  of  its  validity  and  operation.  Philip  Daniel 
admitted  the  mortgage  debt,  and  submitted  that  the 
fund  did  not,  and  was  not  intended  to  pass  by  the  as- 
signment of  October,  1834. 
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1845. 


Statement* 


Mr.  Temple  and  Mr.  /.  H.  Palmer •,  for  the  Plaintiff, 
argued,  that  although  Long,  one  of  the  trustees  of  the 
stock  in  question,  must  be  taken  to  have  notice  in  Oc- 
tober, 1834,  of  the  assignment  for  the  benefit  of  credi- 
tors, to  which  he  was  himself  a  party ;  yet  that  trans- 
action was  not  communicated  to  Dewelly  the  other 
trustee,  until  1843 ;  for  notice  to  one  of  the  trustees 
was  not,  constructively  or  otherwise,  notice  to  both: 
Timson  v.  Ramsbottom  (a).  And  the  Plaintiff  had 
guarded  himself  by  making  inquiries  of  DeweU  before  he 
advanced  his  money,  and  had  given  Dewell  notice  of  his 
incumbrance  on  the  fund,  in  1838.     DeweU  was  also 


Argument. 


(a)  2  Keen,  35. 
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1845.  th*  executor  of  the  testatrix,  under  whose  will  Daniel,  the 
mortgagor,  claimed.  The  Plaintiff  had  been  permitted 
to  rely  on  the  security  by  the  default  of  the  Defendants 
Long  and  Higgins  in  not  having  made  known  their 
Argument,  claim  to  DeweU ;  and  therefore,  they  submitted  that  the 
security  of  the  Plaintiff  was  entitled  to  priority. 

Mr.  Tinney  and  Mr.  Bennett,  for  the  Defendant  DeweU 

Mr.  Kenyan  Parker  and  Mr.  T.  B.  Saunders,  for  the 
Defendant  Lang,  submitted  that  notice  of  an  assignment 
to  one  of  several  trustees  of  the  property  assigned  was 
enough,  so  long  as  the  trustee  to  whom  such  notice  was 
given  continued  to  fill  that  character;  Meux  v.  Bell  (a) ; 
and  whether  the  notice  was  acquired  by  the  fact  that 
the  trustee  was  a  party  to  another  transaction,  or  whe- 
ther it  was  distinctly  given  to  him,  was  immaterial: 
Smith  v.  Smith  (b).  The  parties  entitled  under  the  as- 
signment in  October,  1834,  had  therefore  perfected  their 
title  by  a  sufficient  notice  before  the  mortgage  to  the 
Plaintiff  was  made.  The  suit,  to  carry  into  effect  the 
creditor's  deed,  ought  also  to  be  considered  as  notice  to 
the  Plaintiff  and  DeweU,  by  the  effect  of  the  lis  pendens 
before  and  at  the  time  of  the  mortgage. 

Mr.  Bacon,  for  Higgim. 

Mr.  Parsons,  for  Philip  Daniel 

The   Vice- Chancellor  inquired  whether  it  appeared 
on  the  pleadings  that  Thomas  DeweU,  the  executor  of 
EUza  DeweU,  had,  at  the  time  the  Plaintiff  gave  him  no- 
tice of  the  mortgage,  assented  to  the  legacy  of  the  stock 
in  question? 

(a)  1  Hare,  73.  (b)  2  Cr.  &  Mees.  231. 
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It  was  admitted  that  no  positive  assent  was  stated  on 
the  pleadings ;  but  some  of  the  counsel  for  the  different 
parties  doubted  whether  an  assent  might  not  be  inferred 
from  the  answer  given  by  Thomas  Dewell,  the  executor, 
to  the  application  of  the  Plaintiff  with  reference  to  the 
fund. 
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ulr^MRtii/a 


The  Vice-Chancellor. — In  the  absenceof  any  assent 
by  the  executor  to  this  specific  legacy,  notice  to  one  of  the 
trustees,  in  whose  name  the  stock  happened  to  be  in- 
vested, not  being  the  executor  of  the  testatrix,  is  not 
sufficient  to  vest  in  the  parties,  claiming  by  assignment 
from  the  legatee,  that  equitable  possession  of  the  fund 
which  is  required  in  order  to  postpone  a  subsequent  in- 
cumbrancer, who  had  taken  the  precaution  of  giving 
such  notice  to  the  executor. 

I  have  read  the  pleadings,  and  I  do  not  find  that  the 
bill  or  any  of  the  answers  states  a  case  of  assent  by  the 
executor.  The  consequence  of  no  assent  having  been 
given  is,  that  the  executor  is  the  only  person  at  present 
entitled  to  call  for  a  transfer  of  the  stock  into  his  name. 
It  is  still  vested  in  the  executor  as  part  of  the  estate  of 
the  testatrix.  Now,  the  Defendants  Long  and  Higgins 
do  not  assert  that  any  notice  of  the  assignment  for  the 
benefit  of  the  creditors  of  Philip  Daniel  was  given  to 
the  executor  until  long  after  the  mortgage  to  the  Plain- 
tiff, unless  the  pendency  of  the  creditor's  suit  was  such 
notice.  But  the  creditor's  suit  was  to  carry  the  trust 
deed  into  effect  generally :  there  was  no  specific  claim 
made  in  that  suit  to  the  legacy  now  in  question.  If 
the  suit  did  not  give  the  Plaintiff  or  the  executor  actual 
notice  of  the  assignment,  I  cannot  hold  it  to  be  con- 
structive notice  to  either  of  them. 

Now,  in  1838,  the  Plaintiff  gave  Thomas  Dewell,  the 


April  12M. 
Judgment. 


462 


CASES  IN  CHANCERY. 


1846. 


Judgment. 


executor,  notice  of  his  incumbrance  on  the  fund  Thomas 
Dewell  was  also  one  of  the  trustees  of  the  fund.  I  am 
of  opinion  that  the  notice  thus  given  is  sufficient  to 
entitle  the  Plaintiff  to  priority. 


Nov.2UL 

Order. 


The  Master,  by  hit  report,  found  that  the  principal,  interest,  and 
costs  due  to  the  Plaintiff  amounted  to  more  than  the  sum  of  stock 
comprised  in  the  mortgage.  On  further  directions,  his  Honor  or- 
dered the  fund  to  be  transferred  to  the  Plaintiff;  the  Plaintiff  to  pay 
the  costs  of  the  Defendant  Dewell  (as  between  solicitor  and  client) 
and  the  coats  of  Higgtru;  and  the  Defendant  Long  to  pay  to  the 
Plaintiff  the  costs  of  Dewell  and  Higgitu  (as  between  parry  and 
party),  and  the  balance  of  the  Plaintiff's  coats  which  the  fond 
should  be  insufficient  to  pay. 


\UhSf\2th 
April. 

An  executor, 
charged  with 
the  receipt  of 
rente,  stated, 
in  the  schedule 


INGE  v.  KENNY. 

IN  taking  an  account  of  the  real  and  personal  estate  of 
Edward  Inge,  the  testator  in  the  cause,  received  by  John 
Inge,  against  his  son  and  executor,  John  Robert  Inge, 
to  his  examina-  the  executor  was  examined  upon  interrogatories  as  to 
had  received,      such  receipts ;  and  in  the  schedule  to  his  answer  and  cx- 

in  respect  of 
rente,  after  de- 
ductions to  a 
certain  amount 
for  bills  doe 
from  the  tes- 
tator to  the 
tenants,  so 
much;  the 


amination  was  the  following  item  or  charge  :- 

1834,  November  13th,  Received  Mi- 
chaelmas  rents,  after  a  deduction  to  the 
tenants  of  132/.  16*.  6£<?.,  for  bills  due  to 


Master  charged  them  severally  from  the  late  Edward 

the  executor 

Inge  .... 


£205  19    9 


with  the  whole 
amount,  includ- 
ing the  alleged 
deductions: — 
Held,  on  ex- 
ception, that, 
although  the 
executor  had, 
by  this  form  of 
admission, 

charged  himself  with  the  aggregate  sum,  yet,  as  the  whole  statement  must  be  read,  be  had 
also  discharged  himself,  prim&  facie,  by  the  evidence  which  it  contained  of  the  repayment 
to  the  tenants ;  which  repayment  it  was  open  to  the  other  parties  to  impeach. 


The  Master  thereupon  added  together  the  two  sums 
so  mentioned  in  the  schedule,  and  charged  the  estate  of 
John  Inge  with  338/.  16*.  3|</.,  being  the  amount  of 
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both,  without  allowing  the  executor,  in  discharge,  the 
sum  of  1322. 16*.  6|<£,  which  he  stated  to  have  been  so 
deducted.  John  Robert  Inge  excepted  to  the  report,  on 
this  point. 


1045, 


Mr.  Romifly  and  Mr.  Lewin,  for  John  Robert  Inge,  in 
support  of  the  exception,  submitted,  that  the  clear  effect 
of  the  admission  was  to  charge  the  estate  with  the 
205L  only.  It  was  the  same  in  substance  as  if  the  exe- 
cutor had  said,  "  Due  from  the  tenants,  338/.  Received, 
205/."  It  was  not  a  receipt  of  a  sum  of  money  ad- 
mitted to  have  taken  place  at  one  time,  and  a  claim 
tacked  to  the  admission  to  be  allowed  a  sum  paid  at  an- 
other time :  it  was  stronger  even  than  the  case  of  a  con- 
temporaneous receipt  and  payment,  which  Lord  Eldon, 
in  Ridgeway  v.  Darwin  (a)  and  Thompson  v.  Lambe(b\ 
said,  would  be  a  case  generally  for  allowing  the  dis- 
charge. This  was  a  case  in  which  the  statement  clearly 
represented  that  the  party  had  never  in  fact  received  the 
sums  in  question :  they  were  deducted :  the  tenants  had 
stopped  them  before  they  could  come  to  his  hands :  Ro- 
binson v.  Scotney  (c).  There  would  be  great  hardship  in 
requiring  the  executor  to  prove  the  right  of  the  tenants 
to  the  deductions  which  were  made  from  their  rent  ten 
years  ago.  They  must  be  taken  to  have  been  properly 
made,  for  if  not,  it  was  a  wilful  default  of  the  executor 
in  omitting  to  recover  them ;  and  the  decree  did  not  ex- 
tend to  charge  the  party  with  wilful  default. 


Statement. 


Argument* 


Mr.  K.  Parker  and  Mr.  Metcalfe,  in  support  of  the  re- 
port, argued,  that  the  executor  must  prove  that  the  al- 
lowances were  actually  and  properly  made  to  the  tenants. 
The  form  of  the  admission  charged  the  executor  with  the 


(o)  7  Ves.  404. 


(e)  19  Vm.  683. 


{b)  Id.  587. 
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aggregate  sum,  and  he  must  distinctly  discharge  himself 
so  far  as  he  would  reduce  it 


Vice-Chancellor  : — 

Jpril  12M.  The  first  point  taken  before  the  Master  was,  that  the 
Judgment,  executor  ought  not  to  be  charged  with  the  amount  of 
the  allowances  he  had  made  because  he  had  not  actually 
received  such  amount  The  Master  was  of  opinion  that 
he  ought  to  be  charged.  I  felt  very  reluctant  to  hold 
that  the  party  was  not  to  be  charged,  and  for  this  rea- 
son : — it  is  clear  that,  under  a  decree  simply  charging  an 
executor  with  his  receipts,  he  is  in  a  sense  merely  pas- 
sive; and  although  he,  perhaps,  might  have  got  in  a 
given  sum  of  money,  yet,  if  he  has  not  in  fact  received 
it,  the  Court  does  not  charge  him  with  such  sum.  But 
if  the  executor  is  dealing  with  a  person  who  is  a  debtor 
and  claims  to  be  also  a  creditor,  and  thinks  fit  to  allow 
deductions  to  be  made,  as,  according  to  this  admission, 
was  done,  that  so  closely  resembles  the  case  of  receiving 
and  paying  money  back  again, — I  should  be  unwilling 
to  give  an  opinion  adverse  to  that  of  the  Master,  if  it 
can  be  avoided. 


The  question  I  had  to  consider  was,  whether,  if  it  were 
to  be  taken  as  a  receipt  and  payment  back,  the  Master 
was  right  in  his  view  of  it  The  admission  is,  that  the 
executor  received  so  much  money  on  account  of  rent, 
deducting  a  debt  due  from  the  testator  to  the  tenant 
Now,  if  that  be  read  as  evidence  against  the  executor,  the 
whole  must  be  read.  It  would  be  evidence  before  a  jury, 
and  it  would  be  for  them  to  say  whether  they  believed  that 
the  debt  existed.  According  to  the  rule  of  the  Court, 
whereapaymentis  contemporaneous  with  the  receipt,  that 
may  be  a  good  discharge.  My  doubt  was  this, — whether,  in 
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case,  the  allowance  could  be  made  by  way  of  discharge  1845. 
without,  under  the  circumstances,  calling  upon  the  exe- 
cutor to  shew  that  the  debt  was  properly  allowed.  It 
was,  I  understand,  upon  that  ground  that  the  Master 
required  the  executor  to  prove  that  he  had  properly  Jud^meni' 
suffered  the  allowance  to  be  made.  It  comes  to  this, 
—which  is  a  case  the  Master  deals  with  every  day, — 
an  executor  charges  himself,  say  with  100L,  and  adds, 
that  he  has  paid  debts  to  the  amount  of  502.  The  exe- 
cutor is  required,  by  the  course  of  the  office,  to  make  an 
oath  that  he  did  pay  the  debts,  but  that  does  not  dis- 
charge him:  he  has  also  to  prove  the  fact  of  payment 
by  producing  the  receipt  or  other  voucher  or  evidence 
of  the  payment.  But  I  find  the  practice  in  the  Master's 
Office  is  stated  to  be  universal,  that,  where  an  executor 
swears  to  a  payment,  and  proves  it  by  a  receipt  or  other- 
wise, the  Master  allows  that  to  be  a  good  payment, 
unless  the  other  side  impeaches  the  propriety  of  the  pay- 
ment, and,  either  by  examining  the  executor,  or  other- 
wise, shews  that  it  ought  not  to  have  been  made.  Upon 
this  examination  there  is  that  which  is,  I  think,  equiva- 
lent to  the  primii  facie  evidence  of  payment ;  and  it  is 
for  the  other  side  to  impeach  the  payment,  either  by 
examining  the  executor,  or  by  some  other  course.  I 
merely  allow  the  exceptions,  and  refer  it  back  to  the 
Master. 


M 


SPENCER  v.  ALLEN.  *4fti&* 

R.  BE  A  VAN  moved  to  dismiss  the  bill,  where  the  Form  of  the 

replication  had  been  filed  before  the  new  orders,  and  tfon  to  dUmUi 

nothing  had  since  been  done.  i'JSS, 

where  the  last 

The  Vice-Chancellor  gave  the  Defendant  liberty  itep  was  a  re- 

to  serve  a  new  notice  of  motion,  that  the  Plaintiff  might  under  the  old 

^  a  replication  under  the  Order  XCIII  of  May,  1845,  pntidee' 
within  a  week,  or  the  bill  be  dismissed. 

V0L.  TV.  H  If  H.  W. 
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LIDGETT  v.  WILLIAMS. 

A  MOTION  to  restrain  the  Defendant  from  pro- 
ceeding with  the  ship  "Magnet"  to  any  other  place  than 
Liverpool,  or  such  other  place  as  the  Plaintifis  should 
direct ;  and  from  selling  or  disposing  of,  or  delivering 
to,  or  parting  with  her  cargo  of  guano,  or  any  part 
thereof,  to  any  persons  other  than  the  Plaintifis,  or 
tor  a  fall  cargo  such  persons  as  they  should  appoint;  and  from  indors- 
proceedto*a  "*&  delivering  over,  or  parting  with  the  bill  of  lading, 
6nkedK?n  _  to  any  person  or  persons  whomsoever  other  than  the 
dom,  to  be  paid  Plaintiffs,  or  such  persons  as  they  should  appoint ;  and 

at  a  certain  .  .  _  •   «       « 

freight  per  ton.  that,  if  necessary,  some  proper  person  might  be  ap- 
6     p  was     pointed  to  take  possession  of  and  sell  the  cargo,  and 
receive  the  produce  of  such  sale. 


I6lh,  I7f  A,  Sf 
19M  April. 

A  fhip  was 
chartered  to 
proceed  to  such 
places  on  the 
West  Coast  of 
Africa  as  the 
charterers 
should  direct, 
and  there  load 
from  their  Re- 


directed to 
Ichaboe.    The 
factor  there 
(who  was  one 
of  the  charter- 
ers) endeavour- 
ed to  provide 
a  full  cargo, 
but  (ailed  to 
procure  more 
than  a  small 
quantity.    The 
■of  the 


It  appeared,  by  the  bill  and  affidavits,  that  the  Plain- 
tiffs and  the  Defendant  William*  became,  in  1843, 
the  joint  owners  of  the  ship  "  Magnet?  of  which  the 
Defendant  was  master;  and  that,  in  the  same  year, 
the  Plaintiffs  and  one  Lament  chartered  the  ship  for 
ako  a  oart  *"*  RU*110**0111  Ichaboe,  which  voyage  was  accordingly  com- 
pleted. In  July,  1844,  the  "  Magnet"  sailed  on  a 
second  voyage  for  the  Plaintiffs  and  Lament  A  paper, 
purporting  to  be  the  copy  of  a  charter-party,  was  deli- 
vered to  the  Defendant  Williams  before  sailing,  and  was 
as  follows : — 


also  a  part 
owner),  after 
waiting  thirty- 
one  days,  see- 
ing no  pro- 
bability of 
obtaining  a 
rail  cargo  from 
the  factor,  ap- 
plied himself 
to  complete 
the  cargo  by 
his  own  ex- 
ertions and 
at  his  own 
expense,  and 
finally  succeed, 
ed  in  doing  so, 

after  having  been  ninety-three  days  at  Ichaboe  < — Held,  on  motion  for  an  injunction,  that 
the  charterers  were  not  entitled  to  that  part  of  the  cargo  which  had  been  procured  by  the 
exertions  of  the  master  without  the  assistance  of  the  factor,  and  which  the  master  claimed 
to  hold  as  the  property  of  the  owners,  and  not  of  the  charterers. 


"  Memorandum  of  charter-party ;  London,  18th  July, 
1844. — It  is  this  day  mutually  agreed  between  / 
Lidgett,  for  himself  and  other  owners  of  the  good  ship 
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"Magnet,"  T.  Williams  master,  of  the  measurement  1845. 
of  573  tons,  or  thereabouts,  now  lying  in  the  river 
Thames,  and  J.  Lidgett  and  /.  Shepherd,  for  themselves 
and  Mr.  Lament;  that  the  said  ship,  being  tight, 
staunch,  and  strong,  and  every  way  fitted  for  the 
voyage,  shall,  with  all  convenient  speed,  sail  and  pro- 
ceed to  ports  and  places  on  the  west  coast  of  Africa, 
as  may  be  directed  to  the  captain,  or  as  near  thereto  as 
she  may  safely  get,  and  there  load  from  the  factors  of  the 
said  merchants  a  full  and  complete  cargo  of  guano,  (the 
said  cargo  of  guano  to  be  taken  and  loaded  by  the  ship's 
crew,  in  the  ship's  boats,  but  all  extra  labour  required 
to  be  found  and  paid  for  by  the  charterers),  not  exceeding 
what  she  can  reasonably  bestow  and  carry,  over  and 
above  her  tackle,  apparel,  provisions,  and  furniture; 
and  being  loaded,  shall  therewith  proceed  to  a  port  in  the 
United  Kingdom  to  discharge,  or  so  near  thereto  as  she 
may  safely  get,  and  deliver  the  same  on  being  paid 
freight  as  follows : — 4£  15*.  per  ton,  in  full  of  all  port 
charges  and  pilotage,  as  customary, — the  act  of  God, 
the  Queen's  enemies,  fire,  and  all  other  dangers  and 
accidents  of  the  seas,  &c.,  always  excepted;  one-half  the 
freight  to  be  paid  in  cash  on  unloading  and  right  deli- 
hvety  of  the  cargo,  and  the  remainder  by  approved 
bilk  at  four  months  following.  Sufficient  running 
days  (a)  are  to  be  allowed  the  merchants,  if  the  ship  is 
not  dispatched  (for  loading  and  unloading);  and  ten 
days  on  demurrage,  over  and  above  the  said  laying 
days,  11  per  day.  Penalty  for  non-performance  of 
^8  agreement,  18002.  The  freighters  to  be  allowed 
to  discharge  the  ship  in  one  of  the  docks  in  the  river 
Thames,  upon  paying  two-thirds  of  the  dues.  The 
^p  is  to  be  reported  at  the  Customhouse,  London,  by 
Lidgett  and  Shepherd.    The  ship  to  be  addressed  to  the 

(a)  See  p.  460,  infra. 
H  H  2 
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1816.        freighters9  agents  at  - 


LlDGBTr 

Williams. 
Statement. 


— .  The  captain  to  sign  bills  of 
lading,  consigning  the  cargo  to  Messrs.  Lidgett  and  Shep- 
herd, upon  payment  of  freight  as  per  charter-party." 
The  names  of  Lidgett  and  Shepherd,  as  signing  the 
charter-party,  and  that  of  a  witness  attesting  their 
signature,  were  added,  as  if  copied;  but  no  original 
charter-party  appeared  to  have  been  signed  by  any  of 
the  parties.  A  letter  of  the  same  date,  delivered  by 
the  Plaintiff  Lidgett  to  the  captain  of  the  "Magnet," 
contained  the  following  instructions : — "  Your  destined 
voyage  is  to  Ichaboe.  I  should  recommend  your  mak- 
ing well  to  windward,  and  going  into  Angra  Pegtdna, 
previous  to  your  running  into  Ichaboe.  Apply  to  Mr. 
Lamoni,  and  then  do  all  you  can  in  getting  your  cargo 
off  in  your  own  boats.  Keep  your  ship  well  up;  dun- 
nage well." 


The  "Magnet"  arrived  at  Ichaboe  the  29th  of  Sep- 
tember, and  applied  to  Lamont  the  following  day. 
On  the  1st  of  October,  the  Defendant  Williams  wrote 
to  Lidgett  and  SJiepherd,  informing  them  that  Lament 
had  been  excluded  from  the  possession  of  the  stages  at 
which  he  formerly  had  loaded,  and  that  no  bags  had 
been  or  were  likely  to  be  obtained  Some  transac- 
tions with  regard  to  obtaining  a  cargo  afterwards 
took  place,  which  are  mentioned  in  the  judgment  (a); 
but  Lamont  did  not  succeed  in  procuring  more  than 
about  forty  tons  of  guano  for  the  "Magnet"  After 
having  been  at  Ichaboe  thirty-one  days,  and  there 
being  (as  the  Defendant  Williams  stated)  no  probabi- 
lity of  procuring  a  cargo  of  guano  from  Lamont,  or 
by  his  means,  the  Defendant  Williams,  acting,  as  he 
alleged,  for  the  benefit  of  the  owners,  endeavoured  him- 
self to  obtain  guano;   and  he  at  length,  at  his  own 


(a)  Infra,  p.  466. 
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expense  and  by  his  own  exertions,  without  any  farther 
aid  from  Lament,  obtained  430  tons  of  guana  In 
December,  1844,  Lament  left  the  island,  without  giv- 
ing WUBams  any  intimation  of  his  intention  to  leave, 
or  of  the  time  when  he  proposed  to  return ;  and  about 
half  of  the  cargo  was  got  on  board  after  Laments  de- 
parture. The  loading  of  the  "  Magnet"  was  finally 
completed  on  the  1st  of  January,  1845,  the  ship  hay- 
ing been  ninety-three  days  at  Ichaboe. 


459 


1846. 

LlDUBTT 

Williams. 
Statement. 


The  "  Magnet™  sailed  from  Ichaboe  on  the  2nd  of 
January,  1845,  and  arrived  at  St.  Helena  on  the  13th 
of  January ;  thence  the  Defendant  WilUams  wrote  to 
the  Plaintiffs,  as  follows: — "  St  Helena,  15th  January, 
1845.  The  *  Magnet'  was  loaded  on  the  1st  of  Ja- 
nuary, and  sailed  from  Ichaboe  on  the  2nd.  I  got  a 
change  of  wind  that  enabled  me  to  get  away,  so  I 
left  in  haste,  and  had  not  time  to  write ;  but  you  will 
get  this  equally  as  soon,  or  sooner,  by  my  posting  it  here. 
I  tried  all  I  could  to  get  a  cargo  from  Mr.  Lament,  but 
he  had  no  guano  for  me,  and  would  not,  and  did  not 
get  me  any.  When  I  found  he  would  not  get  me  any 
cargo,  to  prevent  my  coming  home  in  ballast,  I  have 
procured  a  cargo  myself  in  the  best  and  cheapest  man- 
ner I  could.  Mr.  Lamont  left  Ichaboe  some  weeks, 
I  believe,  before  me,  and  regularly  deserted  ships  and 
cargoes  altogether.  I  have  noted  a  protest  against 
him,  &c,  the  particulars  of  all  which,  as  owners  of  the 
ship,  I  will  advise  with  you  about  when  I  arrive.  We 
lay  there  at  great  risk  and  loss*  of  time  through  him, 
and  with  very  great  difficulty  I  got  the  cargo.  I  hope 
you  will  see  that  I  am  duly  entitled  to  an  equal  share 
with  you,  as  owners  of  the  ship,  to  any  profit  that  may 
be  derived  from  it  On  my  arrival  at  home,  I  will  call 
on  you  and  try  to  arrange  about  it." 


The  "  Magnet"  arrived  at  Cowes  the  21st  of  March, 
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1845.  The  Plaintiffs  directed  the  Defendant  WUUam 
to  take  the  "Magnet™  to  Liverpool  with  her  cargo; 
but  the  Defendant  refused,  and,  on  the  25th  of  March, 
he  wrote  to  the  Plaintiffs  as  follows : — w  You  must  cer- 
tainly forget  that  I  am  principal  owner  of  the  *  Mag- 
net,' and  that  I  do  not  look  upon  you  as  managing 
owners  of  that  vessel.  I  am  surprised  at  jour  ex- 
pecting me  to  call  at  Falmouth  or  Cork,  for  you  must 
be  perfectly  aware  the  charter-party  is  null  and  void 
on  your  part  long  once.  I  have  procured  a  cargo  my- 
self, and  will  do  justice  to  the  other  owners."  The  De- 
fendant soon  afterwards  brought  the  ship  and  cargo  to 
the  river  Thames. 


The  foregoing  statement  of  the  facts,  and  the  judg- 
ment, contain  the  substance  of  the  affidavits  on  which 
the  motion  was  made  and  opposed.  The  Defendant 
Williams,  by  his  affidavit,  alleged,  that  he  had  objected 
to  undertake  the  voyage,  on  the  ground  of  the  delay 
which  had  taken  place  on  the  first  voyage  to  Ichaboe ; 
but  he  relied  upon  the  express  representation  of  the 
Plaintiffs,  that  the  ship  on  this  voyage  should  not  be 
detained  in  loading  more  than  three  weeks,  for  that  they 
had  received  information  from  Lamont  that  he  had  pits 
and  stages  ready,  and  was  provided  with  80,000  empty 
bags  from  the  Cape ;  and  that,  upon  this  statement,  he 
agreed  to  an  alteration  in  the  form  of  the  second  charter- 
party,  from  "  fifty  lay  days,"  which  was  the  former  stipu- 
lation, to  "  sufficient  running  days,"  &c,  as  it  then  stood. 

Lament  was  made  a  Defendant,  but  he  was  alleged  to 
be  out  of  the  jurisdiction. 


Argwmtnt.  Mr.  RomiUy  and  Mr.  Heathfield,  for  the  motion, 
argued,  that  the  agreement,  having  been  entered  into 
and  acted  upon,  had  the  effect  of  a  charter-party,  with- 
out writing  or  signature  by  the  parties;   Wells  v.  Hor- 


CASES  IN  CHANCERY. 


461 


ton  (a);  that  the  agreement  must  therefore  be  construed 
as  if  it  had  been  by  formal  charter-party ;  that  under 
it  the  ship  was  made  what  is  termed  a  "  general  ship," 
and  the  property  therein,  for  the  time  during  which  the 
agreement  was  to  exist,  was  in  the  charterers,  and  not 
in  the  owners.  It  was  not  in  the  power  of  the  owners, 
or  the  captain  on  their  behalf,  to  dissolve  the  contract, 
even  in  case  of  default  of  the  charterers:  FilUeul  v. 
Armstrong  ( b),  Freeman  ▼.  Taylor  (c).  The  owners, 
except  in  case  of  the  insolvency  or  suspected  insolvency 
of  the  charterers,  must  look  to  them  for  a  performance 
of  their  contract,  and  not  act  in  defiance  of  it  (Abbott 
on  Shipping,  p.  233,  6th  ed.)  There  was  no  intimation 
of  any  suspicion  of  insolvency  in  this  case.  If  the 
owners  could  not  dissolve  the  contract,  still  less  could 
the  captain  make  use  of  the  ship  for  his  own  advantage, 
and  refuse  to  account  to  the  charterers,  whose  agent  for 
the  time  he  was :  Thompson  v.  Uavelock  (d).  In  this 
case,  in  truth,  there  was  no  default  on  the  part  of  the 
charterers.  A  short  time  only  had  elapsed  before  the 
Defendant  WUUams  began,  as  he  alleged,  to  take  in  a 
cargo  on  his  own  account;  and  the  very  circumstance, 
that  he  was  actually  loading,  might  have  relaxed  the 
exertions  of  Lamont  to  procure  the  cargo,  and  might 
have  left  him  under  the  belief,  that  the  captain  was 
himself  doing  all  that  he  {Lamont)  could  do  for  the 
charterers ;  and  if  this  were  his  belief,  it  does  not  ap- 
pear that  the  Defendant  ever  took  any  steps  to  unde- 
ceive him* 


1846. 


Argument . 


Mr.  Tinney  and  Mr.  Collins,  for  the  Defendant,  con* 
tended,  that  the  conduct  of  Lamont,  not  only  in  giving 
no  present  assistance  to  the  object  of  obtaining  a  cargo, 


(«)  4  Bing.  140. 

(ft)  7  Ad.  &  Ell.  557. 


(e)  8  Bing.  124. 

(<*)  I  Camp.  N.  P.  C.  527- 
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JiryMMtHt. 


but  in  withholding  any  information  of  his  intentions 
in  that  respect,  affording  the  captain  no  prospect  of 
being  able  to  load  his  ship,  justified  the  conduct  of  the 
latter  in  proceeding  to  procure  the  cargo  from  his  own 
resources;  and  that,  haying  succeeded  in  obtaining 
guano  solely  by  his  personal  exertion,  the  charterers 
were  not  entitled  to  the  cargo  for  their  own  benefit 
The  circumstance,  that  the  ship  had  brought  guano,  was  a 
mere  accident;  it  might  have  been  any  other  kind  of 
goods.  The  charterers,  supposing  the  contract  not  to  be 
dissolved,  might  be  entitled  to  have  the  profit  made  by 
the  ship  in  the  way  of  freight  set  off  against  the  freight 
they  contracted  to  pay,  but  would  not  be  entitled  to  the 
profit  of  the  merchandize:  Puller  v.  Stamforth  (a).  But, 
in  the  circumstances  of  this  case,  the  owners,  or  the  cap- 
tain as  their  agent,  had  a  right  to  treat  the  contract  as 
at  an  end,  and  to  act  on  their  own  account :  Bell  y. 
Puller  (ft).  The  ship  was  not,  by  virtue  of  this  agree- 
ment, made  the  temporary  property  of  the  charterers, 
but  continued  in  the  owners. 


Judgment. 


An  agreement, 
between  the 
owners  and  the 
merchants, 
for  the  employ- 
ment of  the 
ship  on  a  cer- 
tain voyage, 
not  in  writing, 
bat  acted  upon 
by  the  parties, 
is  equivalent  to 
a  charter- 
party. 


Vice-chancellor  : — 

For  the  purposes  of  the  present  motion,  I  shall 
assume  that  there  was  a  charter-party.  I  use  the  term 
"  charter-party/*  to  avoid  circuity  of  expression.  There 
was  not,  properly  speaking,  a  charter-party,  but  there 
was  an  agreement,  the  terms  of  which  are  on  paper; 
and  it  is  admitted,  that,  if  the  agreement  was  com- 
pleted, a  charter-party,  signed  by  the  parties  interested, 
was  not  necessary. 

The  first  objection  taken  by  the  Defendant  Williams 


(a)  1 1  East,  232.  (A)  2  Taunt  299,  per  Mamjkld,  C.  J. 
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was,  that  the  charter-party  was  void,  and  that  the 
owners  are  not,  in  any  respect,  bound  by  it  This 
objection  is  founded,  first,  on  the  fact,  that  it  was  not 
signed  by  the  Plaintiffs.  That  would  not  be  conclusive 
cm  the  case,  because,  as  I  have  already  observed,  a 
writing  is  not  necessary.  The  Defendant,  however, 
alleges  that  a  fraud  was  practised  on  him  by  the  Plain- 
tiffs delivering  to  him  a  paper  purporting  to  be  a  copy 
of  a  charter-party,  and  to  be  signed  by  the  two  Plaintiffs, 
and  by  them,  or  one  of  them,  on  behalf  of  Lament,  and 
also  attested  by  a  witness ;  whereas,  in  fact,  no  docu- 
ment, so  signed  and  attested,  existed ;  and  the  Defendant 
insists  that  the  effect  of  such  a  fraud  is  to  avoid  the 
charter-party  altogether.  The  document  does  purport 
to  be  signed  by  the  Plaintiffs,  and  witnessed  by  a 
given  individual ;  and  it  appears  to  me  impossible  not 
to  look  on  this  as  a  suspicious  circumstance.  It  is  not 
difficult  to  see  that  such  a  course  may  have  been  taken 
for  an  improper  purpose.  If,  on  the  arrival  of  the  ship, 
it  had  turned  out  to  be  for  the  interest  of  the  charterers 
to  claim  the  benefit  of  the  charter-party,  they  might 
then  have  signed  the  document  in  their  possession,  and 
procured  the  benefit  of  it  If,  on  the  other  hand,  the 
speculation  had  turned  out  to  be  a  bad  one, — as  this 
nearly  proved  to  be, — by  the  ship  returning  without  a 
cargo  of  guano,  they  might  have  said  there  was  no 
charter-party,  and  thereby  have  embarrassed  the  De- 
fendant in  proving  the  case  against  them.  I  do  not 
mean  to  impute  such  a  design  to  these  Plaintiffs ;  but  it 
is  a  point  that  requires  explanation.  It  was  said  that 
the  same  thing  had  occurred  on  the  first  voyage;  but  I 
cannot  help  saying  that  that  appears  to  me  to  strengthen 
the  observation  of  the  Defendant  rather  than  to  weaken 
it  Haste  or  other  causes  might  account  for  such  an 
accident  once ;  but  it  becomes  more  difficult  to  account 
for  it  a  second  time.     It  is  answered,  that  the  circum- 
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1846. 


Judgment. 
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stance  admits  of  explanation.  Whether  that  be  so  or 
not,  I  think  I  ought  not  to  decide  this  part  of  the  cue 
on  motion,  unless  it  be  absolutely  necessary  to  do  so. 

Another  ground  on  which  the  Defendant  relied,  in 
contending  that  the  charter-party  was  void,  was,  thai 
the  Plaintiffs  represented  that  not  more  than  three 
weeks  would  be  occupied  in  loading  his  vessel.  Now, 
that  would  not  make  the  contract  void  from  the  begin- 
ning, unless  it  appears  that  the  Plaintiffs  made  those 
representations  knowing  them  to  be  false,  nor,  strictly, 
unless  the  Defendant  was  misled  by  them;  which,  per- 
haps, would  be  presumed,  if  he  had  not  the  means  of 
knowing,  or  did  not  know  the  truth  of  the  case.  If  those 
representations  were  made,  but  without  fraud,  they  might 
not  avoid  the  charter-party,  however  material  they  might 
be.  But  this  also  is  a  point  which  ought  to  be  left  for 
decision  at  the  hearing,  if  there  is  anything  in  it 


The  Plaintiffs 
(who  were  part 
owners  of  the 
■hip)  having 
founded  their 
title  to  relief  on 
their  rights  as 
charterers,  and 
stated  that 
they  were  ma- 
naging owners, 
not  for  the  pur- 
pose of  relief  as 
managing  own- 
ers, hot  in  order 
to  protect  their 
rights  as  chart- 
erers, are  not 
entitled  to  an 
injunction, 
founded  merely 
on  their  right 
as  managing 
owners,  but  can 
be  entitled  to 
such  injunction 
only  on  the 
foundation  of 
their  rights  as 
charterers. 


The  Plaintiffs  then  insisted  that  they  were  the  manag- 
ing owners  of  the  ship,  an<J,  as  managing  owners,  had  a 
right  to  control  her  destination.  The  bill  certainly 
states  that  the  Plaintiffs  were  managing  owners;  but 
the  question  here  is,  whether  they  have  relied  on  their 
character  of  managing  owners,  except  for  the  purpose 
of  protecting  their  interest  in  the  cargo  as  charterers : 
that  is,  whether  they  do,  by  their  bill,  allege  any  injury 
which,  in  the  present  stage  of  the  cause,  would  sustain 
an  injunction,  except  the  injury  arising  from  the  alleged 
misappropriation  of  the  cargo  by  Williams.  It  appeals 
to  me,  that  the  Plaintiffs,  in  these  pleadings,  have  relied 
upon  their  power  as  managing  owners  solely  for  the 
purpose  of  protecting  their  interests  as  charterers, — that 
they  have  not  alleged  any  case  for  an  injunction,  on 
the  ground  of  managing  ownership,  if  you  put  out  of 
consideration  the  fact,  that  they  were  the  charterers  of 
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the  ship  also.     I  may  also  observe,  with  regard  to  the        1846. 

form  of  the  injunction  which  is  asked,  that,  if  the  Plain-      L,Dorrr 

tiffe  had  applied  in  direct  terms  that  I  should  order  the     w   •• 

^rMr^  Williams. 

captain  to  cany  the  ship  to  Liverpool,  I  could  not,  per-         

haps,  on  motion  have  done  so.    But,  an  injunction  re-  wbcthcTtbe 

straining  him  from  permitting  the  ship  to  remain  in  the  Court  will 

port  o{  London,  or  any  other  place  than  Liverpool,  is  in-  junction,  re- 

directly  ordering  that  the  ship  be  taken  to  Liverpool  Jj£yfJ^ 

The  Court  has  always  expressed  great  disinclination  to  j™*  VjjJ? 

gnat  injunctions  in  a  form  which  has  no  meaning,  ex-  than  •  certain 

oept  as  it  compels  a  party  to  do  a  positive  act   Whether,  in  effect,  com- 

in  to  cue,  it  would  be  proper  to  mrie  »ch  .n  order,  g*£Zk 

it  is  not  necessary  for  me  to  decide  on  the  present  I**— «•*»*' 
motion  (a). 

The  substantial  question  in  the  cause  is,  in  whom, 
upon  this  motion,  am  I  to  assume  the  property  in  the 
cargo  to  be  ?  It  appears  to  me  to  be  quite  clear  that 
the  onus  is  on  the  Defendant  Williams  to  prove  that 
any  part  of  this  guano  belongs  to  him,  filling,  as  he  does, 
the  two  characters  of  master  and  part  owner  of  the  ship, 
and  therefore  being,  in  the  latter  character,  one  of  the 
parties  to  the  contract  now  in  question.  The  ship  went 
out  for  a  cargo  of  guano,  and  she  has  returned  to  this 
country  with  a  cargo  of  guano ;  prim&  facie,  therefore, 
the  ship  and  cargo  would  be  regarded  as  having  arrived 
in  fulfilment  of  the  contract 

Now,  with  regard  to  the  forty  tons  of  guano,  which  is 
distinguished  from  the  remainder  by  the  circumstances 
under  which  it  was  procured,  the  Plaintiffs  are,  I  think, 
upon  this  motion,  entitled  to  be  protected*  True  it 
is,  that,  according  to  the  terms  of  the  charter-party, 


(a)  See  Blakemore  v.  Glamorganshire  Canal  Company, 
1  Myl.  &  K.  154. 
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as  I  understand  it,  the  master  had  done  his  duty  when 
he  announced  to  Lament  the  arrival  of  himself,  his 
ship,  and  crew,  at  Ichaboe,  and  offered  to  load,  and  per- 
form the  contract.  The  charterers  were  there  repre- 
sented by  Lament.  The  agreement  made  by  Lament, 
with  the  captain  of  another  ship,  that  the  crew  of  the 
"  Magnet"  should  help  the  other  crew  in  loading  such 
other  ship,  on  condition  that  four  of  the  crew  of  the 
"Magnet"  should  be  allowed  to  get  guano  for  the 
"  Magnet"  was  not  exactly  according  to  the  terms  of  the 
charter-party.  All  that  the  charter-party  required  was, 
that  the  "  Magnet"  and  her  crew  should  take  on  board 
such  guano  as  the  charterers,  or  Lamont,  or  the  factor  of 
the  merchants,  should  furnish  them  with.  I  will  sup- 
pose it  possible,  therefore,  that  Williams  might  have  said, 
"  This  is  not  part  of  my  obligation,"  and  that  he  might 
have  refused  to  allow  the  crew  to  work  the  guana  I 
give  no  opinion  whether  he  would  have  been  justified 
in  such  refusal,  but  will  suppose  he  might  lawfully 
have  done  so.  He  did  not  so  act.  The  forty  tons 
were  taken  on  board  by  the  crew  of  the  "  Magnet,"  and 
it  appears  to  me  impossible  to  dispute  the  Plaintiffs'  right 
to  treat  that  part  of  the  cargo  as  taken  on  board  under 
the  charter-party;  and  to  that  extent,  as  I  have  said,  the 
Plaintiffs  are  entitled  to  an  order  on  this  motion. 


With  regard  to  the  remaining 390  tons,  a  differentques- 
tion  arises.  The  first  question,  assuming  that  the  facts  of 
the  case,  as  stated  by  the  Defendant  Williams,  are  true, 
is,  whether  in  law  the  guano  would  be  the  property  of 
the  charterers,  or  the  property  of  the  owners,  on  whose 
behalf  the  captain  alleges  that  he  purchased  it.  The 
obligations  of  the  captain  are  of  a  very  high  and  strict 
nature.  He  is  not  prim&  facie  allowed  to  make  any  profit 
by  the  use  of  the  ship.  If  he  attempts  to  do  so,  the 
owners  may  claim  the  profits  which  have  been  so  made; 
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for,  as  expressed  in  one  of  the  cases,  by  seeking  to  take 
the  benefit  of  the  ship,  he  has  placed  himself  in  a  situation 
adverse  to  his  duty,  which  is,  to  exert  all  his  powers  to 
make  the  ship  useful  and  beneficial  to  the  owners.  But 
the  whole  evidence  stated  by  the  Defendant  Williams, 
without  any  qualification,  appears  to  amount  to  this, — 
that,  after  the  forty  tons  of  guano  were  put  on  board, 
there  was  a  difficulty  in  getting  more ;  that,  after  repeated 
applications  to  Lament,  Lamont,  in  terms,  told  William* 
he  could  do  no  more ;  and  that  Lamont  shortly  after- 
wards left  the  island.  In  the  interim,  after  Lament  had 
told  Williams  he  could  do  no  more,  Williams  made  some 
arrangement  with  the  master  of  the  "Ariadne"  under 
which  he  was  allowed  to  take  such  guano  as  he  should 
find  on  a  particular  road,  making  in  its  place  a  commu- 
nication on  planks  for  the  people  of  the  "  Ariadne"  It 
appears  that  when  the  "  Magnet"  had  received  on  board 
about  ten  tons  in  this  manner,  Lamont  interfered  and 
took  the  road,  and  sent  the  guano  (except  the  ten  tons) 
which  Williams  had  collected  on  board  other  ships  be- 
longing to  the  Plaintiffs.  It  appears  to  me,  then,  that 
there  was  not  only  an  interruption  by  Lamont,  but  a 
positive  statement  by  him  (representing  all  the  char- 
terers) that  he  could  get  no  more  guano.  The  reason 
why  he  could  not  get  it  is  sufficiently  explained  by  the 
arrangements  of  the  committee,  who  had  allotted  different 
portions  to  different  ships. 


1846. 


Judgment. 


In  that  state  of  things,  the  captain  having  been  in- 
formed by  Lamont  that  he  could  do  nothing  more,  and 
Lament  haying  left  the  island  without  any  specific  in- 
structions to  the  captain,  the  question  would  be,  whether 
the  captain  was  bound  to  be  active  in  procuring  the  guano, 
and  whether,  if  he  had  brought  home  the  ship  without 
fpuno,  the  charterers  could  have  refused  to  pay  the 
freight.   I  confess,  if  that  which  Williams  states  be  true, 
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it  appears  to  me  that  Williams  had  done  his  duty,  and 
that  the  contract  would  have  remained  in  force  against 
the  charterers,  if  he  had  gone  home  without  a  cargo. 
I  do  not,  of  course,  now  decide  the  cause:  the  facts  may 
be  altered  at  the  hearing,  and  a  totally  different  case 
may  arise.  The  ten  tons  of  guano  must  be  looked  upon 
as  in  the  same  situation,  for  the  present  purpose,  as  the 
rest  of  the  cargo.  Lamoni  made  no  claim  to  it  on  the 
ground  of  its  being  a  shipment  on  board  the  "Mag- 
net? but  rather  insisted  that  he  had  a  right  to  it,  for 
other  ships. 

I  think,  therefore,  upon  the  facts  relied  upon  by  the 
Defendant  Williams,  I  must  assume  the  law  to  be  in  his 
favour.  The  charterers  not  having  thought  fit  to  fill 
the  vessel,  and  no  person  having  offered  a  cargo,  he  has 
himself  procured  a  cargo.  To  illustrate  my  meaning,  I 
will  suppose  that,  instead  of  a  cargo  of  guano,  WSKams 
had  brought  home  a  cargo  of  another  kind :  could  the 
charterers  have  claimed  the  property  in  such  other  cargo? 
In  my  opinion  they  could  not.  And  if  that  be  so,  the 
fact  of  his  bringing  home  a  cargo  of  guano  cannot  alter 
the  right,  although  it  may  make  the  case  more  difficult 
of  proof  on  his  part 


Am  I  then  to  take  the  case,  as  stated  by  the  Defend- 
ant, to  be  true  ?  There  is  no  evidence  to  contradict  it 
It  is  true,  as  the  Plaintiffs  say,  that,  Lamoni  being  absent, 
there  is  no  person  here  to  give  an  explanation  of  the  cir- 
cumstances. But  the  Plaintiffs  are  applying,  before  the 
hearing  of  the  cause,  for  an  interlocutory  order,  on  such 
evidence  as  the  Court  can  have  before  it  in  this  stage  of 
the  cause.  I  cannot,  in  the  circumstances  of  this  case, 
refuse  credit  to  the  testimony  of  Williams,  and  he  swears 
positively  that  facts  took  place  which,  in  my  view  of 
the  law,  set  the  captain  at  liberty  to  bring  the  ship  home 
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without  a  cargo,  if  he  thought  proper  to  do  so;  or  with 
a  cargo  on  account  of  the  owners. 

I  grant  the  injunction,  as  to  the  forty  tons,  until  fur* 
ther  order  of  the  Court;  and  I  make  no  other  order 
on  the  motion,  except  reserving  the  costs.  The  injunc- 
tion does  not,  of  course,  involve  the  necessity  of  keeping 
that  portion  of  the  cargo  in  the  ship.  It  will  not  pre- 
vent the  parties  from  warehousing  it:  that  is  not  part* 
ing  with  it 


1845. 


Thk  motion  was  made  before  the  Lord  Chancellory  and  was  re- 
futed. The  case  was  afterwards  compromised,  by  the  Defendant 
giving  up  the  cargo  of  guano  to  the  charterers  at  a  freight,  and  pay- 
ing thereon  a  certain  sum  as  liquidated  damages  for  the  decline  in 
price  after  the  arrival  of  the  ship ;  and  the  charterers  agreeing  to 
allow  such  demurrage  as  might  be  fairly  due  to  the  ship  for  her  de- 
tention at  Ichaboe,  and  also  the  extra  expenses  incurred  in  pro- 
curing the  cargo. 


Judpnent. 


BIGGS  v.  PENN. 

1  HE  testator  bequeathed  his  personal  estate  to  Perm 
and  Bromley,  his  executors,  upon  certain  trusts,  and  he 
directed  them  to  sell  and  get  in  the  same  as  soon  as 
conveniently  might  be  after  his  decease.  The  testator 
died  in  1833 ;  both  of  the  executors  proved  the  will 
Bromley  died  in  1839.  The  bill  was  filed  by  the  cestui 
que  trust  under  the  will,  against  Penn  only,  alleging 
that  Bromley  had  died  intestate  and  insolvent,  and  that 
his  next  of  kin  had  refused  to  procure  letters  of  admi- 
nistration to  his  estate.  The  bill  alleged,  that  Penn  and 
Bromley  were  offered  1200/.  for  the  lease  and  goodwill 
of  livery  stables  and  business  which  had  been  carried 
<m  by  the  testator,  but  had  refused  to  sell  the  property 
for  that  sum ;  and  that,  after  keeping  it  in  their  hands 


25th  Sf  26M 
April. 

The  32nd  Or- 
der  of  August, 
1841,  enabling 
a  plaintiff  to 
proceed  against 
one  or  more 
person!  sever- 
ally liable,  doea 
not  apply  to 
the  case  of  an 
administration 
suit,  in  which 
a  complete 
decree  cannot 
be  made  unlets 
all  the  persons 
liable  are  par- 
ties. 

Statement. 


Statewtent. 
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1846.  until  the  death  of  Bromley,  unproductive,  and  at  a  con- 
siderable rent,  Penn  had  finally  sold  it  for  about  160L 
The  bill  charged,  that  the  executors  had  thereby  com- 
mitted a  breach  of  trust,  and  that  the  Defendant  Penn 
was  answerable  for  the  .loss  thus  occasioned;  and  it 
prayed  that  an  account  might  be  taken  of  the  personal 
estate  and  effects  of  the  testator  come  to  die  hands 
of  the  Defendant  Perm,  or  which,  but  for  his  wilful 
neglect  and  default,  might  have  been  received  by  him; 
and  that,  in  taking  such  account,  the  Defendant  Penn 
might  be  charged  with  the  difference  between  the  sum 
offered  for  the  lease,  premises,  and  goodwill,  and  the 
sum  which  the  same  premises  subsequently  produced; 
and  that  the  residue  of  the  personal  estate  might  be 
ascertained  and  distributed  in  a  due  course  of  admi- 
nistration. 

The  Defendant  Penn  admitted  that  about  9002.  had 
been  offered  at  a  sale  by  auction  for  the  lease  and  good- 
will of  the  premises,  but  said  that  the  same  had  been 
bought  in  contrary  to  his  wish,  and  by  the  direction  of 
Bromley,  his  co-executor ;  and  that,  after  the  death  of 
Bromley,  the  Defendant  had  sold  the  same  for  165t 
The  answer  contained  the  following  passage: — "And 
this  Defendant  submits  to  this  honourable  Court,  whe- 
ther all  proper  parties  are  before  this  Court  in  this 
suit;  and  this  Defendant  claims  the  same  benefit  of 
the  said  objection  as  if  he  had  demurred  to  the  said 
bilL" 

The  Plaintiff  set  down  the  cause,  "  upon  the  Defend- 
ant's objection  for  want  of  parties,"  under  the  Order 
XXXIX  of  August,  1841. 

Mr.  IVray,  for  the  Defendant,  submitted  that  the 
passage  in  the  answer  was  not  such  a  suggestion  of  a 
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defect  of  parties,  as  came  within  the  meaning  of  the      ^  1846, 
39th  order;  some  definite  party  must  be  referred  to,  in 
order  to  amount  to  such  an  objection. 


Argument. 

The  Vice-Chancellor  said,  that  the  submission  in  Suggestion  by 

i  111  «      *  i         IMWWOflW- 

the  answer — whether  the  proper  parties  were  before  the  feet  of  parties, 
Court,  accompanied  by  the  claim  of  the  same  benefit  of  c^VuLLuic 
the  objection,  as  if  the  Defendant  had  demurred  to  the  ^L^jL'f 
bill— was  clearly  a  suggestion  that  the  bill  was  defective 
for  want  of  parties,  and  entitled  the  plaintiff  to  set  the 
cause  down  upon  the  objection. 


Mr.  Wray,  in  support  of  the  objection,  argued  that 
the  Plaintiff  could  not  be  permitted  to  single  out  one  of 
several  trustees  or  executors,  and  make  him  solely  re- 
sponsible to  them  for  acts  which  had  been  done  by  the 
others;  leaving  him  to  recover  against  them,  as  he 
might  be  able,  by  some  circuity  of  proceeding.  If  the 
Plaintiffe  would  charge  the  surviving  trustee,  they  must 
charge  the  representative  of  the  deceased :  Walker  v. 
Synumds  (a).  The  liabilities  of  all  the  trustees  must 
be  determined  in  one  proceeding;  and,  notwithstanding 
what  was  stated  by  the  bill,  it  might  turn  out  that 
the  estate  of  the  deceased  executor  in  this  case  would 
be  enough  to  answer  his  default  (if  any)  in  this  suit. 
The  refusal  to  sell  the  property  at  the  higher  price  was 
peculiarly  the  act  of  the  deceased,  and  he,  or  those  who 
represented  him,  might  be  able  to  assign  sufficient  rea- 
son to  justify  that  refusal. 

Mr.  Kenyan  Parker  and  Mr.  Stinton,  for  the  Plaintiffs, 
said,  that  the  breach  of  trust  alleged  in  this  case  was 

(a)  3  Swain.  75,  per  Lord  Eldan. 
vol.  iv.  II  H.  W. 
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one  for  which  the  executors  were  jointly  and  severally 
liable;  and  they  relied  on  the  Order  XXXII,  of 
August,  1841,  as  entitling  the  Plaintiff  to  proceed 
"  against  one  or  more  of  the  persons  severally  liable:" 
Perry  v.  Knott  (a)  Kcllaway  v.  Johnson  (6). 


Judgment.  The  Vicb-Chancellob  raid,  that,  where  the  case  was 
one  of  a  specific  claim  or  injury  which  could  be  sepa- 
rately dealt  with,  it  would  be  sufficient,  under  the  order, 
to  bring  one  or  more  of  the  parties  severally  liable  be- 
fore the  Court ;  but,  in  this  case,  the  charge  as  to  the 
breach  of  trust  in  the  particular  matter  of  the  sale  was 
only  incidental  to  the  general  administration  of  the 
estate ;  and  that  administration  could  not  be  had  in  the 
absence  of  the  executors  of  Bromley.  The  order,  there- 
fore, if  it  applied  to  the  case  of  the  sale  standing  alone, 
would  not  help  the  Plaintiff,  The  objection  must  be 
allowed,  but,  as  the  Defendant  had  taken  the  exception 
in  so  vague  a  form,  without  specifying  in  his  answer 
the  parties  which  he  required  to  be  brought  before  tie 
Court,  no  costs  should  be  given. 


The  cases  of  Madox  v.  Jackson,  3  Atk.  406,  Coclbum  v.  Thomp- 
son, 16  Yes.  926,  Angtrttem  v.  Clarke,  3  Swanst.  147  n„  sod 
Seddon  v.  Connelly  10  Sim.  83,  were  not  cited;  nor  was  the  allega- 
tion of  insolvency  called  to  the  attention  of  the  Court,  as  obviating 
the  objection. 


(a)  5  Beav.  293. 


(©)  Id.  319. 
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WILKIN  v.  NAINBY.  ^fS* 

8th  Nov. 
An  attachment  for  want  of  answer  was  issued  against  $£££*" £d 
the  Defendant,  and  was  lodged  at  the  Queen's  Prison,  remanded  until 
(where  the  Defendant  was  a  prisoner),  on  the  11th  of  swer  the  bill  ~ 
April,  1845.     On  the  24th  of  April,  the  prisoner  was  ^^^J 
brought  to  the  bar  of  the  Court  by  habeas  corpus  cum  theConrtihouid 
causis,  and  remanded  to  prison  until  he  should  an-  der,  filed  a  plea, 
ewer  the  bill,  clear  his  contempt,  or  the  Court  should  an  order,  upon 
otherwise  order.      On  the  9th  of  June  die  Defend-  gS^J, 
ant's  solicitor  applied  to  the  Plaintiffs  solicitor  for  an  «°Us,  upon 

certificate  of 

account  of  the  coats  of  the  contempt,  stating  that  the  plea  filed,  to 
answer  would  be  filed  immediately.     On  the  10th  of  {E^SSt,01 
June,  the  Plaintiff's  solicitor  sent  the  account  of  the  *?d  for  hi8  **■• 

charge  upon 

costs,  amounting  to  10/.  5*.  2d.     No  payment  or  ten-  payment  or 
der  of  the  coets  was  made ;  and  on  the  12th  of  June  costs ;  he  did 
the  Defendant  filed  his  plea  to  the  bUL     On  the  23rd  £*&T,£h 
of  Jane,  the  Defendant  obtained  the  following  order,  "**•> wd  the 

^  Court,  on  mo- 

ex  parte,  at  the  Bolls : — "  Upon  the  humble  petition  tion  by  the 
of  the  Defendant,  J.  H.  Nainby,  this  day  preferred  unto  Semi  the°piea 
&c,  it  was  alleged  that,  the  petitioner  being  in  the  cus-  £e^le'ken  off 
tody  of  the  Keeper  of  the  Queen's  Prison  for  his  con-      .   .  m   . 

A  defendant 

tempt  in  not  answering  the  Plaintiff's  bill  in  this  cause,  in  contempt 
he  hath  since  put  in  his  plea  thereto,  as  appears  by  the  ^rerto an*"* 
certificate  of  the  Clerk  of  Records  and  Writs,  annexed  ;ppMf»*>n  ^ 

'  founded  on  the 

to  the  said  petition.     It  was  therefore  prayed  that  the  contempt,  ob- 
petitioner  might  be  discharged  out  of  the  custody  of  plaintiff  has  not 
the  Keeper  of  the  Queen's  Prison,  as  touching  his  said  thecanse^lch 
contempt,  upon  payment  or  tender  of  the  costs  thereof  mi*ht  |*Te 
to  thti  Plaintiff's  solicitor  or  agent ;  which  is  ordered  ac-  a  waiver  of  the 
cordingly.     And  it  is  ordered  that  it  be  referred  to  the  coa  !ULl 
taxing-master  in  rotation  to  tax  such  costs,  and  hereof     SMemeni> 
notice  is  to  be  given  forthwith," 
u2 
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Judgment. 


14M  July. 
Argument. 


Judgment. 


A  motion  was  made  on  behalf  of  the  Plaintiff,  before 
the  Master  of  the  Rolls,  to  discharge  that  order ;  and, 
in  the  meantime,  on  the  9th  of  July,  the  Plaintiff  gave 
notice  of  motion  that  the  plea  might  be  taken  off  the 
file,  and  the  Defendant  ordered  to  pay  the  costs  of  the 
motion. 


Mr.  Terrell,  for  the  motion,  said,  that  filing  the 
plea  without  previously  paying  the  costs  of  the  con- 
tempt was  irregular :  Foulkes  v.  Jones  (a). 

Mr.  Craig,  for  the  Defendant,  referred  to  the  35th 
order  of  August,  1841,  and  submitted  that  the  plea 
ought  to  be  held  good,  as  the  plaintiff  had  not  set  it 
down  for  argument  within  three  weeks ;  nor  had  within 
that  time  applied  to  take  it  off  the  file,  if  he  alleged  it 
to  be  irregular.  The  Defendant,  on  the  other  hand, 
had  taken  the  proper  course  to  procure  the  taxation  of 
the  costs,  which  would  have  been  effected  under  the 
order  made  at  the  Bolls.  There  was  no  precedent  of  a 
previous  taxation,  in  order  to  enable  the  defendant  to 
plead.  The  order  for  taxation  was  in  fact  refused, 
except  upon  the  allegation  that  the  Defendant  had 
filed  his  plea  or  answer,  and  that  step  was  accordingly 
taken  in  the  first  instance,  as  preliminary  to  the  taxa- 
tion. 


Vice-chancellor  : — 

The  result  of  the  inquiries  I  have  made  is,  that  the 
Plaintiff  is  entitled  to  have  the  plea  taken  off  the  file, 
unless  he  has  lost  that  right  by  having  omitted  to  set 
the  plea  down  under  the  35th  Order  of  August,  1841. 

Where  an  attachment  for  want  of  answer  is  issued, 
(a)  2  Beav.  274. 
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bat  not  executed,  or,  if  having  been  executed,  no  fur- 
ther proceedings  have  been  taken  thereon,  the  amount 
of  cost*  to  be  paid  by  the  Defendant  to  the  Plain- 
tiff upon  filing  his  plea  or  answer  are  fixed  by  rule. 
But,  where  any  further  proceedings  have  been  had  on 
the  return  of  the  attachment,  either  by  motion  for  a 
messenger,  or  habeas  corpus,  or  other  proceeding,  the 
costs  are  taxed  costs.  In  the  former  case,  the  De- 
fendant is  bound  to  tender  the  fixed  costs  immediately 
upon  filing  his  plea  or  answer.  If  the  Plaintiff  refuses 
to  accept  the  costs  being  fixed  costs,  or  if  such  pro- 
ceeding8  have  been  taken  as  render  the  costs  taxable, 
the  Defendant  ought,  in  the  former  case,  immediately  to 
obtain  and  serve  an  order  to  be  discharged  from  the 
contempt;  or,  in  the  latter  case,  to  be  so  discharged 
upon  payment  or  tender  of  the  costs  to  be  taxed,  and 
for  reference  to  the  Master  to  tax  such  costs  accord- 
ingly; and,  upon  obtaining  the  bill  of  costs,  either  to 
pay  the  amount  or  carry  the  bill  into  the  Master's  office 
without  delay,  and,  when  taxed,  tender  the  amount  im- 
mediately. If  he  omits  in  either  case  to  comply  with 
this  practice,  the  Plaintiff  has  a  right  to  insist  that  the 
plea  or  answer  (for  the  practice  is  the  same  in  either 
case)  shall  not  remain  upon  the  file ;  and,  in  order  to 
enable  him  to  insist  upon  that  right,  the  Plaintiff  is 
bound  to  take  no  proceeding  whatever  founded  upon 
such  plea  or  answer  in  the  meantime. 


1846. 


Judgment. 


In  this  case,  it  appears  by  affidavit  that  the  bill  of 
costs  had  been  delivered  to  the  Defendant  before  the 
plea  was  filed,  and  that  the  Defendant  has  never 
offered  to  pay  the  amount,  or  proceeded  to  get  it  taxed ; 
and  the  Plaintiff  is,  therefore,  justified  in  his  present 
application,  unless  his  rights  have  been  varied  by  his  not 
setting  down  the  plea  under  the  35th  Order  of  August, 
1841. 
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Judgment. 


That  point  must  also  be  answered  in  the  Flab- 
tiff's  favour.  As  a  general  rule,  a  party  in  contempt 
cannot  be  heard,  except  for  the  purpose  of  clearing  his 
contempt,  or  getting  rid  of  the  order  which  put  him  in 
contempt.  The  late  cases  before  Lord  Coitenham  have 
restrained  this  rule  within  very  reasonable  limits:  WU- 
$on  v.  Bates  (a),  and  King  v.  Bryant  (b) ;  but  Lord  Cot- 
tenham  has  not  decided  that  a  defendant  in  contempt 
can  be  heard  to  object,  to  an  application  by  the  plaintiff 
founded  upon  the  contempt,  that  he  has  not  taken  a  step 
in  the  cause  which,  if  taken,  would  have  been  a  waiver 
of  the  contempt. 


The  Defendant  was  given  until  one  week  before 
Michaelmas  Term  to  clear  his  contempt,  and  answer  the 
bill;  and  he,  undertaking  to  put  in  his  answer  by  that 
time,  the  Plaintiff  was  not  to  proceed  upon  the  con- 
tempt before  the  said  day  of  term. 


Nov.  8. 
The  Orders  of 
May,  1845, 
do  not  take 
away  the  right 
of  proceeding 
upon  contempt, 
to  take  the  bill 
pro  confeno, 
under  the  sta- 
tute 1  W.  4, 
c.  36. 


Mr.  TerrM  moved  that  the  bill  might  be  taken  pro 
confesso.  He  submitted,  that  it  was  competent  to  the 
Plaintiff  to  proceed  under  the  stat.  1  WilL  4,  c.  86, 
and  that,  although  the  order  of  May,  1845,  had  now 
come  into  operation,  yet  the  Order  LXXVI  of  May, 
1845,  was  not  made  compulsory,  so  as  to  exclude  the 
other  practice.  If  that  were  the  effect,  the  Plaintiff,  in 
this  case,  would  be  placed  in  a  worse  position  than  be- 
fore, and  must  commence  de  novo. 


The  Vice-chancellor  said,  that  the  orders  did  not 
take  away  the  right  of  proceeding  under  the  statute,  if 
the  parties  preferred  that  course. 


(o)  3  Myl.  &  Cr.  197. 


(b)  Id.  191. 
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MORGAN  v.  ELSTOB.  ' Jidf 

29M  April. 
IN  a  suit  to  administer  the  estate  of  Joseph  Wilson,  CUm  by  a 

creditor,  in  an 

a  creditor  named  RiddeU  claimed  to  prove  a  debt  of  administration 
20001,  being  the  penalty  of  a  bond  entered  into  by  the  penalty  of 
WUsom  in  1808,  whereby  he  bound  himself  to  write,  l££g£ 
finish,  and  complete  for  publication,  a  "  Geographical  non-perform- 
History  of  Mountains,"  and  deliver  the  same  to  the  tract   The 
printer  by  a  certain  day  in  1810.     Wilson  failed  in  JKSJ?^ 
delivering  the  work  before  some  time  in  1811;  and,  gJJJ* »■».  *» 
owing  to  such  default,  many  of  the  subscribers  refused  creditor  liberty 
to  take  their  copies  of  the  work ;  and  RiddeU  claimed  action  on  the 
damages  to  the  amount  of  the  penalty.    Much  litigation  ~^  JJJ" 
took  place  between  the  parties.     Wilson  filed  his  bill  brought,  and 

.  the  jury  found 

against  RiddeU  in  181 1  to  be  relieved  from  the  bond  (a),  a  yerdiet  for 
but  no  decree  was  made  in  the  cause ;  and  Wilson  died  (the  creditor), 
in  prison  in  1820.  In  1838,  the  estate  of  Wilson  became  ***  **  «»i- 

*  7  a  nal  damages. 

entitled  to  a  sum  of  4000Z.  under  the  ultimate  trusts  of  The  Court, 
a  marriage   settlement;   and  administration  was  then  suit,  refused" 
taken  out  by  the  Defendant  JElstob.     The  next  of  kin  of  J*J  ofmakij 
Wilson  were  before  the  Court,  and  resisted  the  claim  of  the  claim  before 

the  Master,  and 

RiddeU  The  Master  found  the  fact  of  the  claim  the  costs  of  the 
having  been  made,  but  did  not  report  either  in  favour  him°the  costs™ 
of  or  against  it     The  parties  excepted  to  this  report;  «i0j£eexccp" 

and  the  Court  thereupon  ordered  the  exceptions  to  stand         

over,  and  that  RiddeU  should  be  at  liberty  to  bring  such  *  m  ' 
action  at  law  as  he  should  be  advised  on  the  bond,  un- 
dertaking to  bring  the  same  within  two  months,  and  to 
deal  with  the  judgment  as  the  Court  should  direct ; 
and  the  next  of  kin  were  to  be  at  liberty  to  defend  the 
action,  indemnifying  the  administrator.  The  action 
was  tried  at  the  sittings  in  London  after  Michaelmas 


(a)  See  Hardy  v.  Martin,  1  Cox,  26. 
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SUttment. 


CASES  IN  CHANCERY. 

Term,  1844.    The  jury  found  a  verdict  for  the  Plain- 
tiff Riddell,  with  40*.  damages. 

The  cause  now  came  again  upon  the  exception.    The 
costs  of  the  action  amounted  to  about  £260. 


Argument.  Mr.  Tinney  and  Mr.  Roli,  for  Riddell,  the  creditor, 

relied  on  the  judgment  at  law,  as  establishing  that  Rid- 
dell was  a  creditor  on  the  estate :  the  administrator  and 
next  of  kin  had  denied  that  he  was  a  creditor  for  any 
sum  whatsoever:  that  question  had,  therefore,  been 
determined  in  his  favour,  and  he  was  entitled  to  the  costs 
of  the  proceedings. 

Mr.  Romilfy  and  Mr.  JFillcock,  for  the  parties  interested 
in  the  estate,  referred  to  Forward  v.  Duffieldfa),  and 
Calvert  v.  The  London  Dock  Company  (ft),  as  shewing, 
that,  where  a  party  demanded  more  than  he  succeeded 
in  recovering,  notwithstanding  he  obtained  nominal 
damages,  he  must  bear  the  costs  of  the  suit  occasioned 
by  the  unjust  demand. 


Judgment.  The  VICE-CHANCELLOR  said  that  the  action  had  tried 
two  questions :  first,  whether  there  was  a  breach  of  the 
contract,  entitling  the  Plaintiff  to  any  damages ;  and, 
secondly,  if  there  were  such  breach,  what  was  the  amount 
of  the  damages  thereby  occasioned.  The  Plaintiff  at 
law  had  succeeded  on  the  first  question,  but  he  had 
failed  to  substantiate  the  claim  which  he  made  in  respect 
of  damages :  he  was  not  entitled  to  the  costs  of  the 
action,  for,  if  the  claim  had  been  limited  to  40*.,  (the 
sum  recovered),  it  might  have  been  admitted;  and,  for 


(a)  i  Atk.  555. 


(6)  2  Keen,  645. 
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the  same  reason,  he  was  not  entitled  to  the  costs  incurred        ig^. 
in  support  of  his  charge  before  the  Master.    The  costs 
ofBiddeli  of  the  exceptions  were  ordered  to  be  paid  to 
him  by  the  Defendants. 

Judgment. 


MEDHURST  v.  ALLISON.  i3m  4-  \m 

Mr  M'NAGHTEN,  for  the  Plaintiff,  moved  for  Juriadicu011 


or 


leave  to  set  down  the  cause  upon  an  objection  for  want  dteretiooary 

r  •*  power  of  the 

of  parties,  notwithstanding  the  fourteen  days  allowed  by  Court,  by  the 
the  Order  XXXIX,  of  August,  1841,  had  elapsed.    In  iutute  8  &% 
Calvert  v.  Gaudy  (a),  the  Lord  Chancellor  had  deter-  J^'Jol^ior 
mined  that  the  Court,  in  the  exercise  of  its  ordinary  reiw  the  terms 
jurisdiction,  had  no  power  to  relax,  or  vary  the  general  Orders  of 
orders  of  August,  1841,  inasmuch  as  those  orders  were  Ao*1"t» 1841* 
made  by  the  advice  and  consent  of  the  judges  of  the     statement. 
Court,  pursuant  to  the  statute  4  Vict,  c  94,  and  4  &  5 
Vict,  c  52,  and  they  thereby  acquired  (subject  to  the 
resolution  of  either  House  of  Parliament,  made  within  a 
certain  time)  all  the  force  and  effect  of  an  act  of  Parlia- 
ment, and  could  be  only  varied  or  rescinded  by  two  or 
more  of  the  judges  of  the  Court,  proceeding  according  to 
the  forms  required  by  the  act,     This  difficulty  had  been 
subsequently  removed  by  the  statute  8  &  9  Vict,  c  105, 
s.  2,  which  enacted  that  all  orders  made  and  to  be  made 
under  that  act,  and  under  the  two  preceding  acts  upon 
which  the  orders  of  August,  1841,  were  founded,  or  any 
of  such  acts,  should  for  ail  purposes  be  deemed  and  taken 
to  be  general  rules  and  orders  of  the  Court  of  Chancery. 
This  provision  had  the  effect  of  restoring  to  the  Court 
the  power  of  dealing  with  the  general  orders  of  August, 


(a)  1  Phil.  518. 
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1846.        1841  (a)»  **  TOth  ^e  other  general  orders  of  the 
,7    -  Court 

V. 

llison.         jt  appeare(j  fry  tjie  affidavit  that  the  answer,  taking 
Statement.    ^he  objection  aa  to  parties,  was  filed  in  the  long  vaca- 
tion. 


Argument.  Mr.  Giffard,  for  the  Defendant,  submitted  that  the 
motion  was  unnecessary.  The  time  of  vacation  did  not 
now  reckon  in  the  computation  of  time  for  setting  down 
objections  for  want  of  parties ;  Order  XIV,  s.  8,  of 
May,  1845) ;  and,  as  those  orders  took  effect  on  the  28th 
of  October,  it  was  competent  to  the  Plaintiff  to  set  the 
cause  down  within  fourteen  days  from  that  date. 


Judgment. 

Where  the  time 
allowed  for 
taking  a  certain 
atep  in  a  cause 
expired  before 
the  General 
Ordera  of  May, 
1845,  came 
into  operation, 
those  Ordera  do 
not  revive  it. 


The  Vice-chancellor  said,  that  the  orders  of  May, 
1845 ,  did  not  revive  the  period  of  fourteen  days,  which 
had  expired  before  those  orders  came  into  operation; 
and  under  the  discretionary  power  given  by  the  effect  of 
the  statute  8  &  9  Vict,  c  105,  s.  2,  and  upon  an  affi- 
davit accounting  for  the  delay,  he  made  the  order :  the 
costs  of  the  motion  to  be  paid  by  the  Plaintiff. 


(a)  It  also  applies  to  the  or- 
ders of  the  8th  of  May,  1845, 
which,  however,  are  doubly 
guarded  against  the  above  diffi- 
culty by  the  clause  of  the  sta- 
tute, and  by  the  form  of  the 
mandatory  introduction    to  the 


orders.  See  Bearan,  Ord.  Can., 
p.  271.  Compare,  on  the  abore 
point,  the  form  of  the  ordering 
clause  of  the  orders  of  August, 
1 841 ;  Beavan,  Ord.  Can.,  p.  162, 
with  that  of  the  orders  of  1828, 
Id.,  p.  5. 
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1845. 
15th  Dec. 

COURAGE  v.  WARDELL.  1846. 

15th  Jan. 
Mr  J.  H.  PALMER  moved  that  the  bill  might  be  Practice,  on 
taken  pro  confesso  against  the  Defendant  Wardell>  under  jnamfeuo, 
the  Orders  LXXVII  and  LXXVHI,  of  May,  1845.    ^s£ord£. 

of  May,  1845, 
■gainst  a  dc- 

The  Defendant  had  appeared,  by  bis  own  solicitor,  in  fendanttdeemed 
January,  1845.     An  attachment  for  want  of  answer  was  ,con!d©d*  after 
issued  against  him  in  September.    The  affidavits  stated,  JPI5JU^^ 
that  the  Plaintiff's  solicitor  had  been  unable  to  discover  solicitor, 
the  Defendant's  residence,  and  had  only  succeeded  in     statement. 
serving  him  with  the  subpoena,  by  waiting  for  him  at  a 
theatre ;  that  the  Defendant's  own  solicitor  alleged  that 
he  had  not  known  where  the  Defendant  resided  since  the 
suit  began,  but  that  the  Defendant  called  occasionally  at 
hisoffioe ;  that  the  sheriff's  officer  had  made  every  inquiry 
andendeavourto  execute  the  attachment,  without  success : 
that  notice  of  the  motion  for  this  day  was,  on  the  29th 
of  November,  (being  more  than  fourteen  days  ago), 
served  on  the  Defendant's  solicitor. 

In  the  case  of  Harrison  v.  Stewardson  (a),  when  the 
bill  was  taken  pro  confesso  against  an  absconding  De- 
fendant, under  the  1st  Order  of  the  1 1th  of  April,  1842, 
which  was  repealed,  and  for  which  other  orders  were 
substituted,  by  the  Orders  of  the  8th  of  May,  1845,  was 
not,  as  drawn  up,  precisely  in  the  terms  which  the  report 
of  the  judgment  represented  (i);  nor  was  it,  as  drawn 

(«)  2  Mare,  535. 

(6)  The  order  was,  "  That  the  clerk  of  records  and  writs  do  at- 
tend at  the  hearing  of  this  cause  with  the  record  of  the  Plaintiff's 
bill,  in  order  that  the  same  may  be  taken  pro  confesso  against  the 
ttid  Defendant  William  Steward**,  unless  the  said  Defendant  shall, 
°n  or  before  the  first  Monday  in  Easter  Term  next,  shew  unto  the 
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Judgment, 
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up,  altogether  applicable  to  the  practice  which  the  Orders 
of  May,  1845,  (LXXXI)  required 


The  Vice-Chancellob  ordered  that  the  clerk  of  re- 
cords and  write,  in  whose  division  this  cause  is,  should 
attend  on  the  second  day  of  causes  in  the  next  Hilary 
Term,  with  the  record  of  the  Plaintiff's  bill,  in  order 
that  the  same  might  be  taken  pro  confesso  against  the 
Defendant  Wardell,  unless  the  Defendant  should,  on  or 
before  the  first  day  of  such  Hilary  Term,  skew  to  the 
Court  good  cause  to  the  contrary  (a). 

Court  good  cause  to  the  contrary.  But  this  cause  is  not  to  he  heard 
until  after  the  first  cause-day  in  Easter  Term.  Beg.  Lib.  A.  1842, 
p.  402. 


(a)  The  form  since  approved 
and  adopted  in  this  and  in  other 
branches  of  the  Court  does  not 
reserve  to  the  Defendant  the  right 
to  shew  cause  indefinitely;  but, 
in  the  last  clause,  expresses — 
'<  That  the  bill  may  be  taken  pro 
confesso  against  &c,  unless  the 
said  Defendant  shall,  in  the 
meantime,  put  in  his  \answer  to 
the  Plaintiff's  MIL" 

In  Corner  v.  Wilcox,  (14th 
Jan.  1846).  Mr.7Vrretfmovedto 
take  the  bill  pro  confesso  upon  an 
order,  leaving  it  to  the  defendant 
to  shew  cause  generally,  as  in  the 
above  case  of  Courage  v.  War~ 
dell.  Mr.  Wright,  for  the  de- 
fendant, objected  that  the  affi- 
davit, on  which  the  order  was 
made,  did  not  shew  that  the  time 
for  answering  had  expired  before 
the  attachment  was  issued.  [The 
Vice-Chancellor  said  the  Court 
wouldaasume  that  the  attachment 


had  regularly  issued :  it  was  the 
duty  of  the  officers  to  see  that  it 
proceeded  only  upon  proper 
grounds.]  Mr.  Wright  then  sub- 
mitted that  the  affidavits  did  not 
prove  that  the  defendant  had  ab- 
sconded; and  asked  for  a  fort- 
night to  file  his  answer. 

The  Vice-Chancellor  said, 
that  the  cause  to  be  shewn  must 
be  such  as  supposed  the  order  to 
be  right  at  the  time  it  was  made. 
If  that  were  disputed,  the  defend- 
ant must  move  to  discharge  the 
order,  instead  of  shewing  cause 
under  it  No  case  was  made  for 
the  indulgence  sought.  Bill  or- 
dered to  he  taken  pro  confesso. 


The  form  of  order  now  in  use 
does  not  prevent  the  defendant 
from  being  heard,  nor  exclude 
the  discretion  of  the  Court  as  to 
the  order  to  be  made. 
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The  motions  were  continued  from  the  first  day  of        1846. 
Term  to  this  day,  when  cwl^ 


Mr.  J.  H.  Palmer  moved  to  take  the  bill  pro  confesso 
against  W.  Wardell. 

Mr.  C.  A.  Calvert,  for  the  Defendant,  stated  that  the 
answer  had  been  accidentally  delayed  by  the  illness  of 
the  counsel,  who  had  been  instructed  to  settle  it ;  upon 
which,  the  counsel  for  the  Plaintiff  consenting,  the  Court 
ordered  the  bill  to  be  taken  pro  confesso,  but  the  order 
not  to  be  drawn  up  if  the  Defendant  should  pay  the  costs, 
and  put  in  his  answer  within  a  fortnight. 


V. 

Wakdbll. 
Jan.  15M. 


ROBINSON  v.  PURDAY.  sutJm*. 

MR-  BEALES  moved,  under  the  Order  CXIV,  s.  4,  7te*"th°rder 

\8  *)  o«  May, 

of  May,  1845,  to  dismiss  the  Plaintiff's  bill,  for  want  of  1W5,  as  to  the 

•  rm         •  /»  dismissal  of 

prosecution.     The  time  for  publication  had  been  en-  bills  for  want 
larged,  and  the  enlarged  time  had  expired,  and  publica-  J$£SS 
tion  passed  on  the  7th  of  August,  1845 :  no  subsequent  in  *hich  P^U- 
step  had  been  taken.  under  the  old 

practice,  before 
the  Orders  of 

Mr.  Daniel  submitted,   that  the  Defendant  should  2S'tato^«r- 

We  adopted  the  old  practice,  and  set  down  the  cause  ation- 

himself.  Statement. 

The  Vice-Chancellor  said,  that,  in  this  case,  pub- 
lication had  passed  under  the  old  practice.  The  orders 
of  May,  1845,  would,  therefore,  as  soon  as  they  came 
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1846.        into  operation,  apply  to  the  case.    The  motion  was 
regular. 


The  Court  ordered  the  Plaintiff  to  pay  the  costs  of  the  motion; 
Judgment.       and  Up0n  bii  undertaking  to  set  the  came  down  within  a  fort- 
night, made  no  other  order. 


2<»M22c*  PRENTICE  v.  PHILLIPS. 

The  114th  JVlOTION  to  dismiss  the  bill  for  want  of  prosecution. 
i845,rastothe  The  Plaintiff  had  served  the  subpoena  to  rejoin  in 
bi^forViit  January,  1844.  In  the  same  month,  the  Plaintiff  ob- 
of  prosecution,  tained  the  common  order  for  a  commission  to  examine 
to  a  case  where  witnesses  \  and  in  May  following,  he  obtained  an  order 
r^ofnhaTbeei?  ^or  a  commission  to  examine  witnesses  abroad.  No 
T^wbee  other  proceeding  was  taken ;  and  publication  had  not 
a  commission  to  passed.  The  plaintiff  stated,  that  the  delay  had  been 
nessesbeforcthe  occasioned  by  the  difficulty  he  had  found  in  obtain- 
?845IcameiD?o  m%  wnuni^oners  for  the  examination  of  witnesses 

operation,  but     abroad, 
publication  has 
not  passed. 

The  Vice-Chancellor  said,  that  the  Orders  of  May, 

1845,  did  not  apply  to  the  case.     The  cause  was  at 

issue,  and  the  Defendant  might  set  it  down  at  his  own 

request  (a).     The  motion  to  dismiss  was  not  the  proper 

course. 

Motion  refused  (4). 

Mr.  Bigg  and  Mr.  Holt,  for  the  several  parties. 

(a)  See  as  to  the  old  practice  tiff  for  a  new  commission  to  ex- 
in  such  cases .  1  Smith's  Pr.  435.  amine  witnesses,  which  was  grant- 
3rd  edit.  ed;  publication  to  pass  at  a  cer- 

(b)  There  was  at  the  same  tain  day. 
time  a  cross  motion  by  the  Plain- 
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COOPER  V.  PITCHER  Ut  and  3rd 

T  March* 

HE  testator,  by  his  will,  dated  in  1836,  gave  to  trus-  Legacy  to 
tees  (who  were  also  his  executors)  a  sum  of  42002.,  upon  *''£^  dfe"6 
trust  to  divide  the  same  into  six  equal  parts,  and  to  pay  *°  the  testa- 

tor  s  lifetime* 
700/.,  one  sixth  part,  unto  George  Cooper,  the  nephew  without  issue, 

of  the  testator's  late  wife,  and  the  other  parts  to  certain  ^S  intoe  to- 
other persons.  Afterwards,  in  the  same  year,  the  tes-  }**['■  Ufe£5J?.' 
tator  made  a  codicil,  in  which,  after  reciting  the  gift  of  the  child  ii  not 
420021  in  the  will,  he  proceeded : — "  Now  I  do  hereby  legacy, 
declare  my  mind  and  will  to  be,  that,  in  the  case  of  the 
death  of  any  one  or  more  of  my  said  wife's  nephews  and  to  the  Plaintiff 
nieces  in  my  lifetime  without  issue,  the  share  or  shares  ™£frc  Dmy " 

of  and  in  the  said  sum  of  4200/.  of  such  one  or  more  of  |?ilin8  Mo- 
tion on  the  con- 

them  as  shall  so  die  in  my  lifetime  without  issue  shall  itmction  of  a 
go  and  be  paid  to  the.  survivors  or  survivor  of  them  in"miiaed.aa 
equal  proportions." 

Costa  given 
to  the  Plaintiff 

George  Cooper  died  in  June,  1837,  in  the  lifetime  of  pot  of  the  fond 
the  testator.     The  testator  died  in  1838.  rected  to  be  set 

off  against  pay- 
ments  ont  of 

The  Plaintiff,  who  was  the  only  child  of  George  such  fond  erro- 
Cooper,  filed  her  bill  by  her  mother  and  next  friend,  S^he3!  "** 


claiming  the  legacy  of  7007.  totheuseof 


the  Plaintiff. 


Mr.  Romilly  and  Mr.  E.  Montagu  argued  that  the     Argument. 
codicil  contained  a  gift  by  implication  to  the  issue  of 
George  Cooper,  the  nephew.     They  cited  Ex   parte 
Rogers  (a),  and  Bibin  v.  Walker  (b). 

Mr.  Batten,  for  the  trustees  of  the  fund,  referred  to 
Lethieullier  v.  Tracy (c),  Greene  v.  Ward  {J),  and  the 

(a)  2  Madd.  449.  (o)  Ambl.  661. 

(c)  3  Atk.  796.  (<*)  1  Rum.  262. 
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Judgment* 


Decree. 


cases  cited  1  Jarman  on  Wills,  499, 500,  as  shewing  that 
there  could  be  no  implication  in  favour  of  such  issue. 


The  Vice-chancellor  held,  that  there  was  no  gift 
in  the  codicil  to  the  children  or  issue  of  George  Cooper; 
and,  therefore,  that  the  bill  must  be  dismissed. 


Mr.  RomiUy  referred  to  the  point  argued  in  the  case 
of  Westcott  v.  CulUford  (a),  and  submitted  that  this  was 
a  proper  case  for  payment  of  the  costs  of  the  Plaintiff 
out  of  the  fund:  it  would  have  been  impossible  for  the 
trustees  to  dispose  of  the  fund,  if  the  question  had  not 
been  determined  by  the  decision  of  the  Conrt. 

Mr.  Batten  stud,  that  it  appeared,  by  the  answer,  that 
the  trustee,  acting  on  the  belief  that  the  Plaintiff  was 
^entitled  to  the  legacy,  had  for  several  years  paid  to  the 
mother  (the  next  friend  in  the  cause)  the  interest ;  and 
he  submitted,  that  such  interest  ought  to  be  set  off 
against  any  costs  which  the  Court  might  direct  to  be 
paid  out  of  the  fund  to  the  Plaintiff  (A). 


This  Court  doth  order  &c.  to  tax  the  Plaintiff  her  coats  of  this 
suit,  and  the  costs,  charges,  and  expenses  properly  incurred  by  the 
Defendant  R.  Pitcher;  and  it  is  ordered,  that  it  be  referred  &c,  to 
inquire  &c.  what  sums  of  money  have  been  paid  in  respect  of  the 
legacy  in  the  pleadings  mentioned  by  the  Defendant,  Pitcher,  to  Eli- 
zabeth Cooper,  widow,  the  next  friend  of  the  Plaintiff,  as  the  mother 
and  guardian,  and  for  the  benefit  of  the  plaintiff,  the  infant ;  and  it 
is  ordered,  that  the  amount  of  the  Plaintiff's  costs  in  this  suit,  when 
&c,  be  set  off  against  the  amount  so  paid  in  respect  of  the  said  legacy; 
and  if  such  costs  shall  exceed  such  amount,  then  it  is  ordered,  that 
the  said  Defendant  Robert  Pitcher  do  pay  the  excess  of  such  costs 
out  of  the  fund  in  question  in  this  cause ;  and  it  is  ordered,  that  the 
Defendant  be  at  liberty  to  retain  the  amount  of  the  said  costs, 
charges,  and  expenses  out  of  the  fund  in  &c. ;  and  thereupon,  it  is 
ordered,  that  the  Plaintiff's  bill  do  stand  dismissed  out  of  this  Conrt 

(a)  3  Hare,  274.    (b)  See  Coppin  r.  Coppin,  2  P.  Wins.  29%  296. 
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1845. 
23rd,  24* A, 

WRIGHTSON  v.  M ACAUL AY.  25M,  *  29/A 

-w  July. 

•JOHNHEBER,  by  his  will,  dated  in  1775,  devised  A.  devisedhis 

estate*  to  B 

his  freehold  estates  at  Marion,  Buckden,  and  elsewhere,  hi*  son,  for  life, 


to  trustees  and  their  heirs,  to  the  uses  therein  mentioned,  ]£e^tuid 
for  a  term  of  500  years,  and,  from  and  after  the  end  or  other  sonsof 

.  B.  in  tail,  re- 

sooner  determination  of  the  term,  to  the  use  of  the  mainder  to  his 

testator's  son  Reginald  and  his  assigns,  for  his  life;  tenanted  com. 

with  remainder  to  the  first  and  other  sons  of  Reginald  J0™'  JJJjjJ*" 

the  son  successively  in  tail ;  remainder  to  his  daughters  remainder  to 

in  fee :  and,  in  default  of  such  issue  of  Reginald  his  son,  c'l  if  li? fog  it 

to  the  use  of  Reginald  his  nephew,  for  life;  with  re-  Se" remainder 

mainder  to  Richard,  the  son  of  Reginald  his  nephew,  for  **£*  nrit  ■** 

life,  if  he  should  be  living  at  his  father's  decease ;  re-  in  tail,  re- 

mainder  to  the  use  of  the  first  and  other  sons  of  Richard,  j^  ^  for 

the  son  of  Reginald  the  nephew,  successively  in  tail ;  JJjSSTi^J1* 

with  remainder  to  the  use  of  the  male  heir  who  should  certain  family 

estate,  re- 
be  in  possession  and  lawfully  entitled  for  the  time  being  mainder  to  tbe 

unto  the  ancient  estate  at  Morton  belonging  to  the  ^ofsuch" 

Heber  family,  for  his  life ;  remainder  to  the  first  and  m^e.he^  ^ 

other  sons  successively  of  such  male  heir:  and,  for  de-  testator's  own 

fault  of  such  male  heir,  then  to  the  use  of  the  testator's  his  name  ;'and 

he  directed  the 
residue  of  his  personal  estate  to  be  laid  ont  in  lands  to  be  conveyed  to  the  same  uses  as  his 
devised  estates.  J9.,  his  son  and  executor,  did  not  lay  oat  the  personal  estate  as  directed 
by  tbe  will;  but  by  his  will  he  directed  that  certain  real  and  personal  estate  should  be  con- 
veyed and  assigned  to  the  trustees  under  the  will  of  A.  upon  the  trusts  of  that  will,  or  such 
of  them  as  could  then  be  executed  ;  adding,  that  he  deemed  such  property  an  equivalent  in 
value  for  the  residuum  of  his  father's  personal  estate :  and  he  directed  that  the  same  should 
be  settled  and  accepted  accordingly.  The  real  and  personal  estate  were  not  conveyed  or 
assigned  according  to  the  will.  On  the  death  of  B.  without  issue,  C.  entered  into  posses- 
sion of  tbe  real  estate  devised  by  both  wills,  and  the  personal  estate  bequeathed  by  the  will 
of  A  At  the  death  of  C,  D.  entered  into  possession  of  the  same  real  and  personal  estate. 
D.  died  without  issue,  and  at  his  death  there  was  no  male  heir  entitled  to  the  said  family 
estate  i—Held,  that  the  ultimate  limitation  in  the  will  of  A.  to  his  right  heirs,  of  his  name, 
vested  at  his  death,  and  not  at  the  death  of  Z>. 

That  the  co-heiresses  at  law  of  B.  (or  the  parties  claiming  under  them)  were  entitled  to 
tbe  real  estate  so  devised  by  the  wills  of  A.  and  B. 

That,  inasmuch  as  the  estates  were  made  equitable  by  the  will  of  £.,  the  Court  might 
properly  send  a  case  to  a  court  of  law,  to  try  at  the  same  time  the  right  under  the  will  of 
A.  as  well  as  under  the  will  of  B. 

That  the  personal  estate  bequeathed  by  tbe  will  of  £.,  though  not  actually  converted, 
must  be  deemed  to  be  converted  into,  and  to  have  descended  as,  real  estate. 

VOL.  IV.  K  K  H.  W. 
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own  right  heirs  of  the  name  of  Heber.  And,  as  touch- 
ing his  leasehold  estates  and  chattels  real,  the  testator 
gave  and  devised  the  same  to  trustees,  their  executors, 
&c,  to  permit  and  suffer  the  person  or  persons  who  for 
the  time  being  should,  by  virtue  of  his  will,  be  in  posses- 
sion of  his  freehold  estates  devised  as  aforesaid,  to  receive 
and  take  the  rents,  issues,  and  profits  thereof,  to  his 
and  their  own  use  and  benefit  And  the  testator  there- 
by gave  and  bequeathed  the  residue  of  the  money  due 
and  owing  to  him,  on  mortgages,  bonds,  judgments, 
bills,  notes,  or  simple  contract,  and  the  securities  for  the 
same,  (after  directing  his  debts  and  other  specified  sums 
to  be  paid  thereout,  which  were  paid  and  satisfied),  upon 
trust  and  to  the  intent  that  the  same  trustees  should, 
from  time  to  time,  with  the  approbation  of  the  person 
or  persons  who  should  for  the  time  being  be  in  posses- 
sion by  virtue  of  the  will  of  his  real  estates  devised  in 
trust  as  aforesaid,  invest  and  lay  out  such  money,  and 
the  interest  and  the  produce  thereof  respectively, 
or  any  part  thereof,  in  the  purchase  of  freehold  mes- 
suages, lands,  tenements,  or  hereditaments,  to  be  situ- 
ated in  the  West  Riding  of  the  county  of  York,  to 
be  granted  and  conveyed  to  the  stud  trustees,  upon  the 
trusts,  and  to  the  same  uses,  intents,  and  purposes,  as 
are  thereinbefore  directed,  limited,  and  declared  con- 
cerning the  real  estates  devised  in  trust  as  aforesaid. 
And  the  testator  directed  his  husbandry  gear,  cattle, 
and  quick  goods  to  be  sold,  and  the  proceeds  to  be  in- 
vested by  his  trustees  in  like  manner;  and  that  certain 
plate  and  furniture  should  be  for  the  use  of  the  persons 
for  the  time  being  entitled  to  his  real  estates.  And  the 
testator  directed  his  said  trustees  to  invest  in  govern- 
ment securities  at  interest  all  such  monies,  until  such 
purchase  or  purchases  should  be  made,  and  to  pay  the 
interest  thereof  to  the  person  or  persons  for  the  time 
being  entitled  to  the  receipt  of  the  rents  and  profits 
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V. 
MA.CAULAT. 

Stetemeei* 


of  such  premises,  in  cue  the  nme  were  so  purchased,  i846. 
and  to  pay  and  apply  such  principal  sum  or  sums  of  WtIOHTION 
money  which  should  not  be  invested  in  the  purchase  of 
land  to  the  person  or  persons*  their  executors,  &&,  in 
whom  and  their  heirs  such  premises,  if  purchased, 
would  become  absolute  in  law.  And  the  testator  gave 
500/.  stock  in  the  Leeds  and  Liverpool  Canal  Naviga- 
tion, upon  trust  to  pay  the  interest  and  dividends  from 
time  to  time  to  the  person  or  persons  who  for  the  time 
being  should  be  entitled  to  the  rents  and  profits  of  the 
premises  thereby  directed  to  be  purchased,  or  unto  the 
interest  of  the  money  to  be  so  invested  until  the  same 
should  be  laid  out,  and  to  pay,  assign,  or  transfer  the 
capital  stock  of  500/.  to  the  person  or  persons  in  whom 
the  premises  so  to  be  purchased  would,  when  purchased, 
become  absolute  in  law  by  virtue  of  the  will 


The  testator  died  in  1775,  leaving  Reginald  Heber 
the  son,  his  heir-at-law  and  sole  executor,  who  possessed 
the  personal  estate,  and  also  entered  into  possession  of 
the  devised  estates. 


Reginald  Heber  the  son,  by  his  will,  dated  in  1779,  de- 
vised and  bequeathed  all  his  real  and  personal  estate  to 
trustees;  and  he  directed  them,  as  soon  as  conveniently 
might  be  after  his  decease,  or  when  required,  to  convey, 
assign,  and  assure  respectively,  for  such  estates,  terms,  and 
interests  respectively  as  he  had  therein,  to  the  trustees 
named  in  his  father's  will,  (and  to  whom  his  real  estates 
were  thereby  devised  for  the  use  of  him  [Reginald)  for 
his  life,  and  to  his  issue  in  tail,  with  divers  remainders 
over),  or  to  the  heir  of  the  survivor  of  the  said  trus- 
tees, for  the  uses,  trusts,  intents,  and  purposes  directed, 
limited,  and  expressed  of  the  said  real  estates  of  his 
father  in  and  by  his  said  will,  or  such  and  so  many  of 
them  as  were  then  capable  of  taking  effect  or  being 
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executed,  all  his  messuages,  lands,  tenements,  and  here- 
ditaments, with  their  appurtenances,  *  by  me  purchased 
of  [describing  the  particular  property],  in  the  parishes 
of  Arneliffe  and  KetOeweU,  in  the  county  of  York;  also 
my  messuages,  lands,  and  premises  called  Langber,  in 
the  respective  townships  of  Morton  and  Thornton,  in 
the  said  county,  and  which  I  purchased  of  &c ;  and 
also  all  the  canal  stock  which  I  am  possessed  of  in  the 
navigation  now  carrying  on  between  Leeds  and  Liver- 
pool,  whether  belonging  to  me  in  my  own  right,  or 
which  belonged  to  my  late  father;  and  also  the  2001 
which  I  lately  advanced  and  lent,  and  for  which  I 
now  hold  a  mortgage  of  the  tolls  arising  from  the  turn- 
pike-road between  Shipton  and  CStheroe,  which  said 
estates,  canal,  and  turnpike  properties  respectively  I 
deem  to  be  a  full  or  greater  equivalent  in  value  for  the 
residuum  of  my  father's  personal  estate,  which  was 
directed  by  his  will  to  be  vested  for  the  like  uses  as  his 
real  estates  are  thereby  settled  to,  and  for  his  canal 
property  respectively,  exclusive  of  3001  and  upwards 
which  I  have  laid  out  in  building  upon  and  repairing 
what  was  his  estate  at  Buckden  aforesaid.  And  I  will 
that  the  same  shall  be  conveyed,  settled,  and  accepted 
accordingly,  and  as  fulfilling  by  me  the  will  of  my  said 
late  father  in  that  respect;  and,  until  the  same  shall  be 
so  conveyed  and  settled,  that  the  rents,  dividends,  in- 
terests, and  profits  thereof  respectively  to  accrue  from 
my  decease  shall  be  paid  to,  or  received  by,  the  owner 
for  the  time  being  of  my  real  estates  entailed  as  afore- 
said in  and  by  my  father's  wilL" 


Reginald  Heber  the  son  died  in  1799,  without  issue. 
Reginald  Heber  the  nephew  then  entered  into  posses- 
sion of  the  real  estates  devised  by  the  wills  of  John 
Heber  and  Reginald  the  son,  and  received  the  interest 
and  dividends  of  the  personal  estate  of  Reginald  the  son: 


Statement. 
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he  continued  in  such  possession,  and  in  the  receipt  of       1845. 
the  income  of  the  personal  estate,  until  his  death,  in    ^mwmov 
1804.  Richard  Heber,  (the  son  of  Reginald  the  nephew),  •• 

upon  the  death  of  his  father,  entered  into  possession  of 
the  same  estates,  and  into  receipt  of  the  income  of  the 
personal  estate  of  Reginald  the  son,  and  so  continued 
until  his  death,  in  1833. 

Richard  Heber,  the  son  of  Reginald  the  nephew,  was  the 
tenant  in  tail  of  the  "  ancient  estate  at  Marian"  mentioned 
in  the  will  of  John  Heber ;  and,  in  November,  1827,  he 
goffered  a  recovery  of  that  estate,  and  acquired  the  fee 
ample.  By  his  will,  dated  in  September,  1827,  he  de- 
vised and  bequeathed  his  real  and  personal  estate  to  his 
aster  Mary,  since  the  wife  of  the  Defendant  Macaulay. 
Upon  the  death  of  Richard,  Mary  entered  into  posses- 
sion of  the  estates  devised  by  the  wills  of  John  Heber 
and  Reginald  the  son,  and  received  the  income  of  the 
personal  estate  bequeathed  by  the  will  of  Reginald  the 
eon.  Richard  had  no  issue,  and  upon  his  death  there  was 
no  male  heir  in  possession  or  lawfully  entitled  to  "  the 
ancient  estate  at  Marten."  Mary  and  Henrietta,  the 
daughters  and  co-heiresses  at  law  of  Richard  Heber, 
the  son  of  Thomas  Heber,  who  was  the  eldest  brother 
of  the  testator  John  Heber,  were  also  the  co-heiresses 
of  the  testator  John  and  the  testator  Reginald  the  son. 
The  Plaintiffs  in  this  suit  were  the  son  and  heir-at- 
law  of  Henrietta,  and  the  daughter  of  Henrietta,  who 
was  also  the  devisee  of  Mary. 

Reginald  Heber  the  nephew  had  a  son  by  a  second 
marriage,  which  son  was  Reginald,  afterwards  Bishop  of 
Calcutta,  who  died  in  1826,  in  the  lifetime  of  the  said 
Richard,  his  elder  brother,  leaving  two  daughters  (a). 

(a)  See  the  table  of  the  pedigree,  14  Mee.  &  Well.  221. 
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1845.  The  hill  was  filed  in  June,  1842,  by  the  heir-at4aw 

and  devisee  of  Mary  and  Henrietta,  the  ooJieiienet, 
against  Mn.  Maoaulay  and  her  husband, — the  two 
daughters  of  the  Bishop  of  Calcutta, — the  devisee  and 
executrix  of  the  survivor  of  the  two  trustees  and  exe- 
cutors appointed  by  the  will  of  Reginald  the  son,  and 
the  personal  representative  of  the  trustee  of  the  term  of 
500  years  created  by  the  will  of  John.  The  bill  stated 
that  Reginald  the  son  did  not  pay  over  the  residue  of 
the  personal  estate  of  John,  his  father,  to  the  trustees  of 
his  will;  nor  was  the  real  or  personal  estate  devised  or 
bequeathed  by  the  will  of  Reginald  the  son  conveyed 
or  assigned  to  the  trustees  of  the  will  of  John,  the 
father;  and  it  charged,  that,  upon  the  death  of  Richard, 
the  son  of  Reginald  the  nephew,  and  the  failure  of 
such  male  heir,  the  Plaintiffs  were  advised  the  ultimate 
limitation  in  the  will  of  John  took  effect  in  possession, 
and  that  the  estate  so  devised  by  the  wills  of  John  and 
of  Reginald  the  son  were  then  vested  in  the  persons 
entitled  thereto  respectively  under  the  said  limitation; 
and  that  the  limitation  contained  in  the  will  of  John, 
to  the  use  of  his  own  right  heirs  of  the  name  of  Heber, 
and  their  heirs  and  assigns,  vested  at  the  time  of  his 
death  in  Reginald,  his  son;  and  that  the  Plaintiffs  were 
entitled  to  the  real  estates  devised  by  the  wills  of  John 
and  Reginald  the  son  respectively,  and  to  the  canal 
stock,  and  the  mortgage  on  the  turnpike  tolls  devised  by 
the  will  of  Reginald  the  son.'  The  Plaintiffs,  by  then 
bill,  insisted  that  Richard  Heber,  the  son  of  Reginald 
the  nephew,  had  no  greater  interest  in  the  real  estates, 
or  in  the  personal  estate,  than  for  his  own  life;  and 
that,  therefore,  he  had  no  power  or  right  to  dispose  of 
the  same  after  his  death. 

The  bill  charged  that  there  were  outstanding  terms 
and  other  incumbrances  which  prevented  the  trial  of 
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their  legal  rights  to  the  freehold  estates  of  John,  and 
Reginald,  his  son ;  and  it  prayed  a  declaration  of  the 
title  of  the  Plaintiffs  as  tenants  in  common  in  fee  to  the 
real  estates  devised  by  the  will  of  John  and  Reginald 
the  son,  and  of  the  absolute  title  of  the  Plaintiffs  to 
the  personal  estate  bequeathed  by  the  will  of  the  latter, 
and  an  account  and  payment  to  the  Plaintiffs  of  the 
rents,  profits,  and  income  of  the  real  and  personal  estate 
received  by  Mrs.  Maeatday  and  her  husband  since 
June,  1836;  that  the  representative  of  the  trustee  of  the 
term  of  500  years  might  be  ordered  to  assign  the  term ; 
and  that  the  devisee  and  executrix  of  the  survivor  of 
the  trustees  named  in  the  will  of  Reginald  the  son 
might  be  decreed  to  convey  and  assign  to  the  Plaintiffs 
the  real  and  personal  estate  devised  by,  or  descended 
from,  Reginald  the  son ;  and  that,  if  necessary,  an  action 
might  be  directed  for  the  trial  of  the  Plaintiffs'  chum, 
and  all  impediments  to  the  fair  trial  thereof  removed. 


1&45. 
Waiohtson 
Macaulat. 

Statement. 


At  the  hearing  of  the  cause  the  Court  directed  a 
case  to  be  stated  for  the  opinion  of  the  Court  of  Ex- 
chequer, upon  the  following  questions: — 1.  Whether 
the  ultimate  limitation  in  the  will  of  John,  to  his  right 
heirs  being  of  the  name  of  Heber,  vested  at  the  testator's 
death  in  Reginald,  his  son  ?     And,  if  it  did  not  so  vest, 

2.  Whether  that  ultimate  limitation  took  effect  at  the 
death  of  Richard,  the  son  of  Reginald  the  nephew? 

3.  Whether,  at  the  death  of  Richard,  the  son  of  Reginald 
the  nephew,  the  Plaintiffs,  or  what  other  person  or  per- 
sons, became  entitled  to  the  possession  of  the  estates  so 
devised  by  John  Heber. 


The  Court  of  Exchequer  answered  the  first  question 
in  the  affirmative,  the  second  in  the  negative,  and  the 
third,  by  stating  that  the  hereditaments  descended  to 
the  heir-at-law  of  the  testator,  and  from  him  to  the 


WftlGHTSO* 
V. 

Mac  a ul  ay. 
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Plaintiffs  (a).    The  cause  came  on  upon  the  equity 
reserved. 


Aryumtnt.         Mr.  Tinney,  Mr.  Ebnsley,  and  Mr.  Matins,  for  the 
Plaintiffs. 

The  title  of  the  Plaintiffs  to  the  real  estate  is  affirmed 
by  the  decision  of  the  Court  of  Exchequer.  If  the 
personal  estate  is  to  be  considered  as  converted  into 
real  estate,  the  result  is,  that  the  plaintiffs  will  also 
take  the  property  thus  converted.  The  case  of  Lech- 
mere  v.  Earl  of  Carlisle  (b)  is  a  sufficient  authority  for 
the  proposition,  that  there  is  an  equitable  conversion  of 
the  personal  estate.  It  was  the  intention  of  Reginald 
the  son  to  make  a  perfect  substitution,  by  means  of  the 
disposition  contained  in  his  will,  for  the  personal  estate 
of  John,  which  had  not  been  applied  according  to  the 
directions  of  the  will  of  John;  and  that  intention  the 
Court  will  now  fulfil 

Mr.  J  Russell,  Mr.  James  Parker,  and  Mr.  Fowis, 
for  the  Defendants  Mr.  and  Mrs.  Macaulay. 

The  suit  is  not  constructed  to  deal  with  the  estate  of 
John:  it  is  necessarily  framed  with  reference  to  the 
estate  of  Reginald  only;  or  it  would  be  multifarious. 
The  estates  of  the  parties  under  the  will  of  John  are 
legal  estates,  and  cannot  properly  be  made  the  subject 
of  a  case:  as  to  the  real  estate  of  John,  the  parties  must 
be  left  to  assert  their  legal  rights.  The  personal  estate 
bequeathed  by  the  will  of  Reginald  remains  of  the  same 


(a)  See  Wrightson  v.  Macaulay,  14  Mee.  &  Web.  214. 
(6)  3  P.  Wms.  211. 
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nature.    It  has  not  been  laid  out  in  land:  it  cannot  be        1845. 
presumed  that  be  intended  himself  to  take  it  as  real    wmieHTtow 
estate,  and  nothing  has  been  done  to  impress  it  with 
that  character.    It  is  not,  therefore,  governed  by  the 
terms  of  the  disposition  of  the  real  estate. 

Mr.  Kenyan  and  Mr.  Hair,  for  the  other  Defendants. 


Mac&ulay. 


Vice-Chancellor  : — 

The  main  question  in  the  cause  which  I  had  to  de-  Judgment. 
termine,  was,  whether  the  ultimate  remainder  limited 
by  the  will  of  John  did  or  did  not,  at  his  death,  vest 
in  Reginald.  Two  courses  were  suggested  for  trying 
this: — one  was  to  allow  the  Plaintiffs  to  proceed  by 
ejectment,  the  cause  standing  over  in  the  meantime; 
die  other  was  to  direct  a  case.  Now,  if  the  ultimate 
remainder,  limited  by  the  will  of  John  Heber,  vested,  at 
his  death,  in  Reginald,  his  son,  the  legal  estate  in  that 
remainder  passed  by  the  will  of  Reginald;  and,  suppos- 
ing the  term  to  be  removed  out  of  the  way,  the  eject- 
ment would,  or  might  have  been  defeated,  by  shewing 
that  the  legal  estate  was  in  the  trustees  appointed  by 
the  will  of  Reginald.  I  am  therefore  clear,  that  it  was 
proper  and  most  convenient,  and  that  the  practice  of  the 
Court  would  justify  me  in  ascertaining  the  rights  of 
the  parties  by  stating  a  case  for  the  opinion  of  a  Court 
of  law, — unless  that  course  was  precluded  by  the  state 
of  the  pleadings. 

It  was  argued,  however,  that  upon  these  pleadings 
it  would  be  unjust  to  the  Defendants  so  to  deal  with 
the  case.  And  undoubtedly  the  bill  appears  to  be 
framed  upon  the  supposition  that  the  only  relief  which 
the  Plaintiffs  required,  in  respect  of  the  estates  of  John 
Heber,  was  an  injunction  to  restrain  the  Defendants 
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1840. 
Wbiohtson 

V. 

Macaulay. 


from  setting  up  in  ejectment  the  term  of  500  yean, 
created  by  the  will  of  John.  I  do  not  deny  that  there 
are  purposes  to  be  answered  in  this  suit  which  might 
have  made  it  proper  simply  to  send  the  case  to  a  court 
of  law,  although  the  freehold  estates  of  John  had  not 
been  the  subject  of  litigation  in  the  cause ;  for  the  will 
of  Reginald  made  some  of  the  rights  derived  under  his 
will  to  depend  upon  the  construction  of  the  will  of  John. 
But  the  circumstances  of  the  case  must  be  most  extra- 
ordinary, in  which  the  Court,  having  to  decide  upon 
the  rights  of  parties  claiming  under  both  wills,  those 
rights  being  by  the  will  of  Reginald  made  to  depend 
upon  the  construction  of  Johri*  will,  should,  where 
both  questions  are  equitable,  put  these  questions  in  two 
different  courses  of  trial  It  is  not  to  be  supposed 
that  the  Court  would  have  taken  a  course  so  unneces- 
sarily strict.  Nor  was  it  so  in  fact;  for  undoubtedly, 
the  point,  whether  I  should  try  the  whole  question  b 
this  cause  by  means  of  a  case  to  be  sent  to  a  court  of 
law,  or  whether  I  should  try  so  much  of  the  cause  as 
related  to  the  estates  of  John  Heber  in  some  other 
way,  was  a  principal  topic  of  argument  at  the  hearing. 
And  the  conclusion  to  which  I  then  came  respecting 
the  operation  of  the  will  of  Reginald  upon  the  ultimate 
remainder  limited  by  the  will  of  John  (supposing  that 
remainder  to  have  vested  in  Reginald  at  the  death 
of  John)  appears  to  me  to  make  it  clear  that  a  case  was 
the  proper  mode  of  trying  the  whole  question  in  the 
cause,  and  that  I  intended  so  to  do.  If  this  had  not 
been  so  understood,  I  should  have  given  the  Plaintiffs 
some  other  opportunity  of  trying  their  rights  to  the 
freehold  estates  of  John;  but  I  should  scarcely  have 
permitted  two  different  proceedings  to  have  been  taken 
in  this  cause  for  the  purpose  of  determining  one  and 
the  same  question.  The  difficulties  which  Mr.  Jama 
Parker  has  discovered  in  the  pleadings  were  open  to 
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the  parties  at  the  bearing  as  now,  but  they  were  not        1945. 
then  suggested.     The  true  state  of  the  case  is  apparent    W^^K 
upon  the  bill;  and  in  a  case  in  which  the  erroneous  «• 

charges  in  the  bill  cannot  possibly  have  afleoted  the         

defence,  I  should  probably  have  held,  that  a  eharge  J******* 
erroneous  only  in  a  conclusion  of  law,  from  facts  appa- 
rent upon  the  ftoe  of  the  bill,  ought  not,  for  the  pre- 
sent purpose,  to  be  regarded.  But,  if  that  were  other- 
wise, my  decree  should  have  been  appealed  from — for 
there  is  no  real  question  as  to  its  intention  and  effect 
I  think,  therefore,  the  estates  of  John  must  be  disposed 
of  by  the  decree  I  am  now  to  make,  as  well  as  the 
estates  of  Reginald,  and  his  personal  estate. 

With  respect  to  the  question  of  conversion  under  the 
will  of  Mm,  if  the  approbation  of  the  parties  interested 
had  not  been  required,  it  would,  upon  the  first  direction 
in  the  will  of  John  standing  alone,  have  been  a  clear  case 
of  conversion.  That  requisition,  however,  makes  no  dif- 
ference, for  which  the  case  of  Lechmere  v.  Carlisle  (a)  is 
an  authority,  although  I  do  not  require  authorities  for 
snch  a  proposition.  The  ultimate  limitation  of  the 
personal  estate  undoubtedly  gives  so  much  of  the  per* 
aonal  estate  of  John  as  shall  not  have  been  laid  out  in 
the  purchase  of  lands  at  the  time  when  the  ultimate  re- 
mainder vests  in  possession  as  money  to  the  person  to 
whom  his  real  estates  are  ultimately  limited;  but  that 
direction  does  not  supersede,  but  confirms,  the  previous 
direction  for  converting  that  money  into  land,  until  the 
preceding  estates  are  spent  and  the  ultimate  remainder 
vests  in  possession. 

• 
The  only  remaining  question  is,  whether,  under  the 
will  of  Reginald,  the  person  entitled  is  to  take  his  per- 

(a)  3  P.  Wms.211. 
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WftlGHTSO* 
V. 

Macaulat. 
Judgment. 


sonal  estate  as  money  or  land, — a  question  in  which,  as 
I  understand  the  will  of  Reginald,  the  Defendants  have 
no  interest  I  think  the  bequest  in  the  will  of  Reginald 
Heber  clearly  imports,  that  his  personalty,  and  the  other 
property  thereby  given,  are  to  be,  to  all  intents  and  pur- 
poses, a  substitute  as  well  as  an  equivalent  for  the  be- 
quest of  the  personalty  in  the  will  of  John,  and  that  it 
is  to  be  taken  as  converted.  The  word  "residuum" 
(though  inaccurate)  can  refer  to  nothing  but  that  be- 
quest, and  the  words  following  appear  to  me  to  decide 
the  case :  "  I  will  that  the  same"  (that  is,  the  personal 
estate)  "  shall  be  so  conveyed,  settled,  and  accepted  ac- 
cordingly, and  as  fulfilling  by  me  the  will  of  my  said 
late  father  in  that  respect;  and,  until  the  same  shall  be 
so  conveyed  and  settled,  that  the  dividends,  interest,  and 
profits  thereof  respectively  to  accrue  from  my  decease 
shall  be  paid  to,  or  received  by,  the  owner  for  the  time 
being  of  the  real  estates  entailed  as  aforesaid  in  and  by 
my  said  father's  will."  This  clause  must  be  read  as 
repeating  the  will  of  John  respecting  his  personal  estate, 
so  far  as  his  will  had  been  disappointed  by  the  omission 
of  Reginald,  but  no  further.  Now  the  party  {Reginald 
the  son)  entitled  to  the  personal  estate  of  John  under 
the  ultimate  limitation  in  his  will  took  it  at  John's 
death  as  personal  estate,  and  the  will  of  John  had  its 
full  effect  in  that  respect.  When,  therefore,  Reginald, 
for  the  purpose  only  of  giving  effect  to  certain  trusts 
under  the  will  of  John,  which  his  (Reginalds)  own 
omissions,  as  executor  of  John,  had  or  might  have  frus- 
trated, gave  his  personal  estate,  including  his  interest 
under  the  ultimate  limitation  in  Johris  will,  in  the  way  he 
did,  I  cannot  understand  that  he  intended  by  his  own 
will  to  limit  that  same  personalty  to  himself  as  the  heir  of 
John.  The  position  of  Reginald,  as  executor  under  his 
father's  will,  with  duties  imposed  upon  him,  appears  to 
me  to  be  not  immaterial  in  the  construction  of  Reginalds 
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will;  bat  whether  that  be  so  or  not,  I  think  the  will 
of  Reginald  must  be  read  as  giving  his  personal  estate 
as  land,  and  not  as  money.  Complete  effect  is  given  to 
the  will  of  John  by  that  construction,  and  Reginald  in- 
tended nothing  more. 

The  canal  shares  and  the  turnpike  bond  fall  under 
the  same  observation. 


1846. 
Waiortson 

9, 

Macaul&t. 
Ju&fMtnt. 


There  is  no  question  as  to  the  real  estate  of  Reginald. 
The  only  difficulty  is  as  to  the  costs.  The  will  of  John 
gave  ample  ground  for  discussion:  that  was  a  prior 
legal  estate.  If  the  estate  had  remained  legal,  the  case 
might  have  been  decided  at  law  without  this  suit,  and 
the  successful  party  would  in  that  case  have  had  his 
costs  at  law.  But  Reginald  has  made  a  will  by  which 
he  has  not  only  converted  John's  real  estate  into  an 
equitable  estate,  and  made  this  court  the  only  tribunal 
for  deciding  it,  but  he  has  also  engrafted  on  his  own 
property  all  the  difficulties  arising  under  the  construc- 
tion of  the  will  of  John.  I  think,  therefore,  this  case  is 
one  in  which  the  costs  of  all  parties  must  come  out  of 
the  estate. 
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30M  May 
and 

1th  June. 
The  testator 
directed  his 
trustees  to  in- 
Test  the  residue 
of  his  personal 
estates  in  Go- 
vernment or 
real  securities. 
Some  of  the 
cestuis  que 
trusts  and  one 
of  the  trustees 
permitted  the 
trust  monies  to 
remain  in  the 
hands  of  the 
other  trustee  at 
interest : — 
Held,  that,  in- 
asmuch  as  no 
investment  was 
made,  the  trus- 
tees were 
chargeable  with 
the  whole 
amount  of  the 
trust  funds 
possessed  by 
them,  with  in- 
terest; but  were 
not  answerable 
for  the  amount 
of  Consols,  or 
any  other  par- 
ticular security, 
in  which  they 
might,  accord- 
ing to  the  di- 
rections of  the 
will,  have  in- 
vested the  trust 
monies. 


SHEPHERD  v.  MOULS. 

T!  SHEPHERD,  by  his  will,  dated  in  1829,  gave  to 
J.  Hannan  and  W.  Mouh,  their  executors,  administra- 
tors, and  assigns,  his  leasehold  house  in  Lambeth,  and  all 
other  his  personal  estate  and  effects,  upon  trust,  at  such 
times  as  they  should  think  proper,  to  sell  his  said  lease- 
hold house  and  the  goodwill  of  his  trade,  and  with  all 
convenient  speed  to  call  in  and  convert  into  money  his 
personal  estate,  or  such  part  thereof  as  did  not  consist 
of  money,  and  to  stand  and  be  possessed  of  the  monies 
which  should  arise  or  come  to  their  or  his  hands  or 
hand  by  the  ways  and  means  aforesaid,  upon  trust  to 
pay  the  testator's  debts,  funeral  and  testamentary  ex- 
penses, and  to  raise  a  sum,  the  yearly  dividends,  in- 
terest, and  produce  of  which,  when  invested,  would 
amount  to  100/.,  and  to  invest  the  said  sum  of  money 
in  their  or  his  names  or  name  in  the  purchase  of  a  com- 
petent share  or  competent  shares  of  the  parliamentary 
stocks  or  public  funds  of  Great  Britain,  or  at  interest 
upon  Government  or  real  securities  in  England,  and 
from  time  to  time,  with  the  consent  of  his  wife  so  long 
as  she  should  continue  his  widow  and  unmarried,  and 
after  her  second  marriage  or  decease  at  the  discretion 
of  his  trustees,  to  alter,  vary,  or  transpose  the  trust 
monies,  stocks,  funds,  and  securities  into  or  for  other 
trust  monies,  stocks,  funds,  and  securities  of  a  like  na- 
ture, and  pay  the  dividends,  interest,  and  annual  pro- 
duce of  the  said  last-mentioned  trust  monies,  stocks, 
funds,  and  securities  to,  or  permit  the  same  to  be  re- 
ceived by,  his  wife  and  her  assigns,  for  her  life,  or  so 
long  as  she  should  continue  his  widow,  and  to  make 
good  the  deficiency,  if  any,  out  of  the  residue  of  his 
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personal  estate,  as  thereby  directed;  and,  in  case  hie  jsiB. 
wife  should  marry  after  his  decease,  then  to  pay  her  the 
annual  sum  of  50£  for  her  life,  and  the  trust  monies, 
stocks,  funds,  and  securities  so  to  be  appropriated  for 
securing  the  annual  sum  of  1002.,  then  to  become  part 
of  the  residue  of  his  personal  estate.  And,  as  to  the 
residue  or  surplus  of  the  monies  which  should  come  to 
the  hands  of  his  said  trustees,  or  the  survivor  of  them, 
or  the  executors,  administrators,  and  assigns  of  such 
survivor  as  aforesaid,  and  which  should  remain  after 
answering  the  said  trusts  aqd  purposes,  the  testator 
(Erected,  that  the  said  J.  Hannan,  W.  Mauls,  and  the 
survivor  of  them,  and  the  executors,  administrators,  and 
assigns  of  such  survivor,  should  lay  out  and  invest  the 
same  in  their  or  his  names  or  name  upon  such  stocks, 
funds,  or  securities  as  aforesaid,  and  alter  and  vary  the  i*ve$iment. 
said  stocks,  funds,  and  securities  from  time  to  time,  as  to 
them  or  him  should  seem  reasonable.  And  the  testator 
declared  the  trusts  of  the  said  monies,  stocks,  funds, 
and  securities  so  to  be  appropriated  for  securing  his 
wife  the  said  annual  sum  of  100/.,  and  of  and  in  the 
interest,  dividends,  and  annual  produce  thereof,  but  sub- 
ject to  the  said  annuity  of  100/.  or  50/.,  and  also  of  and 
in  all  and  singular  other  the  trust  monies,  stocks,  funds, 
and  securities,  and  the  interest,  dividends,  and  annual 
produce  thereof,  for  the  benefit  of  his  six  children  as 
therein  mentioned.  And  he  directed,  that,  until  the  said 
trust  monies,  stocks,  funds,  and  securities  should  vest 
absolutely  in  some  person  or  persons  under  the  trusts 
thereinbefore  declared,  the  trustees  should  lay  out  and 
accumulate  the  some,  in  the  way  of  compound  interest, 
for  the  benefit  of  the  persons  or  person  who,  under  the 
trusts  thereinbefore  declared,  should  become  absolutely 
entitled  to  the  said  funds  respectively.  The  will  con- 
tained clauses  in  the  usual  form  for  the  indemnity  of 
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the  trustees  in  respect  of  other  than  their  own  defaults; 
and  J.  Hannan  and  W.  Mauls  were  thereby  appointed 
the  executors. 

The  testator  died  in  1829.  The  executors  possessed 
themselves  of  the  personal  estate ;  but,  instead  of  in- 
vesting the  residue  according  to  the  trusts  of  the  will, 
Hannan  was  permitted  by  the  widow,  and  by  some  of 
the  parties  ultimately  interested  in  the  residue,  with  the 
privity  of  Molds,  to  retain  the  whole  residuary  funds  in 
his  hands,  at  interest  at  4£  per  cent  per  annum. 

In  May,  1844,  Hannan  became  a  bankrupt  The 
bill  was  filed  by  some  of  the  residuary  legatees  against 
Mauls,  Hannan  and  his  assignees,  the  widow,  and  die 
other  residuary  legatees  who  had  concurred  in  the 
breach  of  trust,  for  the  administration  of  the  testator's 
estate ;  praying  that  the  executors  might  be  charged 
with  what  they  had  received,  or  which  without  their 
wilful  neglect  or  default  might  have  been  received;  and 
that  Mauls  might  be  decreed  personally  to  make  good 
the  monies  belonging  to  the  estate  improperly  retained 
by  Hannan. 

At  the  hearing  of  the  cause  the  Plaintiffs  asked  for  a 
reference  to  the  Master,  to  inquire  at  what  time  or  times 
the  executors  had  possessed  assets  of  the  testator  applica- 
ble to  the  purpose  of  investment,  and  which  might  have 
been  invested  according  to  the  directions  of  the  will, 
and  what  was  the  average  price  of  Consols  at  such  time 
or  times  respectively.  The  Defendant  Mauls  resisted 
this  inquiry. 


Argument.         Mr.  Ramilly  and  Mr,  Webster,  for  the  Plaintiffs. 
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Mr.  Temple  and  Mr.  Darnell,  for  the  Defendant 
Moith. 

Mr  Kenyan  Parker,  for  the  widow. 

The  Plaintiffs  contended  that  the  account  ought  to 
be  taken,  and  the  Defendant  charged  with  such  an  ap- 
plication of  the  trust-funds  as  would  be  most  beneficial 
to  the  cestuis  que  trust.  The  Defendant  insisted  that  the 
cestuis  que  trust  in  such  a  case  were  only  entitled  to 
choose  between  the  money  and  interest,  or  the  money 
and  the  actual  profit  which  had  resulted  from  its  use : 
Marsh  v.  Hunter  (a).  The  arguments  did  not  differ 
from  those  urged  in  Hockley  v.  Bantock  (b)  and  Watts 
▼•  Girdlestone(c),  which  were  cited. 


1846. 


Argument. 


Vicb-Chancellob  : — 

In  this  case  certain"  property  was  given  to  trustees, 
upon  trust  to  lay  it  out  in  the  purchase  of  government 
or  real  securities.  The  trustees  did  not  lay  out  the 
property  in  either,  but  kept  it  in  their  own  hands ;  and 
the  only  question  I  have  to  consider  is,  whether  the 
trustees  are  to  be  charged  with  the  amount  of  the 
monies  which  they  have  received,  with  interest,  or  whe- 
ther the  parties  entitled  to  the  fund  have  a  right  to 
charge  them  with  the  amount  of  stock  which  they 
might  have  purchased  with  the  trust  monies,  at  the 
time  when  such  monies  were  in  their  hands  for  invest- 
ment Where  trustees  are  bound  by  the  terms  of  their 
trust  to  invest  the  money  in  the  public  funds,  and 


June  7th. 
Judgment* 


(a)  6  Madd.  295. 
VOL.  IV. 


(b)  1  Rum.  141. 
L  L 


(c)  6  Beav.  18S. 
H.  W. 
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instead  of  doing  so  retain  the  money  in  their  hands, 
the  cestui*  que  trust  may  elect  to  charge  them  either 
with  the  amount  of  the  money,  or  with  the  amount  of 
the  stock  which  they  might  have  purchased  with  the 
money.  If  the  trustees  are  not  bound  to  invest  the 
money  in  the  funds,  or  in  any  specific  security,  but  by 
the  terms  of  the  trust  have  a  discretion  to  invest  it  in 
various  ways,  and  instead  of  doing  so  they  retain  it  in 
their  hands,  and  the  cestui*  que  trust  insist  on  charging 
the  trustees  with  the  value  of  some  particular  security 
that  might  have  been  obtained,  there  is  much  more  diffi- 
culty in  dealing  with  the  claim.  The  discretion  given  to 
the  trustees  to  select  an  investment  among  several  aecur 
rities,  makes  it  impossible  to  ascertain  the  amount  of  the 
loss  (if  any)  which  has  arisen  to  the  trust  fond  from  the 
omission  to  invest,  except,  perhaps,  in  the  possible  case 
(which  has  not  occurred  here)  of  a  particular  security 
having  been  offered  to  the  trustees,  in  conformity  with 
the  terms  of  the  trust.  Suppose  the  trustees  were 
directed  to  invest  monies  either  in  the  funds  or  in  the 
purchase  of  lands;  there  would,  at  a  subsequent  time, 
be  no  better  reason  for  saying  that  the  trustees  ought 
to  have  made  the  investment  in  the  funds,  than  that 
they  ought  to  have  purchased  land.  Unless  some 
reason  can  be  shewn  why  the  trustees  should  at  any 
given  moment  have  chosen  one  kind  of  investment 
rather  than  another,  it  seems  impossible  to  say  there 
has  been  a  default  by  the  trustees  in  not  having  made  a 
particular  investment,  or  what  has  been  the  definite  loss 
to  the  trust  funds  from  the  omission  so  to  da  In  this 
case,  I  see  no  greater  reason  for  saying  that  the  trus- 
tees were  bound  to  invest  the  trust  monies  on  govern- 
ment security  unless  a  real  security  had  presented  itself, 
than  for  saying  that  they  were  bound  to  invest  the 
same  monies  in  real  estate  unless  a  security  in  stock  had 
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been  offered  at  a  given  price.  The  breach  of  trust  is  to  1845. 
haying  made  no  proper  investment, — not  in  having 
omitted  to  choose  the  one  rather  than  the  other.  That 
was  the  opinion  of  Sir  John  Leach  in  the  case  of  Marsh 
v.  Hunter  (a).  Lord  Clifford,  in  the  case  of  Hockley  v.  Jud^m€Mi* 
Bantoek(b),  decided  otherwise.  In  the  latter  of  these 
cases,  however,  the  former  was  not  cited ;  and,  judging 
from  the  hesitation  with  which  the  Court  made  the 
order,  it  appears  probable,  that,  had  Marsh  v.  Hunter 
been  cited,  the  decision  would  have  been  different.  In 
Watts  v.  Otrdkstone  (c)  the  same  question  came  before 
Lord  Longdate,  whose  decision  was  in  accordance  with 
that  in  Hockley  v.  Bantock.  My  own  strong  impression, 
for  the  reasons  which  I  have  stated,  is  in  favour  of  the 
view  taken  in  Marsh  v.  Hunter.  I  cannot  see  upon 
what  principle  the  Court  is  to  charge  the  trustees  with 
an  accidental  improvement  in  value  of  one  of  several 
securities,  where  they  are  not  bound,  in  the  execution 
of  the  trust,  to  select  that  particular  security  rather 
than  another.  It  is  much  to  be  regretted  that  there 
should  be  any  difference  of  opinion  in  the  decisions  upon 
a  point  of  this  nature;  but  I  am  unable  to  arrive  at  a 
conclusion  which  would  have  the  effect  of  charging  this 
trustee  with  the  specific  loss  resulting  from  an  act  not 
haying  been  done,  which  particular  act  the  trustees 
were  not,  in  the  execution  of  their  trust,  imperatively 
bound  to  do.  The  case  is  very  different  from  that  of 
giving  the  cestuis  que  trust  the  option  of  electing  be- 
tween the  interest  and  the  profit  which  a  trustee  may 
We  made.  In  one  case  the  Court  pursues  the  actual 
consequences  of  the  breach  of  trust:  in  the  other,  by 
going  beyond  the  recovery  of  the  trust  monies  and 
interest,  the  Court  must  proceed  on  grounds  purely 

(a)  6  Madd.  295.  (*)  1  Rum.  141.  (c)  6  Beav.  188. 
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1845.        hypothetical     I  must  follow  the  authority  of  Marsh  v. 
Hunter. 


Sbb  Ames  v.  Parkinson,  7  Beav.  379,  385.  Lord  Longdate  ap- 
pears to  have  acted  on  the  principle  of  the  injustice  of  charging  exe- 
cutors upon  hypothesis  in  Rowley  v.  Adams,  7  Bear.  419. 


1844. 
22nd  Jun*.     PRICE  v.  Mayor,  Aldermen,  and  Burgesses  of 

vSfim  PENZANCE. 

November.      CS 
Covenant,  m      OIR  CHARLES  PRICE,  by  an  indenture  of  feoff- 

£eb/^diri    ment,  dated  the  11th  of  February,  1841,  conveyed  to 
corporation  to     the  corporation  of  Penzance  and  their  successors  some 

build  a  market  . 

forthwith.  BUI,  messuages  or  parts  of  messuages,  and  certain  plots  of 
m^MoTspeci-  ground,  in  the  borough  of  Penzance,  for  a  sum  of  60G£; 

cVtne1*"11*11?  an^  ^e  corPora^on»  by  tta  8ame  indenture,  covenanted 

Answer,  in  De-  with  Sir  Charles  Price,  forthwith,  at  their  expense,  to 

stating  that  '  pull  down  and  remove  certain  buildings  then  standing 

had  noTuntil011  on  Ae  Praises,  and  make  a  road  of  a  certain  width, 

recently  deter-  and  cause  to  be  erected  and  built  upon  the  remaining 

mined  for  what  . 

goods  the  mar-  part  of  the  premises  a  commodious  and  good  market 

adapted,  and  f°r  the  sale  of  fish  or  other  commodities,  and  should 

fa^sho^d11™-  and  would,  for  their  own  benefit  and  advantage,  at  all 

ceed  with  due  times  after  the  said  market  should  be  so  erected  and 

the  hearing,  in  built,  apply  and  use  the  same  for  the  public  sale  of  fish 

caw' was*4'  ^  or  ot^er  commodities.      The  corporation  entered  into 

atuS**  to  fn  possession  of  the  premises,  and  removed  the  buildings 

six  months.  and  made  the  road  according  to  their  covenant;  but  no 

the  coloration  BteP8  appearing  to  have  been  taken  towards  the  building 

approved  of  the 

plan  for  the  market,  and  in  July,  1844,  they  met  to  consider  the  order  in  the  cause,  and  snb- 

seqnently  built  the  market    The  Court  stayed  all  proceedings,  without  costs. 

A  suit  for  specific  performance  of  a  contract  was  at  the  hearing  ordered  to  stand  over. 
The  contract  being  afterwards  performed,  it  was  held  to  be  regular  for  the  Plaintiff  to  bring 
before  the  Court,  upon  petition,  the  facts  which  had  taken  place  subsequently  to  the 


CASES  IN  CHANCERY.  507 

of  the  market,  Sir  Charles  Price,  in  March,  1843,  by  a  1844. 
letter  of  his  solicitors  to  the  mayor,  called  the  atten-  p^,,* 
tion  of  the  corporation  to  the  propriety  of  taking  early  -••^  . 
measures  for  proceeding  with  the  erection.  Some  reso-  Pbnzanci. 
lutions  and  references  to  the  market  committee  of  the  statement. 
council  were  afterwards  made,  and  an  advertisement 
was  published  for  plans  of  some  houses  which  the  cor- 
poration proposed  to  erect  adjoining  the  plot  upon 
which,  as  the  advertisement  stated,  "a  fish  or  other 
market  is  intended  to  be  built."  In  June,  1843,  Sir 
Charles  Price  intimated  to  the  corporation,  that,  unless 
they  satisfied  him  the  covenant  would  be  forthwith 
fulfilled,  he  should  immediately  take  such  steps  as 
might  be  advised  for  enforcing  a  specific  performance* 
Nothing  further  being  done  towards  the  erection  of  the 
market,  the  bill  was  filed  by  Sir  Charles  Price  in 
September,  1843,  against  the  corporation  and  G.  D. 
John,  the  town-clerk,  praying  that  the  corporation  might 
be  decreed  to  perform  their  covenant,  by  erecting  or 
causing  to  be  erected  upon  the  said  premises  a  good 
and  commodious  market,  for  die  sale  of  fish  or  other 
commodities,  and,  at  all  times  after  the  market  should 
have  been  so  erected  and  built,  to  apply  and  use  the 
same  for  the  public  sale  of  fish  or  other  commodities ; 
and  that  the  corporation  might  pay  die  costs  of  the 
suit 

The  corporation,  by  their  answer,  filed  in  Decem- 
ber, 1843,  denied  that  there  had  been  any  unreasonable 
delay  in  the  erection  of  the  market :  they  stated  that 
&ey  had  lately  erected  other  market-places  in  the 
borough,  at  a  great  expense;  and  much  consideration 
w*s  necessary  to  determine  what  the  public  convenience 
Quired,  as  to  the  construction  of  the  market  in  ques- 
tion: that  they  had  in  December,  shortly  before  filing 
their  answer,  determined  that  the  new  market  should 
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purpose  of  seeing  what  the  present  state  of  the  ground 
is,  and  the  means  there  will  be  of  defining  what  the 
market  should  be,  in  order  to  satisfy  the  covenant 

The  best  course  I  can  adopt  is  to  let  this  cause  stand 
over  for  six  months ;  and  if,  when  it  comes  on  again 
at  the  end  of  that  time,  the  Defendants  have  proceeded 
with  the  work,  as  no  doubt  they  will  proceed,  no  dif- 
ficulty will  arise  upon  it  The  only  question  may  be 
the  costs.  If,  at  that  time,  the  Plaintiff  should  be 
obliged  to  press  for  a  decree,  I  will  make  such  a  decree 
as  lean. 


1846.  In  the  month  of  July,  1845,  the  Plaintiff  presented 

Petition.  *"*  Potion  »  stating,  that,  except  the  approval  of  a  plan 
on  the  28th  of  May,  1844,  nothing  effectual  had  been 
done  by  the  Defendants  towards  building  the  market, 
until  after  the  cause  was  ordered  to  stand  over.  That, 
in  July,  the  corporation  held  a  meeting  to  consider  the 
order  made  in  the  cause,  and  subsequently  they  began 
and  proceeded  with  the  building,  and  made  considerable 
progress  towards  the  performance  of  the  covenant  The 
petition  prayed  that  the  Defendants  might  be  decreed 
to  pay  the  costs  of  the  suit  and  of  the  petition;  and, 
if  necessary,  that  the  cause  might  be  again  set  down 
for  hearing,  and  that  the  petition  might  come  on  to 
be  heard  with  the  cause,  and  that  such  decree  might  be 
made  as  should  be  just  The  petition  was  supported  by 
affidavits;  and  it  was  also  shewn,  that  the  Defendants' 
solicitors  had  been  applied  to,  and  had  refused  to  pay 
the  Plaintiff's  costs. 


Argument.         Mr.  Ronully  and  Mr.  Rolt  contended,  that  it  was 
clear  upon  the  affidavits  that  the  corporation  had  taken 
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no  effectual  steps  until  since  the  institution  of  the  suit: 
the  corporation  had  not  founded  their  defence  upon  any 
objection,  that  the  agreement  was  one  of  which  a  court 
of  equity  would  not  enforce  the  performance,  nor  could 
they  have  sustained  such  an  objection:  Pembroke  v. 
Thorpe  (a),  City  of  London  v.  Nash  (6).  The  Plaintiff 
was  therefore  entitled  to  his  costs,  on  the  common  rule 
of  the  court 


1846. 


Peicb 

v. 

Corporation  of 

Pknsanci. 

Argwmtnt. 


Mr.  Temple  and  Mr.  FoUett  insisted,  that  the  order 
made  when  the  cause  first  came  on  amounted  to  a  de- 
cision that  the  Plaintiff  had  then  shewn  no  ground  to 
entitle  him  to  a  decree:  still  less  had  anything  since 
occurred  giving  him  that  right;  for  it  was  agreed,  or 
not  denied,  that  since  the  cause  had  stood  over,  the  De- 
fendants had  proceeded  with  all  diligence:  the  Plaintiff, 
in  fact,  did  not  now  ask  a  decree  for  specific  perform- 
ance. The  petition  was  wholly  unnecessary.  It  brought 
forward  no  new  facte  which  could  be  material  with 
reference  to  the  costs  of  the  suit:  the  new  facts  could 
only  be  material  in  shewing  that  there  was  no  necessity 
for  prosecuting  it 


The  Vice-chancellor  said,  that  the  Plaintiff  had 
adopted  the  proper  course,  in  bringing  the  state  of  the 
subjectrinatter  of  the  suit  before  the  Court  by  petition. 
There  was  nothing  in  the  case  to  entitle  the  Defendants 
to  their  costs  as  against  the  Plaintiff;  and  the  De- 
fendants having  now  performed  their  covenant,  or  gone 
bo  far  towards  doing  so  that  no  aid  was  required  from 
this  Court  to  enforce  it,  he  thought  it  would  be  right 
to  give  no  costs  on  either  side. 


Nov.  19M. 
Judgment. 


(o)  3  Swans.  437. 


(b)  1  Vcs.  12. 
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**  J™»-  DYKES  v.  FARR. 

1845. 

14M  Nov. 

12M  Dec.      gY  ^  g^^j^^  datej  ja  November,  1779,  made  an 

By  e  marriage 

settlement  in      the  marriage  of  PhxUp  Dykes  with  &uajt,  the  daughter 

were  conveyed  <*f  John  F<*rr»  in  consideration  of  the  marriage,  and 
tohusbe^d  rf  a  P01**011  of  2000i>  (which  included  two  awns 
(the  settlor)  for  of  100*  and  4002.,  to  which  Susan  Farr  was  entitled 

\lfa  .   iin|iul|i  Jju 

to  the  wife  for  under  the  will  of  her  grandmother),  FkiKp  Dykes  ocm- 
toUT^ii^  wy**  certain  lands  and  hereditamentB  in  Norfolk  to 
n  they,  or  the    trustees,  to  the  use  of  himself  until  the  solemnization 

survivor,  should  m 

appoint;  and,  of  the  marriage,  and,  after  the  marriage,  to  the  use  of 
appointment,  to  himself  for  life;  with  remainder  to  trustees  to  preserve 
b^$thefthe  contingent  remainders;  remainder  to  Susan  Farr  father 
wife  by  the       ]#*  in  bar  of  dower;  remainder  to  the  children  of  the 

husband ;  and, 

in  default  of  marriage,  as  the  husband  and  wife  should  jointly  appoint; 
ia^^stand6  «kI,  **  default  of  a  joint  appointment,  to  such  children  as 
stn^2000/m  *e  rarv*vor  *«*H  appoint;  and,  in  default  of  appoint- 
to  the  wife's  ment,  to  the  heirs  of  the  body  of  Susan  Farr  by  him, 
and  assigns.  Philip  Dykes;  and,  in  default  of  such  issue,  it  was  pro- 
hatband  and  vided,  that  the  said  lands  and  hereditaments  should  stand 
redtin?  thde8d  <*ar8e^  an^  chargeable  with  the  payment  to  John  Farr, 
first  deed,  his  heirs  and  assigns,  of  the  sum  of  200021,  and  also  with 
no  lame  of  all  and  every  the  sum  or  sums  of  money  that  shall  have 

the  marriage, 
and  that  they  in- 
tended to  bar  all  the  estates  and  provisions  in  the  former  settlement,  and  to  settle  the  lands  to 
new  nses  thereby  declared,  covenanted  to  levy  a  fine  for  that  purpose,  to  enure  to  such  uses 
as  they  should  appoint ;  and,  in  default  of  such  appointment,  to  the  use  of  the  husband  for  life; 
remainder  to  trustees  for  a  term  of  years;  remainder  to  the  wife  for  life;  and,  after  the  deceass 
of  both,  to  the  use  of  the  heirs  and  assigns  of  the  husband ;  and,  as  to  the  term,  upon  trust  to 
raise  2000/.,  and  pay  the  same  to  the  wife,  or  as  she  should  appoint,  and,  in  case  of  her 
death  without  appointment,  to  her  next  of  kin.  The  fine  did  not  bar  the  first  charge.  On  a 
bill  by  the  representative  of  the  wife's  father,  who  was  also  one  of  the  next  of  kin  of  the  wife, 
(after  the  death  of  the  husband  and  wife  without  issue  or  appointment),  to  procure  both  sums 
of  2000/.  to  be  raised  out  of  the  settled  lands— Held,  that,  notwithstanding  the  recital, 
in  the  deed  of  1798,  of  the  intention  of  the  parties,  that  the  first  charge  of  2000/.  should  be 
extinguished,  and  although  such  charge  still  remained,  yet  the  trusts  of  the  term  for  raising 
the  second  charge  of  2000/.  were  not  therefore  inoperative,  but  the  same  must  still  be  car- 
ried into  execution ;  and  that  both  sums  of  2000/.  must  therefore  be  raised. 
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been  paid  to  Phxkp  Dyke*,  either  before  or  after  the        1844. 
marriage,  as  the  fortune  or  portion  of  Susan  Farr,  the 
said  sums  to  be  paid  within  twelve  months  after  the 
death  of  the  survivor  of  them  the  said  Philip  Dykes  and 
Susan  Parr, 


In  August,  1798,  a  deed  of  oovenant  was  made  be- 
tween Ph&p  Dykes  and  Susan  his  wife,  of  the  first 
part;  Eerricke  and  Sheriff*,  of  the  second  part;  and  T. 
Beds,  of  the  third  part;  by  which,  after  reciting  the  set- 
tlement of  1779,  and  that,  there  being  no  issue  of  the 
said  marriage,  and  they,  FhUsp  Dykes  and  Susan  his 
wife,  having,  as  they  were  advised,  power  to  destroy  all 
the  uses,  estates,  powers  and  provisions,  limited  and 
contained  in  and  by  the  said  settlement  of  and  con- 
cerning the  said  lands  and  hereditaments  of  which  no 
fine  had  ever  been  levied  or  acknowledged  by  him, 
PfnUp  Dykes,  it  was  their  intention  not  only  to  defeat 
and  destroy  the  said  uses,  estates,  powers,  and  pro- 
visoes, but  also  to  limit,  settle,  and  assure  the  said  pre- 
mises as  thereinafter  mentioned,  It  was  witnessed,  that, 
as  well  for  barring,  docking,  and  extinguishing  all 
estates  tail,  and  all  reversions  and  remainders  there- 
upon expectant  and  depending,  of  and  in  the  said  here- 
ditaments and  premises,  as  for  settling,  conveying,  and 
assuring  the  same  to  and  for  the  uses,  intents,  and  pur- 
poses thereinafter  mentioned,  and  for  the  nominal  con- 
siderations therein  mentioned,  he,  Philip  Dykes,  did 
thereby,  for  himself,  his  heirs,  executors,  and  admini- 
strators, and  for  Susan  his  wife,  covenant,  promise,  and 
agree,  and  Susan  Dykes  did  thereby  agree,  to  and  with 
the  said  T.  Rede,  his  heirs  and  assigns,  that  they,  Philip 
Dykes  and  Susan  his  wife,  should  and  would,  as  of  the 
then  Trinity  Term,  or  within  twelve  months  from  the 
date  thereof,  acknowledge  and  levy  in  due  form  of  law 
unto  the  said  T.  Rede  and  his  heirs  one  or  more  fines 
sur  conuzance  de  droit  come  ceo,  &c,  with  proclama- 
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1844.  tions,  of  and  comprising  therein  all  that  the  &c  [de- 
scribing the  said  premises].  And  it  was  thereby  de- 
clared and  agreed,  that  the  fines  so  as  aforesaid  or  other- 
wise to  be  levied  and  acknowledged,  and  all  and  every 
the  fine  and  fines,  common  recovery  and  recoveries,  con- 
veyances, and  assurances  in  the  law  whatsoever,  there- 
tofore had,  made,  levied,  suffered,  acknowledged,  or  ex- 
ecuted by  or  between  the  said  parties  of  the  said  pre- 
mises, should  operate,  enure,  and  be,  and  that  the  oon- 
usee  or  conusees  in  such  fines,  and  his  or  their  heirs, 
should  stand  and  be  seised  of  the  said  premises,  to  the 
use  and  behoof  of  such  person  or  persons,  and  for  such 
estates,  intents,  and  purposes,  and  under  and  subject  to 
such  payments,  charges,  and  provisoes,  as  they,  Philip 
Dykes  and  Susan  his  wife,  should,  during  their  joint 
lives,  in  manner  therein  mentioned,  limit  or  appoint; 
and,  in  default  of  such  limitation  or  appointment,  to  the 
use  of  PhiHp  Dykes  and  his  assigns  during  his  life,  with- 
out impeachment  of  waste ;  and,  from  and  after  the  deter- 
mination of  that  estate  by  forfeiture  or  otherwise,  then  to 
the  use  of  Kerriche  and  Sheriffe,  their  executors,  admini- 
strators, and  assigns,  for  the  term  of  1000  years,  without 
impeachment  of  waste,  upon  the  trusts  thereinafter  men- 
tioned ;  and,  from  and  after  the  expiration  or  other  sooner 
determination  of  the  said  term,  and  in  the  meantime  sub- 
ject thereto  and  to  the  trusts  thereof,  to  the  use  of  Susan 
Dykes  and  her  assigns  for  her  life ;  and,  from  and  after 
the  decease  of  the  survivor  of  them,  FhiKp  Dykes  and 
Susan  his  wife,  then  to  the  use  of  the  heirs  and  assigns 
of  Philip  Dykes.  And,  as  to  the  said  term  of  1000  yean 
limited  to  Kerriche  and  Sheriffe,  their  executors,  admini- 
strators, and  assigns,  it  was  thereby  declared  and  agreed, 
that  the  same  was  so  limited  to  them,  upon  trust,  within 
three  months  next  after  the  decease  of  FhiKp  Dykes9  by 
demise  or  mortgage  of  all  or  any  part  of  the  said  premises, 
for  all  or  any  part  of  the  said  term,  or  by  such  other 
ways  and  means  as  they,  or  the  survivor,  or  his  execu- 
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ton  or  administrators,  should  think  fit,  to  raise  and  levy  1844. 
the  sum  of  2000JL,  and  also  all  such  further  sum  or  sums 
of  money  as  Philip  Dykes  should  at  any  time  during  his 
life  actually  recover  or  receive  in  right  of  Susan  his 
wife,  under  the  will  of  Louisa  Fuller,  (the  said  grand- 
mother of  Susan),  and  pay  the  same  unto  Susan  Dykes,  or 
as  she  should  direct,  to  and  for  her  own  sole  use  and  be- 
nefit, in  case  she  should  survive  Philip  Dykes;  but,  in  case 
Susan  Dykes  should  die  in  the  lifetime  of  PfuUp  Dykes, 
then  upon  trust  to  pay  and  apply  the  same  unto  such 
person  or  persons,  and  in  such  parts  and  shares,  as  Susan 
Dykes  should,  notwithstanding  her  then  or  any  future 
coverture,  by  will,  appoint  or  dispose  of  the  same;  and,  in 
default  of  such  appointment  or  disposal,  then  upon  trust 
to  pay  and  distribute  the  same  to  such  person  or  persons 
of  the  blood  or  kindred  of  Susan  Dykes  as  at  the  time 
of  her  decease  would,  by  virtue  of  the  Statute  of  Dis- 
tributions, have  been  entitled  to  her  personal  estate,  if 
she  had  died  intestate  and  without  having  been  married* 
And,  for  the  considerations  thereinbefore  expressed, 
Philip  Dykes  thereby,  for  himself,  his  heirs,  executors, 
&c,  and  for  Susan  his  wife,  covenanted  and  agreed, 
forthwith,  by  recovery,  surrender,  or  other  good  assur- 
ance, to  convey  and  assure  all  such  parts  of  the  said 
premises  as  were  copyhold  or  customaryhold,  to  and  for 
the  same  estates,  uses,  intents,  and  purposes  as  were 
thereby  limited  or  declared  of  the  freehold  part  thereof. 
And  it  was  thereby  declared  and  agreed,  that  the  said 
provision  thereby  made,  or  intended  to  be  made,  for  Susan 
Dykes  should  be  in  bar  of  her  dower  and  thirds,  at  com- 
mon law  or  by  custom,  of  or  in  all  the  hereditaments 
whereof  Philip  Dykes  was,  or  at  any  time  during  his  life 
should  be,  seised. 

Susan  Dykes  died  in  1821,  and  Philip  Dykes  m  1838. 
There  was  no  issue  of  the  marriage,  and  no  appoint- 
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ment  The  fine,  which  was  levied  in  pursuance  of  the 
covenant,  had  not  the  effect  of  destroying  the  provision 
for  raising  the  first  sum  of  2000/.;  and,  after  the  death  of 
Philip  Dykes,  this  bill  was  filed  by  John  Lee  Farr,  the  ex- 
ecutor of  John  Farr,  the  son  and  executor  of  John  Farr 
the  father,  party  to  the  deed  of  1779,  which  John  Farr 
the  son  was  also  one  of  the  next  of  kin  of  Susan  Dykes, 
against  the  trustees  appointed  under  the  settlement  of 
1779,  the  surviving  trustees  of  the  term  created  by  the 
deed  of  1 7  98,  the  other  next  of  kin  of  Susan  Dykes,  and 
the  heir-at-law  and  devisees  of  PMUp  Dykes,  for  the 
purpose  of  having  both  sums  of  20002.  raised  out  of  the 
estates  comprised  in  the  settlement. 


The  Defendants  interested  in  the  estate  of  Phthp 
Dykes,  by  their  answers,  insisted,  that  the  intention  of 
the  parties  to  the  deed  of  1798,  as  expressed  in  the  deed 
itself,  clearly  was,  that  only  one  sum  of  2000i  should  be 
raised ;  and,  if  the  charge  under  the  deed  of  1779  was 
still  subsisting,  and  the  Plaintiff  claimed  the  benefit  of 
it,  he  could  not  also  be  entitled  to  the  benefit  of  the 
second  charge.  Those  of  the  next  of  kin  of  the  wife 
who  were  Defendants  churned  the  benefit  of  the  provi- 
sion in  their  favour  in  the  deed  of  1798.  The  trustees 
submitted  the  question  to  the  Court 


Argument.  Mr.  Anderdan  and  Mr.  Hardy,  for  the  Plaintiff,  re- 
lied upon  the  two  deeds,  as  distinctly  charging  the  estate 
with  the  two  several  sums  of  20002.  The  Defendants  al- 
leged, that  the  double  charge  was  the  result  of  a  mis- 
take. The  Court  had  jurisdiction  in  a  proper  case  to 
rectify  instruments  framed  upon  a  mistaken  view  of  the 
rights  of  the  parties,  or  which  otherwise  failed  to  carry 
into  effect  their  plain  intentions;  but  that  must  be  done 
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in  a  suit  instituted  for  that  purpose,  in  which  the  qua*-        1344. 
tion  of  mistake  formed  the  distinct  subject  of  considera- 
tion; and  all  the  circumstances  bearing  upon  that  point 
were  collectively  brought  under  the  view  of  the  Court 
The  invalidity  of  an  instrument  on  the  ground  of  mis- 
take was  not  an  objection  to  be  taken  up  incidentally 
by  way  of  defence  to  a  suit  for  giving  to  the  instrument 
its  legal  effect.   To  permit  such  a  course  would  be  most 
mischievous.  Parties  who  might  have  a  plausible  ground 
for  alleging  that  an  instrument  was  founded  upon  some 
mistake,  instead  of  being  under  the  necessity  of  coming 
to  ike  Court,  by  a  distinct  suit,  to  cancel  the  impeached 
instrument,  would  be  encouraged  to  keep  back  their  ob- 
jections, and  leave  the  other  parties  to  suppose  that  they 
might  rely  upon  the  instruments,  until  the  time  when 
they  came  to  be  carried  into  execution.    In  this  case 
both  instruments  were  unimpeached.   The  parties  were, 
during  their  lives,  content  that  their  rights  should  be 
governed  by  those  instruments.     The  husband  survived 
his  wife  seventeen  years,  and  made  no  attempt  to  vary 
them ;  and  the  Court  would  not  now,  at  the  mere  sug- 
gestion of  the  Defendants,  founded  upon  an  alleged 
equity  which  they  had  not  thought  proper  to  prosecute, 
disturb  or  intercept  the  legal  effect  of  these  deeds; 
Stocking  v.  StocUey  (a),  Nayhr  v.  Winch  (b).    As  to  the 
alleged  forfeiture,  or  necessity  for  election,  it  was  suffi- 
cient to  say  that  those  who  were  interested  under  one  of 
the  deeds  were,  for  the  most  part,  different  persons  from 
those  interested  under  the  other;  and  there  was  no  equity 
to  deprive  A.  of  a  provision,  under  a  settlement,because 
B.  had  received  what  the  settlor  did  not  intend  he  should 
have.    Neither  was  it  possible  to  modify  or  adjust  the 
fights  of  all  parties,  so  as  to  make  them  conformable 

(a)  1  V.  &  B.  23.  (b)  1  Sim.  &  Stu.  567. 
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with  any  expressed  intention  short  of  giving  fall  effect 
to  the  deeds  as  they  stand. 

[Other  arguments  used  in  support  of  the  double 
charge  appear  more  fully  in  the  judgment.] 

Mr.  Temple  and  Mr.  Spurrier,  for  the  devisees  en- 
titled beneficially  under  the  will  of  Philip  Dykes* 

The  Court  will  limit  the  effect  of  the  instrument  to 
that  which  was  the  plain  object  or  intention  of  the 
instrument:  Phipson  v.  Turner  (a),  Moseley  v.  Mot- 
teux (b),  Moore  y.Magrath(c).  And,  as  the  fine  failed  to 
effect  the  object  which  the  parties  intended,  the  deed  of 
1798,  which  was  founded  upon  the  fine,  will  be  treated 
as  inoperative :  Grieveson  v.  Kersopp  ((f).  The  Court 
would  relieve  against  mistake;  and  it  will  not  give 
to  these  instruments  an  effect  which  would  be  clearly 
the  result  of  a  mistake :  Turner  v.  Turner  (e\  Pusey  v. 
Desbouvrie{f)y  Bingham  v.  Bingham  (g\  Evans  v.  lie- 
wellin  (h)9  Bridger  v.  Rice  (t),  Lansdowne  v.  Lean- 
downe  (A),  M'Carthy  v.  DecaLx  (/),  and  Wheailey  v. 
Slade  (m).  And  this  objection  may  be  raised  by  de- 
fence, without  a  cross  bill;  as,  where  a  bill  is  for  an 
account,  a  defendant  may  object  to  allowances  in  that 
account,  without  a  cross  bill:  AyUffe  v.  Murray  (n)> 
On  the  same  principle,  where  the  plaintiff  seeks  to  es- 
tablish a  charge,  the  defendant  may  set  up  ground  for 
reducing  the  amount  of  that  charge,  without  a  Gross  bilL 


(a)  9  Sim.  227. 

(6)  10  Mee.  &  Wels.  533. 

(c)  Cowp.  9. 

(d)  5  Beav.  283. 

(e)  2  Rep.  in  Cha.  154. 
(/)  3  P.  Wins.  316. 

(I)  1  Yes.  126. 


(h)  1  Cox,  333. 
(i)  1  J.  &  W.  74. 
(*)  2  J.  &  W.  205. 
(/)  2R.&MyL614. 
(«i)4  Sim.  126. 
(it)  2  Atk.  59. 
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The  trusts  of  the  term  were  still  executory,  and  if  the 
Plaintiff  sought  equity,  he  must  do  equity.  If  he  claims 
under  those  deeds,  he  must  give  full  effect  to  the  inten- 
tion of  the  deeds;  Green  v.  Green  (a);  and  this  principle 
applies  at  least  against  the  Plaintiff,  if  not  against  the 
Defendants  who  are  the  other  next  of  kin  of  the  wife. 
The  taking  effect  of  the  second  charge  ought  to  be  re- 
garded as  conditional  upon  the  first  charge  being  effectu- 
ally barred :  Doe  d.  Evans  v.  Evans  {b). 


1844. 


^IrptHnni/. 


Mr.  Kenyan  Parker  and  Mr.  Bolt,  for  three  of  the  next 
of  kin  of  Susan  Dykes;  and  Mr.  Cooper  and  Mr.  Prior, 
for  another  of  such  next  of  kin. 


The  question  of  the  validity  of  the  charge  created  by 
the  second  deed  is  one  which  arises  as  well  between  the 
co-Defendants,  as  between  the  Plaintiff  and  the  Defend- 
ants who  claim  under  the  will  of  Philip  Dykes;  for  the 
other  Defendants  are  interested  in  supporting  the  second 
charge,  and  the  Plaintiff  is  rather  interested  in  sustain- 
ing the  first.  If  the  Court  were,  in  this  suit,  to  decide 
against  the  claim  under  the  deed  of  1798,  these  Defend- 
ants would  be  bound  by  that  decision  (c),  and  yet  would 
not  have  an  opportunity  of  disputing  it  as  against  their 
co-Defendants  interested  in  resisting  the  claim.  This 
was  a  substantial  reason  for  requiring  the  parties  who 
would  avoid  the  effect  of  the  deed  to  become  Plaintiffs 
in  a  suit  for  that  purpose.  [They  also  argued,  with 
the  Plaintiff,  that  the  necessity  for  raising  the  charge 
of  1779  was  no  ground  for  denying  effect  to  that  of 
1798.  Sugd.  Vend,  and  Pur.,  Vol.  1,  p.  258,  and  Story, 
Equity  Juris.,  Vol.  1,  sect  101,  were  also  cited  in  the 
argument.] 

(a)  19  Vet.  665.  (b)  2  Per.  &  Dav.  378. 

(c)  See  3  Hare,  638. 

VOL.  IV.  M  M  H.  w. 
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1844.  Mr.  Boom,  Mr.  Chap,  and  Mr.  Gramde,  for  Ac 
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«. 
SaBmirrs. 

Dress 

Fabs. 

Job*  274. 


Vicb-Chahckllor  : — 

The  Plaintiff  is  the  personal  repreBentatireofJipfatJfliT, 
and  one  of  the  next  of  kin  of  Susan  Dykes :  two  other 
of  the  next  of  kin  are  Defendants.  The  Plaintiff  seeh 
to  recover  one  sum  of  2000/.  as  the  personal  representa- 
tive of  John  Farr,  under  limitations  contained  in  the 
marriage  settlement  of  November,  1779.  He  seeks  to 
recover  also  a  second  sum  of  2000JL  under  the  limitatiooa 
in  the  deed  of  covenant  of  the  30th  of  August,  1798, 
and  a  fine  levied  in  pursuance  thereof.  The  former  sum 
is  part  of  the  estate  of  John  Farr;  the  latter  sum,  if  re- 
coverable, belongs  to  the  Plaintiff  and  the  two  Defend- 
ants, as  next  of  kin  of  Susan  Dykes*  Both  sums  (if 
raisable)  are  charges  upon  the  real  estate  of  Fh&p  Dykes, 
the  husband  of  Susan.  The  persons  opposing  the  claim 
are  the  parties  now  entitled  to  Dykes'  estate. 

It  was  admitted,  that  the  fine  was  inoperative  to  bar 
the  Plaintiff's  demand  for  the  first  sum  of  2000&,  as  the 
representative  of  John  Farr,  and  that  such  demand  could 
not  be  resisted;  and  the  only  question  argued  before  me 
was,  whether  the  second  2000/.  should  also  be  raised. 

In  order  to  try  this  question,  I  shall  suppose  that  the 
penons  entitled  to  the  second  sum  are  not  any  of  them  the 
same,  but  wholly  different  from  the  penons  entitled  to 
the  other  sum;  and  that  this  is  a  suit  by  the  next  of  kin 
of  Susan  Dykes,  filling  no  other  character,  to  reoover 
the  disputed  sum  of  2000/.  This,  in  my  opinion,  is  the 
proper  way  to  try  the  question.  If  a  bill  had  been  filed 
to  recover  the  first  sum  of  £2000,  it  is  admitted  that  no 
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defence  oould  have  been  sustained  against  the  demand.  1844. 
A  decree  for  payment  must  have  been  made.  I  con- 
sider the  case,  therefore,  in  the  first  instance,  as  if  the 
first  20001.  had  been  paid,  (with  or  without  suit),  and 
this  were  a  suit  to  recover  the  second,  the  personal  re- 
presentative of  John  Farr  not  being  a  party  to  it;  as  if, 
in  fact,  the  next  of  kin  of  Susan  Dykes  were  seeking,  in 
the  names  of  the  trustees  of  the  term  of  years,  to  make 
that  term  available  for  the  recovery  of  the  seoond 
2000/.,  and  this  were  a  bill  by  the  parties  now  entitled 
to  Dykes'  estate  to  restrain  them  from  doing  so.  I 
cannot  hold  that  the  Plaintiff  is  deprived  of  his  right 
to  share  with  the  other  next  of  kin  of  Susan  Dykes, 
because  he  happens  to  be  executor  of  John  Farr.  The 
rale,  that  he  who  would  have  equity  must  do  equity, 
has  no  application  to  such  a  case  (a). 

The  argument  against  the  chum  to  the  second  sum  of 
2000/.  has  proceeded  upon  this,  that  the  intention  of 
the  parties  to  the  deed  of  1798,  apparent  upon  the  face 
of  the  deed,  was,  by  that  deed,  and  the  fine  levied  in 
pursuance  of  it,  to  bar  the  first  sum  of  2000/.,  and  to 
substitute  the  second  charge  of  2000/.  for  it ;  and  the  ar- 
gument was  divided  under  two  heads :  first,  it  was  said, 
that,  by  the  construction  of  the  deed  of  1798,  the  second 
Bom  was  not  raisable,  unless  the  first  was  barred ;  and, 
secondly,  that,  inawmich  as  the  charge  of  the  first  sum  of 
2000JL  has,  by  the  mistake  of  the  parties,  not  been  ef- 
fectually barred,  the  estate  of  Fhilip  Dykes  ought,  upon 
the  ground  of  mistake,  to  be  relieved  from  the  second 
mm  intended  to  be  substituted  for  it.  Now,  that  the  in- 
tention of  the  parties  to  the  deed  of  1798  was  such  as 
this  argument  supposes,  cannot,  in  my  opinion,  admit  of 
reasonable  doubt    But  the  legal  or  equitable  question, 

(a)  See  Hanson  v.  Keating,    ante,  p.  101 ;  Bowser  v.  Colby, 
t&tt,p.6;  Nsesom  v.  Clarkeon,    1  Hare,  198, 143. 
M  M  2 
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Judgment. 


whether  I  can  refuse  to  raise  the  second  sum,  is  of  modi 
greater  difficulty.  Upon  the  first  head  of  the  Defend- 
ants' argument,  I  am  of  opinion  against  them.  If  the 
deed  of  1798  had  declared  that  the  sum  of  200ML, 
which,  by  the  deed  of  1779,  was  payable  to  the  estate  of 
John  JFarr,  should  be  paid  to  the  next  of  kin  of  Susan, 
a  question  might  have  arisen  which  does  not  arise  in  the 
present  case.  By  the  terms  of  the  deed  of  1798,  all  the 
provisions  of  the  settlement  of  1779  are  to  be  barred, 
and  a  new  settlement  made  of  the  property  comprised 
in  it.  The  two  settlements  are  essentially  different.  The 
Defendants  may  have  a  right  to  say,  that,  the  consider- 
ation for  the  second  settlement  having  failed,  the  estate 
of  Dykes  should  be  altogether  remitted  to  the  settlement 
of  1779 ;  but  I  cannot,  as  matter  of  construction,  set  off 
the  two  sums  of  20002.  and  2000/.  againet  each  other 
only  because  they  happen  to  agree  in  amount,  leaving 
the  settlement  of  1798  in  operation  in  other  respects. 
With  respect  to  the  second  head  of  the  argument,  the 
parties  now  resisting  the  claim  of  the  next  of  kin  make, 
by  their  answer,  no  case  against  the  deed  depending  on 
extrinsic  circumstances.  The  argument  for  avoiding 
the  effect  of  the  deed  as  to  the  20002.  in  question,  upon 
the  ground  of  mistake,  rests  wholly  upon  that  which  is 
apparent  upon  the  face  of  the  deed  of  1798.  The  argu- 
ment is  this : — In  the  deed  of  1798,  an  intention  is  re- 
cited, not  only  to  defeat  and  destroy  the  uses  and  provi- 
sions of  the  marriage  settlement  of  1779,  but  also  to 
settle  the  premises  comprised  therein  "  to  and  for  the 
uses,  intents,  and  purposes,  and  subject  to  the  provisoes, 
conditions,  and  agreements,  thereinafter  declared."  And 
the  deed  then  proceeds  in  these  words, — "Now,  there- 
fore, this  indenture  witnesseth,"  [His  Honor  read  the 
deed  of  1798,  (ante,  p.  513>] 


Now,  amongst  the  provisions  of  the  marriage  settlement 
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of  1779,  expectant  upon  the  determination  of  the  estate  ^1344. 
tail  referred  to  in  the  last-mentioned  deed,  is  that  with 
regard  to  the  first  sum  of  2000*.  It  has  been  admitted, 
that  the  fine  agreed  to  be  levied  for  the  purpoee'of  barr- 
ing the  first  sum  of  20001  was  not  the  mode  for  defeat- 
ing and  destroying  that  charge.  The  parties,  therefore, 
have  the  full  benefit  of  the  observations  which  arise  upon 
the  face  of  the  deed;  but  they  have  nothing  more:  and, 
unless  those  observations  entitled  them  to  have  the 
deed  treated  as  void,  it  by  no  means  follows  that  the  al- 
leged mistake  will  enable  the  Defendants  in  this  suit  to 
deprive  the  next  of  kin  of  Susan  Dykes  of  the  second 
sum  of  20001 

Three  classes  of  cases  were  relied  on  in  the  argument: 
first,  those  which  proceed  on  the  principle  that  the  Court 
will  not  enforce  executory  agreements;  secondly,  cases 
in  which  the  force  of  very  strong  expressions  of  a  given 
intent  has  been  controlled  by  the  context  shewing  a 
different  intention ;  and,  thirdly,  the  cases  of  deeds  ex- 
pressing what  the  parties  did  not  intend,  or  entered  into 
in  ignorance  of  some  right  which  was  thereby  uninten- 
tionally compromised.  In  such  cases  it  was  said,  the 
Court  has  reformed  the  instrument  and  taken  away  its 
legal  effect  I  think  that  none  of  those  cases  apply  to 
the  case  before  me.  With  regard  to  the  first  class,  it  is 
sufficient  to  say  that  this  agreement  is  not  executory. 
The  interests  created  are  equitable,  but  they  are  in  no 
respect  executory.  Nor  is  there  any  ambiguity  in  the 
instrument  bringing  it  within  the  cases  of  the  second 
cW.  The  third  class  of  cases  are  equally  inapplicable; 
for  the  instrument  is  in  accordance  with  the  expressed 
intention  of  the  parties,  and  was  prepared  with  full 
knowledge  of  their  rights.  The  difficulty  arises  from 
the  fact  that  the  parlies  have  mistaken  the  way  of 
giving  effect  to  their  own  intentions,  correctly  expressed 
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1844.  m  t^6  &**&>  &I|d  two  questions  arise:  first,  whether 
that  mistake  is  a  reason  for  avoiding  the  deed;  and,  se- 
condly, (if  it  be  so),  whether  the  deed  can  be  avoided 
without  a  bill  or  some  further  proceeding  for  the  pur- 
pose* 

Judgment.  r^e  limitations  and  provisions  of  the  deed  of  cove- 
nant of  1798  are  materially  different  from  those  in  the 
marriage  settlement  of  1779.  The  wife  lived  more  thu 
twenty  years  after  that  second  deed  was  executed.  It 
is  impossible  to  deny,  in  theory,  at  least,  that  events 
might  have  Occurred  during  the  life  of  the  wife,  which 
would  have  made  the  limitations  in  the  second  deed 
more  favourable  to  the  husband,  or  at  least  less  favoura- 
ble to  the  wife,  than  were  the  limitations  in  the  marriage 
settlement;  and  the  husband,  who  survived  the  wife 
seventeen  years,  made  no  complaint  as  to  the  mistake 
which  is  now  relied  upon  for  avoiding  the  seoond  deed. 
Whether  that  arose  from  his  having  still  supposed  the 
fine  to  have  barred  the  first  charge  of  2QQQL,  or  fiem 
any  other  cause  which  would  entitle  Dykes,  or  those  who 
claim  under  him,  to  avoid  the  deed  of  1798,  (if  it  can 
be  avoided  after  the  death  of  Mrs.  Dykes  and  the  time 
which  has  elapsed),  I  give  no  opinion:  but  I  think  I 
cannot  now  hdd  that  charge  void,  leaving  the  deed 
creating  it  in  full  operation  in  other  respects,  without 
having  some  proceeding  before  me  in  which  the  parties 
claiming  the  2000/.  may  have  an  opportunity,  by  wiy 
of  defence,  of  shewing  that  the  deed  of  1798  ought  to 
have  its  full  operation:  Chobnondeiey  v.  Clinton  (u). 
Whether  that  proceeding  should  be  by  bill  or  by  an  in- 
quiry before  the  Master  is  another  question.  I  shall, 
on  this  bill,  decree  payment  of  the  first  2000/,,  the  right 
to  which  is  not  disputed;  and,  as  to  the  rest  of  the  le- 

(•)  4  Bligh,  3,  93,  10),  102. 
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Kef,  direet  the  cause  to  stand  over  for  six  months,  with 
liberty  to  the  parties  representing  Dykes  to  file  such  bill 
as  they  may  be  advised  touching  the  sum  of  2000/.  by 
the  settlement  of  1798  limited  to  Mis.  Dykes.  I  must, 
however,  add,  that  I  express  no  opinion  on  any  chum 
which  may  be  made  in  such  a  suit,  and  I  give  no  en* 
oouragcment  to  it. 


625 


1844. 


Judymm*. 


The  devisees  of  PhiHp  Dykes  filed  their  bill  against 
John  Lee  Farr,  the  trustees  under  the  will  of  PhtUp 
Dykss,the  representative  of  the  survivor  of  the  trustees  of 
the  term  created  by  the  deed  of  1798,  and  the  other  next 
of  kin  of  Susan  Dykes.  The  bill,  after  a  statement  of  the 
feds  which  appeared  in  the  former  suit,  and  appropriate 
charges  raising  the  several  points  with  regard  to  the  con- 
struction or  the  rectifying  of  the  deed  of  1798,  and  of  the 
effect  which  should  be  given  to  it,  prayed,  that  it  might 
be  declared,  that,  according  to  the  true  construction,  or 
the  true  intention,  of  the  indenture  of  August,  1796, 
the  monies  thereby  directed  to  be  raised  and  levied,  by 
demise,  sale,  or  mortgage  of  the  real  estate  comprised  in 
the  said  term  of  1000  years,  were  to  be  raised  and  levied 
only  in  the  event  of  the  monies  by  the  indenture  of 
November,  1779,  charged  on  the  said  real  estate,  being 
rendered  incapable  of  being  raised  or  claimed  under  die 
provisions  of  such  indenture ;  and  that,  if  necessary, 
the  indenture  of  August,  1798,  might  be  reformed 
and  amended,  and  made  conformable  to  such  the  inten- 
tion of  the  parties  thereto,  or  that  it  might  be  declared 
that  die  indenture  of  August,  1798,  was  wholly  void,  or 
at  any  rate  void  as  to  so  much  thereof  as  related  to  the 
said  term  of  1000  years,  and  the  trusts  thereby  declared 
of  such  term;  and  that  the  Defendant  Sarah  Sheriff*,  as 
such  the  personal  representative  of  the  surviving  trustee 
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of  the  term,  might  be  declared  to  be  a  trustee  thereof 
for  the  persons  who  were  or  might  be,  under  the  will 
and  codicils  of  PhiUp  Dykes,  entitled  to  his  real  estate 
comprised  therein,  freed  and  discharged  from  the  trusts 
of  the  term;  and  that  so  much  of  the  bill  of  John  Lee 
Farr  as  sought  to  have  any  monies  raised  under  the 
provisions  of  the  indenture  of  August,  1798,  might  be 
dismissed ;  and  that,  at  any  rate,  it  might  be  declared, 
that  the  Defendants  John  Lee  Farr,  T.  Farr,  J.  Daskr 
wood,  C.  Dashtoood,  and  J.  Daekwood,  and  in  particular 
John  Lee  Farr,  had,  under  the  circumstances,  elected  to 
take,  under  the  indenture  of  November,  1779,  such  in- 
terest as  they  were  thereunder  entitled  to,  and  had  there- 
by forfeited  all  right  to  take  any  interest  under  the  in- 
denture of  August,  1798 :  or  that  it  might  be  declared, 
that  such  last-named  Defendants  ought  now  to  make 
their  election,  whether  they  would  take  under  the  in- 
denture of  November,  1779,  or  under  that  of  August, 
1798 ;  and  that,  when  they  should  have  elected  to  take 
under  either,  they  might  be  declared  to  have  forfeited 
all  right  to  take  under  the  other  of  such  indentures. 


Nov.  HM.  Mr.  Temple,  Mr.  Lovat,  and  Mr.  Coote,  for  the  Plain- 
tiffs;  and  Mr.  Cooper,  Mr.  Anderdon,  Mr.  Kenyan 
Parker,  Mr.  Romilly,  Mr.  Bacon,  Mr.  Hardy,  Mr.  Bolt, 
Mr.  Prior,  cmd  Mr.  Grenside,  for  John  Lee  Farr  and  the 
several  other  Defendants. 


The  arguments  were  in  substance  the  same  which 
were  urged  on  the  hearing  of  the  original  cause,  with 
the  exception  of  those  applicable  to  the  objection  taken 
in  the  first  suit  with  regard  to  the  proper  form  of  resist- 
ing the  claim  under  the  second  deed. 
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The  Vice-Chancellor  said,  that  two  principal  ques- 
tions had  been  raised:  first,  on  the  true  construction  of 
the  deeds,  as  expressing  the  intentions  of  the  parties; 
and,  secondly,  on  the  alleged  mistake  with  regard  to  the 
extinction  of  the  first  charge.  The  first  question  had  been 
in  effect  decided  on  the  hearing  of  the  original  cause>  in 
which  a  decree  was  made  for  raising  the  20002.  charged 
by  the  deed  of  1779.  He  was  clearly  of  opinion,  that 
the  two  sums  could  not,  by  any  process  of  construction, 
be  set  off  one  against  the  other,  leaving  the  rest  of  the 
deeds  standing.  After  the  lapse  of  time  and  the  deaths 
of  parties,  the  second  point,  that  of  reformation  of  the 
instrument  on  the  ground  of  mistake,  could  only  be  en- 
tertained in  a  suit  instituted,  as  the  present  suit  was, 
for  that  express  purpose.  The  question  arising  in  this 
suit  was,  whether  the  wife  was  not  to  have  the  bene- 
fit for  which  she  stipulated  in  the  deed  of  1798,  merely 
because  the  husband  did  not  take  the  proper  steps 
to  bar  the  previous  charge.  The  estate  had  been  held, 
subject  to  both  charges,  for  nearly  half  a  century  since 
the  second  deed  was  executed,  without  any  attempt  to 
disturb  the  arrangement  made  by  that  deed.  He  was 
of  opinion,  that  there  was  no  ground  to  set  aside  or  vary 
the  deed  of  1798,  or  to  put  the  parties  claiming  under  it 
to  any  election.  Although  he  had  given  the  parties 
liberty  to  institute  a  cross  suit,  he  expressly  guarded 
himself  from  giving  any  encouragement  to  such  a  suit ; 
and,  as  there  were  no  new  facts  before  the  Court  in  sup- 
port of  the  case  made  by  the  cross  bill,  he  regretted  that 
he  had  not,  in  deciding  the  former  case,  at  the  same 
time  gone  further,  and  informed  the  parties  what  his 
decision  would  be  with  regard  to  the  reformation  of  the 
instrument,  assuming  that  there  were  no  other  grounds 
for  reformation  than  appeared  on  the  deeds  themselves, 
and  by  the  case  made  in  the  defence  to  the  original  suit. 


1846. 
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The  counsel  for  the  Plaintiff  in  the  original  suit  con- 
tended, that  the  Court  could  not,  in  that  suit,  do  more 
than  determine  the  question  of  construction.  A  eras 
suit  was  therefore  instituted;  but  that  suit  carried  the 
case  no  further  than  it  was  carried  by  the  answers  to 
the  first  bill.  He  must  dismiss  the  cross  bill,  but  with- 
out costs. 


Dee.  12t*. 

CosU. 


Trustees  and 
their  cestui  que 
trusts,  and  next 
of  kin  in  the 
same  interest} 
severing  in  their 
defences,  en- 
titled only  to 
one  set  of  costs, 
although  stated 
(at  the  bar,  bat 
not  b y  the 
answers)  to  re- 
side in  parts  of 
the  country  re- 
mote from  each 
other. 


The  decree  in  the  original  suit  bad  directed  so  much 
of  the  Plaintiff's  costs  of  that  suit  as  were  occasioned 
by  the  claim  of  the  2000/.  under  the  deed  of  1779,  to 
be  raised,  together  with  such  sum,  by  sale  or  mortgage 
of  the  estate  of  P.  Dykes,  and  paid  to  the  Plaintiff 
With  regard  to  the  remainder  of  the  costs, 

The  Vice-Chancellor  held,  that  the  estate  of  P. 
Dykes  must  bear  all  the  costs  of  the  suit  properly  in- 
curred. Under  the  circumstances  of  the  case,  the  suit 
being  for  both  sums  of  2000/.,  and  the  right  to  both 
being  disputed,  it  was  not  improper  that  the  trustee  of 
the  term,  who  was  the  trustee  for  the  Plaintiff  in  re- 
spect of  the  second  charge,  should  have  been  made  a 
Defendant,  and  not  a  co-Plaintiff.  But  the  same  trus- 
tee was  also  trustee  for  the  other  next  of  kin  of  Susan 
Dykes,  who  were  Defendants;  and  no  reason  appeared 
for  his  separating  in  his  defence  from  those  of  his  cestui 
que  trust  who  were  co-Defendants.  One  set  of  costs 
only  must  therefore  be  paid  to  the  trustee  of  the  term, 
and  the  Defendants  the  next  of  km  of  Susm  Dykes, 
who  were  entitled  to  the  benefit  of  the  term.  Again, 
the  trustees  under  the  will  of  P.  Dykes,  and  the  parties 
beneficially  interested  under  the  same  will,  had  separ- 
ated in  their  defence  without  any  apparent  cause,  and 
they  were  entitled  only  to  one  set  of  costs :  Beads  v. 


GMfr. 
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Sparhes  (a).  It  was  highly  important  not  to  give  en-  1845. 
oouragement  to  parties  in  the  same  interest  in  severing 
in  their  defences,  unless  good  cause  for  such  severance 
were  shewn.  Before  the  47th  Order  of  August,  1841, 
was  made,  creditors  had  found  no  difficulty  in  putting 
confidence  in  the  same  solicitor;  but  after  the  costs  of 
establishing  debts  were  given,  it  had  been  much  more 
common  for  creditors  to  appear  in  the  Master's  Office  by 
separate  solicitors. 

Mr.  Cooper,  who,  with  Mr.  Prior,  appeared  for  one 
of  the  next  of  kin  of  Susan  Dykes,  (Mr.  Kenyan  Par- 
ker and  Mr.  Bolt  appearing  for  others  of  her  next  of 
kin),  suggested,  that,  in  this  case,  the  Defendant  for 
whom  he  appeared  had  no  communication  with  the  other 
parties  in  the  same  interest ;  he  resided  at  a  great  dis- 
tance from  them :  one  resided  at  Burton-on-Trent,  in 
Staffordshire,  and  the  other  next  of  kin  at  Beccles,  in 
Suffolk,  which  would  explain,  if  necessary,  the  reason 
of  their  not  acting  by  the  same  solicitor :  Nicholson  v. 
Falkmer{by 

The  Vice-Chancellor  said,  that  no  case  was  made 
by  the  answers,  or  by  evidence,  founded  upon  any  diffi- 
culty arising  in  the  circumstances  of  the  Defendants,  as 
a  reason  for  severing  in  their  defence.  He  could  not 
admit  that  difference  of  residence  alone  was  sufficient  to 
justify  parties  who  prim&  facie  ought  to  join  in  their 
defences  in  severing. 

(a)  1  Moll,  8.     See  Gaunt  ▼.  Taylor,  2  Beav.  346. 
(6)  1  Moll.  560. 
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22nd,  28/A,  *  BOLTON  v.  WARD. 
30M  May. 

The  Court  &•  WARD,  by  his  will,  gave  to  his  wife  10JL  a  year 

the  specific  out  of  his  real  estate  at  Norwood,  and  the  parlour  end 

STSJEE*1  of  **»  hou8e  he  i!tm  dwdt  ***  to  Uve  *"»  with  ^  *• 

between  joint  furniture  in  it  at  the  time  of  his  decease,  during  her 

tenants  of  a  # 

copyhold  estate  life,  or  so  long  as  she  remained  his  widow ;  and  he  de- 
land  and  hold  vised  to  his  sons*  William  Ward  and  Stephen  Ward,  his 
JiJJS^J!  real  estate  at  Norwood,  during  their  lives,  and  to  their 

rmlty,  and  de-  heire  at  their  decease,  subject  to  certain  legacies  and  an 

crce  toe  parties 

to  make  mutual  annuity  after  his  wife's  decease ;  and  the  testator  also 

that  purpose'  Kave  *°  ^B  ^^  80ns  ^l  his  real  and  personal  estates 

tiM^h'4<k?  w^iatooever»  ***&  appointed  them  his  joint  executors. 


jfiC+  /WBk4fc.35, 


the  Court  hud 

not  jurisdiction,       After  the  death  of  the  testator,  his  two  sons,  Stephen 

tor'partiSito  Ward  **  younger  and  William  Ward,  were  admitted 
titloTof16  P*r"  tenante  °**  ^e  grater  part  of  the  devised  estates,  which 
holds.  were  copyhold  of  inheritance  of  the  manor  of  Knarts- 

8t*tem*Ht.  borough.  As  to  a  small  part,  their  admission  was  omitted 
by  mistake.  The  devisees  subsequently  made  and  signed 
an  agreement,  as  follows: — "1833.  Agreement  made 
this  20th  day  of  February,  betwixt  William  Ward  and 
Stephen  Ward.  They  hereby  agree  and  do  divide  the 
real  and  personal  effects  of  the  said  S.  Ward;  that  is  to 
say,  to  William  Ward,  Far  Barn  Close,  Middle  Close, 
High  Close,  Mossey  Pasture,  and  Spring  Close,  with 
the  Far  Barn,  likewise  to  have  half  of  the  high-well 
water  to  use  of  the  said  William  Ward;  likewise  to 
Stephen  Ward,  house,  barn,  stable,  and  all  other  build- 
ings not  before  mentioned,  with  the  land  known  by 
the  names  of  Back  Garth,  town  and  close,  High  and 
Low  Bents,  High  Garth,  low  and  high  allotments, 
and  lane,  garden,  &c;  each  party  to  road  themselves 
in  at  their  own  premises,  and  to  receive  all   debts 
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equally  between  them,  and  likewise  to  pay  all  debts  due 
to  the  date  hereof;  likewise  all  interest  and  annuities, 
and  all  payments  charged  under  the  will  of  the  late 
8.  Ward,  equally  betwixt  them.  If  each  or  either  party 
disannul  this  agreement,  shall  pay  100/.  to  the  other 
party." 

The  parties  occupied  the  property  in  conformity  with 
this  agreement  until  the  death  of  Stephen  Ward,  in 
1843. 

The  Plaintiff,  who  was  the  sister  of  the  whole  blood, 
and  customary  heiress  of  Stephen  Ward,  brought  her 
bill  to  carry  the  agreement  into  effect,  claiming  the 
land  allotted  to  Stephen  in  severalty.  The  Defendant, 
WUHam  Ward,  (who  was  the  brother  of  Stephen,  of  the 
half-blood),  by  his  answer,  said,  that  the  agreement  was 
not  intended  as  a  severance  of  the  joint  tenancy,  but 
only  as  a  suspension  of  the  joint  occupation  so  long  as 
both  parties  lived ;  and  he  insisted  upon  his  right  to  the 
whole  estate  by  survivorship. 
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Statement 


Mr.  Kenyan  Parker  and  Mr.  Shee,  for  the  Plaintiff.        Argument. 

Mr.  Piggott,  for  the  Defendant,  WUUam  Ward,  sub- 
mitted, that  the  agreement  was  not  an  agreement  for  a 
partition  of  the  property  between  the  two  brothers;  there 
was  nothing  in  the  language  of  the  agreement  necessa- 
rily implying  a  partition.  The  words  of  the  agreement 
would  be  entirely  satisfied  by  the  suspension  of  the  joint 
tenancy  during  the  life  of  Stephen  ;  and,  where  that  was 
the  case,  the  Court  would  not,  against  the  distinct  aver- 
ment in  the  answer,  that  nothing  further  was  intended, 
carry  the  effect  of  the  agreement  further,  even  if  it 
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should  be  open  to  a  larger,  construction:  Staxgrom  v. 
Marquis  of  Townsend  (a),  Beaumont  v.  Bramky{b\ 
This  Court,  moreover,  had  no  jurisdiction  to  decree  a 
partition  of  copyholds;  Horncastie  v.  Charkswarth(e); 
and  the  agreement  in  question  was  long  anterior  to  the 
Stat  4  &  5  Vict  c.  35  (<*). 


May  30th. 
Judgwwti. 


Vice-chancellor  : — 

The  prayer  of  this  bill,  as  I  read  and  understand  it, 
is  for  the  specific  performance  of  an  agreement,  the 
object  of  which  was  to  effect  a  partition  of  certain  copy- 
hold lands  of  inheritance.  Stephen  Ward,  the  testator  in 
the  cause,  who  died  many  years  Bince,  devised  his  estates 
in  such  a  way  that  his  two  sons,  WttUam  and  Stephen, 
became  entitled  to  occupy  the  land  as  joint  tenants  in 
fee.  Upon  the  death  of  the  testator  they  were  ad- 
mitted as  joint  tenants,  and  they  stand  upon  the  court- 
rolls  of  the  manor  as  joint  tenants  at  the  present  moment, 
except  as  to  a  particular  part  of  the  premises,  to  which, 
by  mistake,  as  the  answer  says,  they  have  never  been  ad- 
mitted. Some  time  after  the  death  of  the  testator,  as 
the  bill  alleges,  the  parties  agreed  to  make  a  partition 
of  the  land,  the  effect  of  which  was,  that  one  was  to  take 
certain  parcels  of  the  devised  land  then  pointed  out,  and 
the  other  was  to  take  the  residue.  The  widow  was  en- 
titled under  the  will  to  a  rent-charge  upon  the  whole 
land,  in  satisfaction  of  her  dower. 


I  cannot  form  any  opinion  whether  the  agreement  is 
expressed  with  sufficient  accuracy,  nor  has  my  judgment 
been  required  on  that  point  It  has  not  been  suggested 
that  the  parcels  are  not  so  described,  that,  if  they  had 


(a)  6  Ves.  328. 

(6)  T.  &  R.  51,  per  Lord  Eldon. 


(c)  11  Sim.  315. 
(<*)  Sect.  86. 
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been  freehold,  the  Court  might  have  executed  the  agree-         i846. 
meat.    I  assume,  therefore,  that  the  division  of  the  pro- 
perty has  been  made  with  sufficient  certainty,  so  far  as 
regards  the  parcels,  if  the  case  in  other  respects  is  one 
in  which  the  Court  can  enforce  the  agreement  Judymmt. 

One  objection  to  the  relief  sought  was,  that  the  Court 
had  no  jurisdiction,  independently  of  the  late  act,  4  &  6 
Vict.  c.  35,  to  make  a  partition  of  copyholds :   Horn- 
castle  v.  Charletwarth  (a)  and  Tope  v.  Mor*head{b).  The 
reason  for  disclaiming  that  jurisdiction  is  a  question  I 
do  not  now  enter  into;  but  I  will  assume  that  the  Court 
had    no   such  jurisdiction.     If,  therefore,  this  were 
simply  a  bill  for  partition,  I  might  feel  bound  to  fol- 
low those  authorities.     But,  in  truth,  these  parties  have 
themselves  agreed  that  one  should  have  one  part  of 
the  premises,  and  the  other  the  other  part,  and  that  the 
agreement  should  be  perfected  by  mutual  conveyances 
by  the  one  to  the  other.    If  A.  and  B.  were  joint  te- 
nants of  copyhold  property,  there  is  no  doubt  A.  and  B. 
might  join  in  selling  the  whole  of  the  copyhold  property 
to  C,  a  third  party;  and  that  C.  might  compel  the  joint 
tenants  to  perform  the  contract ;  and  that  they  might 
also  compel  the  lord,  by  proper  proceedings,  to  accept  a 
surrender  from  them,  and  to  admit  the  purchaser.    Un- 
less, therefore,  it  can  be  contended,  that,  although  the 
two  could  sell  the  whole  of  the  property,  yet  one  of  them 
cannot  sell  a  part,  I  do  not  see  any  objection  to  a  decree 
for  specific  performance  of  an  agreement  like  the  pre- 
sent.    If  the  agreement  were  to  sell  a  part  of  the  copy- 
hold property  to  a  stranger,  can  it  be  doubted  that  such 
stranger  might  compel  these  joint  tenants  to  perform  the 
agreement,  and  that  they  might  require  the  lord  to  accept 
a  surrender,  and  admit  the  purchaser  as  tenant  of  the 

(a)  11  Sim.  315. 
(ft)  6  Beav.  213;  and  see  the  authorities  there  cited. 
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Judgment. 
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part  sold?  But,  however  that  may  be,  1  have  no  doubt 
that  the  Court  would  have  jurisdiction  against  the  par- 
ties to  the  contract,  to  the  extent,  at  least,  of  compelling 
the  vendor  to  perform  his  part  of  that  contract.  If  that 
might  be  done  in  the  case  of  a  stranger,  this  division  of 
the  property  in  this  case,  followed,  as  it  was,  by  a  sepa- 
rate occupation  for  ten  or  eleven  years  before  the  death 
of  the  party  under  whom  the  Plaintiff  claims,  comes  in 
principle  to  the  same  thing.  It  is  neither  more  nor  leas 
than  an  agreement  to  sell  by  one  to  the  other,  and  it 
may  be  perfected  in  the  same  way.  I  see  no  difficulty 
in  decreeing  a  specific  performance. 


It  was  then  objected,  that  this  was  not  an  agreement 
for  a  partition  of  the  property.  The  agreement  is  to 
divide  it,  so  that  each  of  the  brothers  shall  have  his  own 
portion ;  and  it  goes  also  to  a  division  of  all  the  residue 
of  the  property  to  which  they  are  entitled  under  the  wilL 
I  see  no  ground  for  saying  that  this  is  not  an  agreement 
for  a  final  division  of  the  property  for  all  purposes. 
Another  doubt  suggested  was,  whether  there  was,  in 
this  case,  a  good  consideration  for  the  agreement  I 
think  there  was  a  good  consideration:  that  is  clear,  if 
the  partition  oould  be  compelled.  Possession  was  de- 
livered, and  each  part  of  the  property  was  held  under  it 
in  pursuance  of  the  agreement;  and  various  acts  of  owner- 
ship have  since  been  exercised.  Assuming,  therefore, 
that  there  was  an  agreement,  there  was  clearly  a  good 
consideration,  at  least,  ex  post  facto  for  it. 


It  was  also  objected  by  Mr.  Piggott,  that,  if  the 
agreement  has  the  effect  attributed  to  it,  such  was 
not,  in  fact,  the  agreement  which  the  parties  made.  If 
one  party  alleges,  and  proves,  that  an  agreement  which 
has  been  reduced  into  writing  is  not  the  agreement  ac- 
tually come  to  between  the  parties,  the  Court,  as  a 
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general  rule,  will  not  enforce  it,  and  will  leave  the  par- 
ties to  their  remedy  at  law;  but  I  cannot  apply  that 
principle  to  a  case  in  which  the  Defendant  merely  says 
that  the  written  agreement  was  not  that  which  the  par- 
ties intended. 
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There  must  be  a  decree  for  specific  performance  of 
the  agreement,  with  a  direction  that  each  of  the  parties  is 
to  surrender  those  parts  of  the  property  the  legal  estate 
in  which  is  vested  in  them  in  such  manner  as  shall  be 
necessary  for  carrying  the  agreement  into  effect:  the 
Master  to  decide  what  the  surrenders  shall  be,  if  the 
parties  disagree.  I  do  not  know  whether  that  part  of 
the  land  of  which  the  legal  estate  is  outstanding  be- 
longs to  the  .residue  to  which  William  is  entitled,  or 
whether  it  is  part  of  Stephen's  share.  If  the  latter,  there 
most  be  liberty  to  the  Plaintiff  to  take  such  proceed- 
ings as  she  may  be  advised,  to  procure  a  surrender  of 
that  part. 


TERRELL  t>.  SOUCH. 


30M  July. 


f  PON  affidavit  that  the  sole  Paintiff  in  the  cause  had  Sole  Defendant 
died  eome  months  ago,  tSST* 

discharged  from 
«.-  ,  prison  on  his 

Mr.  Blunt  moved  for  the  discharge  of  the  sole  De-  own  motion, 
fendant,  who  was  in  prison  for  contempt  in  the  cause,      tiff  being  dead" 

Ordered. 


vol.  nr. 


N   N 


H.  W. 
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29M  4  sua  BUCKLE  v.  FAWCETT. 

April,  4- 
24th  May.        jj 

Devise  and  be.  JtZ.  RIDER,  by  his  will,  dated  in  1805,  after  giving 

anTpersonal  certain  legacies,  bequeathed  unto  Buckle  and  two  others 

teet^n"^  (Ae  8urviv<>r8  of  whom  were  the  Plaintife)  all  the  residue 

(■abject  to  cer-  and  remainder  of  hi*  furniture,  stock  in  trade,  money, 

tain  legaciea 

and  annuities)  personal  estate,  and  effects,  upon  trust  to  convert  the 
and  afornia*'  8ame  *nto  ready  money,  and  apply  such  money  in  manner 
decease  upon      thereinafter  mentioned.  And  the  testator  devised  to  the 

treat  to  con- 

yey,  assure,  and  same  trustees  and  their  heiro  his  messuages  and  ware- 

of  the  said  real  houses  at  Leeds,  and  his  manor  of  Manby,  with  his  mes- 

S^°Jnd  8ua8es  m  the  P*™*1  of  Kirhy  f^**,  in  the  North  Riding 

emongst  the  0f  York,  upon  trust,  when  they  should  think  proper  and 
and  the  issue  of  convenient,  to  sell  all  his  said  real  estate  'in  Leeds,  and 

ren.  But.  in  case  out  °^  ^e  monej  to  arise  from  the  residue  of  his  personal 

^'th^ut^sue6  e8tat^  and  of  the  money  to  be  raised  by  the  sale  of  his 

then  to  pay  and  said  real  estate  in  Leeds,  and  from  the  rents  and  profits 

■ame  equally  thereof  in  the  meantime,  and  also  out  of  the  rents  and 

e™e7gth?ch!id-  P*^1*  of  ***  other  states  thereby  devised,  to  pay  hi 

0° °fdthnd  debts  an<^  funeral  wad  testamentary  expenses,  and  the 

▼Wore of  them;  legacies  thereinbefore  bequeathed,  and  also  thereout  to 

of  such  chiid*^  pay  unto  ^ane  Hardwick  an  annuity  of  30/.  for  her  lift, 

then'S  leav.  and  unto  Mar9erV  Rider>  ^  darter  of  his  late  cousin, 

jng  issue  of  his,  Mark  Rider,  an  annuity  of  lOi  for  her  life;  and,  subject 

her,  or  their  _  ,  .  ,  .         , 

body  or  bodies  to  such  t wo  annuities,  upon  trust  to  pay  unto  his  nephew, 
ten7 IiSLbS"  Matthew  Handky,  the  son  of  his  niece  Isabel,  the  wife 
iroch'ori.*8  of  Simm  HandkV>  0Iie  vuwtef  of  100/.  until  the  teeta- 
ginai  share  or     tor's  debts,  legacies,  and  the  other  expenses  aforesaid 

shares  as  the  I 

father  or  mother  i 

of  such  issue  so  dying  would  hare  been  entitled  to  if  then  living,  as  also  such  other  ihtft 
or  shares  thereof  as  the  father  or  mother  of  such  issue  so  dying  might  have  been  entitled    | 
to  by  survivorship  or  otherwise.    A.  survived  the  testator,  and  died  without  i**0*\7    | 
Held,  that  the  period  of  the  survivorship  of  the  children  of  B.  and  C.  it  not  to  be  referred 
to  the  time  of  the  death  of  the  testator,  but  to  that  of  the  death  of  A.,  being  the  pa"** 
distribution ;  and  that  the  children  of  B.  and  C.  living;  at  the  date  of  the  will,  and  those  boro    | 
after  that  date  and  before  the  death  of  A.,  were  entitled  to  the  real  and  personal  estatejitt    | 
survivorship  between  them  in  case  of  the  death  of  any  of  such  children  without  issue  be/ore 
the  death  of  A.,— the  children  of  such  of  the  said  children  aa  died  before  A.t  leaving  h** 
being  substituted  for  the  original  legatees.  I 
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should  be  paid  and  discharged;  and,  from  the  time  the 
same  should  be  paid  and  discharged,  in  case  his  said 
nephew,  Matthew  Handley,  should  be  then  unmarried, 
upon  trust  to  continue  the  payment  of  the  said  annuity 
of  100/.  to  his  said  nephew  until  he  should  marry,  and 
in  case,  and  after  he  should  marry,  then  upon  trust  to 
pay  to  his  said  nephew  the  rents  and  profits  of  his  real 
estates,  and  the  interest,  dividends,  and  produce  of  his 
personal  estate,  and  of  the  money  arising  from  the  sale 
of  the  real  estate  in  Leeds,  after  the  same  should  be  sold, 
or  permit  and  suffer  him  to  receive  the  same,  for  his  own 
use  during  his  life;  and,  from  and  after  his  decease,  then 
upon  trust  to  convey  and  assure  all  and  every  his  said 
real  estates,  or  such  part  or  parts  thereof  as  should  not 
have  been  sold  and  disposed  of  by  them  as  aforesaid, 
subject  to  the  said  annuities,  and  also  pay  and  deliver 
the  residue  of  the  said  personal  estate,  and  the  monies 
arising  from  the  sale  of  the  real  estate  which  should  have 
been  sold,  to  and  amongst  all  and  every  or  any  of  the 
children  of  his  said  nephew,  Matthew  Handley,  and  the 
issue  of  any  such  children  as  should  then  be  dead,  as  the 
said  Matthew  Handky  should  by  deed  or  will  appoint, 
and,  in  default  of  appointment,  to  the  use  of  all  and  every 
the  children  of  his  said  nephew,  Matthew  Handley,  or  the 
survivors  of  them,  their  several  heirs,  executors,  admini- 
strators, and  assigns,  for  ever,  as  tenants  in  common, 
when  and  as  they  should  severally  attain  their  respective 
ages  of  twenty-one  years.  But,  in  case  the  stud  Mat- 
thew Handky  should  die  without  leaving  any  lawful 
children  him  surviving,  or,  there  being  such,  they  should 
all  die  under  twenty-one  years  and  without  issue,  then 
upon  trust  to  convey,  assure,  pay,  and  distribute  the 
said  real  and  personal  estate  and  trust  monies,  and  all 
accumulations  of  interest  thereof,  unto  and  equally  be- 
tween and  amongst  all  and  every  the  children  of  the 
testator's  two. cousins,  Mark  Rider  and  Ralph  Rider, 

n  n  2 
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and  the  survivors  of  them,  share  and  share  alike;  hat,  in 
case  any  of  such  children  should  be  then  dead,  leaving 
issue  of  his,  her,  or  their  body  or  bodies  lawfully  be* 
gotten,  that  then  and  in  such  case  such  issue  should  have 
and  receive  and  be  entitled,  as  well  to  such  original  por- 
tion or  portions,  share  or  shares,  of  the  said  real  estates 
and  trust  monies,  as  the  father  or  mother  of  such  issue 
so  dying  would  have  been  entitled  to  if  then  living,  as 
also  such  other  portion  or  portions,  share  or  shares  thereof 
as  the  father  or  mother  of  such  issue  so  dying  might  have 
been  entitled  to  by  survivorship  or  otherwise  by  virtue 
of  that  his  will,  equally  to  be  divided  amongst  them,  if 
more  than  one,  share  and  share  alike,  and  if  but  one,  then 
the  whole  of  such  issue's  share  to  such  only  child;  and 
to  be  entitled  to  a  conveyance  thereof,  and  to  be  paid 
the  same,  at  their  respective  ages  of  twenty-one  yean. 
Power  to  apply  the  annual  produce  of  the  property  in 
the  maintenance,  education,  or  advancement  of  the  lega- 
tees was  also  given  to  the  trustees;  and  the  testator  ap- 
pointed the  same  trustees  the  executors  of  the  will 


The  testator  died  in  1806.  Matthew  Handler/  sur- 
vived the  testator,  and  died  without  issue  in  1843,  hav- 
ing received  the  rents  and  profits  of  the  trust  estates 
from  his  marriage  until  his  death.  The  bill  was  then 
filed  for  the  execution  of  the  trusts  of  the  will,  under  the 
direction  of  the  Court. 


The  claimants  of  interests  under  the  will  in  the  re- 
siduary estate  of  the  testator  were  divisible  into  nine 
classes :  1.  Grandchildren  of  Mark  and  Ralph  RH* 
who  survived  the  testator,  but  whose  parents  died  before 
the  date  of  the  will,  and  the  representatives  of  such  of 
the  grandchildren  as  had  since  died.  2.  Remoter  issue 
surviving  the  testator  of  such  of  the  children  of  Marl 
and  Ralph  Rider  as  died  before  the  date  of  the  will  and 
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the  representatives  of  such  remoter  issue  as  had  since 
died.  3.  The  representatives  of  such  of  the  children  of 
Mark  and  Ralph  Rider  as  died  after  the  testator,  and  in 
the  lifetime  of  Matthew  Handley,  the  tenant  for  life, 
without  issue.  4.  The  representatives  of  such  of  the 
children  of  Mark  and  Ralph  Rider  as  survived  the  tes- 
tator, but  died  in  the  lifetime  of  Matthew  Handley,  leav- 
ing issue*  5.  The  surviving  grandchildren  of  Mark  and 
Ralph  Rider  whose  parents  survived  the  testator,  but 
died  in  the  lifetime  of  Matthew  Handley,  and  the  repre- 
sentatives of  such  grandchildren  (whose  parents  had 
survived  the  testator,  but  died  before  Matthew  Handley) 
as  had  since  died.  6.  Remoter  issue  of  such  of  the 
children  of  Mark  and  Ralph  Rider  as  survived  the  tes- 
tator, but  died  in  the  lifetime  of  Matthew  Handley,  and 
the  representatives  of  such  remoter  issue  as  had  since 
died  7.  Surviving  remoter  issue  of  such  of  the  child- 
ren of  Mark  and  Ralph  Rider  as  survived  the  testator, 
but  died  before  Matthew  Handley,  their  parents  and  re- 
moter ancestors  being  then  living,  and  the  representa- 
tives of  such  remoter  issue  as  had  since  died.  8.  Child- 
ren of  Mark  Rider  and  Ralph  Rider  who  survived 
Matthew  Handley.  The  only  person  answering  this  de- 
scription, and  therefore  forming  this  class,  was  Martha 
Fawcett,  who  devised  her  interest,  and  had  since  died. 
9.  The  children  of  Martha  Fawcett  and  their  issue 
living  at  her  decease,  claiming  adversely  to  the  devisees 
under  her  wilL 


1845. 


Statement. 


Mr.  Romilly,  for  the  Plaintiffs  the  trustees. 


Argument 


Mr.  RoundeU  Palmer,  for  the  claimants  of  the  fifth 
and  eighth  classes,  argued,  that  the  time  of  the  survivor- 
ship at  which  the  interests  of  the  children  and  issue  of 
the  cousins  attached  must  be  the  period  of  distribution 
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of  the  estate,  namely,  the  death  of  Matthew  Handley,  and 
not  the  death  of  the  testator:  Cripps  v.  Woleott(a), 
Salisbury  v.  Petty  (*),  Wordsworth  v.  Wood(c).  The 
rale  ae  to  personal  estate  was  settled  on  that  principle; 
and  if  it  was  not  equally  established  as  to  real  estate, 
[Doe  d.  Long  v.  Prigg^t),  and  Edwards  v.  St/mons (e)\ 
yet,  in  this  will,  die  intention  was  clear,  that  the  reil 
and  personal  estate  should  go  together,  and,  as  to  part 
of  the  estate,  there  was  a  trust  for  conversion  at  the  dis- 
cretion of  the  trustees;  the  real  estate  unconverted, 
therefore,  ought  to  follow  the  personal  estate.  The 
word  "issue"  must  be  read  as  children,  excluding  the 
issue  of  any  child  who  died  in  the  lifetime  of  the  testa- 
tor: Sibley  v.  Perrey(f)y  Swift  v.  Swift (3),  Carter  ▼. 
Bentall(h). 


Mr.  Woody  for  the  seventh  and  ninth  classes,  con- 
curred in  the  argument,  that  the  period  of  distribution 
was  the  time  to  which  the  survivorship  must  be  referred; 
but  contended,  that  the  then  surviving  issue,  whether 
children,  grandchildren,  or  however  remote,  were  enti- 
tled to  take  equally  per  capita:  Wythe  v.  Thwrlswne^ 
Davenport  v.  Banbury  (A),  DalzeU  v.  Welch  (/). 

Mr.  Fleming,  for  the  sixth  class  of  claimants,  cited 
Taylor  v.  Beverley  (wt). 


Mr.  Prior,  for  the  first  class  of  claimants,  cited  Prnen 
v.  Osborne  (n),   Tytherleigh  v.  Harbin  (o). — The  issue 


(a)  4Madd.  11. 

(b)  3  Hare,  86. 

(c)  4  Myl.  &  Cr.  641. 

(d)  8  B.  &  C.  231. 
(«)  6  Taunt.  213. 
(/)7  Ves.522. 
(a)  8  Sim.  168. 
(A)  2  Beav.  551. 


(1)  AmbL  555. 
196;  3  Ves.  258. 
(*)  3  Ves.  257. 
(0  2  Sim.  310. 
(m)  1  ColL  108. 
(ft)  11  Sim.  132. 
(©)  6  Sim.  329. 
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were,  by  the  words  of  the  wills  substituted  for  the  pa- 
rents, not  in  the  sense  of  taking  only  what  the  parent 
would  have  taken: under  the  actual  circumstances  of  the 
case,  but  what  the  parent  would  have  been  entitled  to 
if  living  at  the  time  of  distribution*  The  issue  then 
dead  are  excluded ;  but  those  who  are  then  alive  will 
take,  at  whatever  time  their  parents  might  have  actually 
died.  It  was,  in  fact,  an  original  substantive  gift  to  the 
independently  of  the  parent 


1845. 


Argument. 


Mr.  PkUUpty  for  the  second  class  of  claimants. 

Mr.  Rob,  for  the  third  and  fourth  classes  of  claimants, 
cited  Forth  v.  Ckapman(a),  DanieUv.  Daniett(b),  Lord 
Bindon  v.  Earl  of  Suffolk  (c). — The  event  on  which  the 
"survivors"  were  to  take,  was  the  exhaustion  of  the 
previous  limitations.  On  the  failure  of  the  objects  of 
one  gift,  other  objects  are  introduced.  The  limitation 
to  the  survivors  must  be  construed  as  a  remainder ;  and 
then  the  only  question  was,  whether  the  remainder  was 
Tested  or  contingent.  Treated  as  a  remainder,  it  must 
be  deemed  vested  at  the  death  of  the  testator.  The 
word  connecting  the  gift  to  the  children  of  the  cousins 
with  that  to  the  survivors  was  "and,"  not  "or;"  nor 
could  it  be  read  disjunctively. 


Vice-Chancellor  : — 

The  authorities  upon  the  question,  to  what  period  the 
survivorship  is  to  be  referred,  are  in  a  state  which  justi- 
fies me  in  saying  that  I  have  considerable  difficulty  in 
deciding  upon  the  construction  of  this  will    It  is  not  my 


24th  May. 
Judgment, 


(a)  1  P.  Wmf.  663.  (b)  6  Ves.  297.         (e)  1  P.  Wmt.  96. 
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intention  to  add  to  the  difficulty  belonging  to  such  cue* 
by  making  any  refined  distinction  between  the  case  before 
me  and  the  cases  already  decided.  I  speak  under  the 
sanction  of  much  authority,  when  I  say  that  the  grounds 
upon  which  it  was  holden,  as  a  rule  of  construction,  that 
indefinite  words  of  survivorship  should  be  referred  to 
the  death  of  the  testator,  are  not  conclusive  (a).  With 
respect  to  the  application  of  one  rule  of  construction  to 
personal,  and  another  to  real  estate,  in  deciding  upon 
the  effect  of  this  direction  for  survivorship,  I  am  unable 
to  understand  upon  what  intelligible  principle  such  a 
distinction  can  be  founded.  I  do  not,  of  course,  intend 
to  intimate  any  doubt  of  the  authority  of  cases,  (such, 
for  example,  as  Forth  v.  Chapman(b))y  in  which,  in  order 
to  preserve  and  give  effect  to  a  plain  and  undisputed 
purpose,  the  Courts  have  construed  the  same  words  in 
different  senses  in  their  application  to  real  or  personal 
estate;  but  I  see  no  analogy  between  such  cases  and 
the  case  now  before  me,  in  which  the  only  question  is, 
who  were  the  objects  of  the  testator's  bounty,  and  in 
which  (the  objects  being  ascertained)  they  will  take 
both  the  real  and  personal  estate.  There  is  not,  I 
believe,  any  reported  case  which  proceeds  on  the  re- 
cognition of  a  distinction  between  real  and  personal 
estate,  for  a  purpose  like  that  in  judgment,  though  it 
may  be  true  that  one  construction  has  been  more  strictly 
applied  to  one  species  of  property  than  to  the  other. 
There  is,  however,  no  case  in  which  the  distinction  is 
recognized. 


I  think  it  is  not  necessary  that  the  word  "  and,"  by 
which  the  gift  to  the  survivors  of  the  children  of  Mark 
Rider  and  Ralph  Rider  is  connected  with  the  preceding 


(a)  See  2  Jarman  on  Wills,  651. 


(b)  1  P.  Wnw.  663. 
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branch  of  the  sentence,  should  be  read  "or,"  although  it 
appears  to  me,  that  I  might,  if  it  were  necessary,  read 
"and  "  as  "or,"  without  any  violence  to  the  language  of 
the  wilL  The  word  "or  "  is  used  in  the  corresponding 
clause  in  the  will  relating  to  the  children  of  Matthew 
Handky;  and  I  cannot  suppose  that  the  testator  has 
had  different  intentions  in  that  respect  in  the  two 
clauses  of  his  wilL 


1845. 


Judjwmti. 


I  also  think  that  I  must  put  the  same  construction  upon 
the  will  as  if  the  testator  had  not,  in  terms,  provided  for 
the  accident  of  his  real  estate  at  Leeds  remaining  unsold 
by  his  trustees,  at  the  moment  when  the  state  of  the 
families  of  the  legatees  should  require  an  actual  division 
of  his  residuary  real  and  personal  estate.  The  trustees 
are  to  sell  the  real  estate  at  Leeds,  and  the  proceeds  of 
that  sale  are  to  be  added  to  the  personal  estate;  and  the 
aggregate  fund  is  to  be  given  to  the  objects  designated. 
The  discretion  vested  in  the  trustees  as  to  the  time  of 
selling  the  Leeds  estate  cannot  affect  the  question,  who 
were  to  take  the  mixed  residue  of  the  testator's  estate. 
If  this  had  been  the  only  property,  the  case  of  Bro~ 
grace  v.  Winder  (a)  and  other  cases  would  have  had  a 
bearing  on  the  case;  and  the  circumstance,  that  part  of 
the  property  is  so  situated,  is  also  an  argument  in  favour 
of  the  same  construction,  'the  construction  I  have 
put  upon  the  will  is  rendered  more  probable,  by  the 
circumstance,  that  the  gift  to  the  family  of  Matthew 
Handky,  if  it  takes  effect  at  all,  is  absolute ;  and  it  is 
only  in  case  that  absolute  gift  should  not  take  effect, 
that  the  gift  to  the  families  of  Mark  and  Ralph  Rider  is 
substituted  for  the  former  gift.  I  notice  that  point, 
because  the  argument  at  the  bar  was,  that,  according  to 


(a)  2Ve8.jun.634. 
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the  true  construction  of  the  will  and  its  limitations,  the 
parties  now  claiming  are.  entitled  strictly  in  remainder, 
That  is  not  the  case.  It  was  an  absolute  gift  to  one 
family,  with  a  proviso,  that,  if  it  should  not  take  effect, 
other  gifts  should  take  effect,  and  these  also  as  absolute 
gifts,  I  may  observe  also,  as  to  the  word  "issue,"  that 
in  this  case  it  must  be  confined  to  children.  There  is 
nothing  in  this  will  to  qualify  it  The  gift  is  first  to 
children,  then  the  word  "  issue  "  is  used,  and  afterwards 
the  will  speaks  of  the  father  and  mother  and  their  issue. 
It  is  clear,  that  I  must  construe  "  issue  "  as  children. 


Having  made  these  observations,  it  will  be  sufficient 
to  say,  that  I  think  the  survivorship  in  the  clause  in 
question  must  be  referred  to  the  period  of  division;  and 
that  the  entire  clause  upon  which  the  question  arises 
may  be  read  as  giving,  the  property  in  question  to  the 
children  of  Mark  and  Ralph  living  at  the  date  of  the 
will,  and  born  after  that  date  and  before  the  period  of 
division,  with  a  proviso  for  survivorship  between  them 
in  case  any  should  die  before  the  period  of  division 
without  leaving  children,  and  with  a  proviso  substitut- 
ing for  the  original  legatees  the  children  of  such  of 
them  as  should  die  before  the  period  of  division  leaving 
children. 


The  mixed  fund  is  thus  divided,  at  the  time  indicated 
by  the  words  of  the  will,  amongst  objects  then  to  be  as- 
certained; the  time  of  survivorship  being  made  to  agree 
with  that  of  distribution. 

That  this  construction  will  exclude  some  objects  for 
whom  it  is  reasonably  probable  the  testator  would  have 
specially  provided,  if  he  had  anticipated  the  very  events 
which  have  happened,  may  be  true ;  but  it  would  be  dif- 
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ficult  to  find  any  construction  of  this  will  of  which  the 

same  thing  might  not,  with  equal  truth,  be  said.     The 

construction  I  have  put  upon  it  appears  to  me  to  be 

the  most  rational  construction  of  the  language  used,  and 

it  is  clearly  consistent  with,  if  not  positively  required  by        *  9mma* 

the  cases  cited. 

[Some  discussion  took  place  with  reference  to  the 
form  of  the  decree.] 

Vice-Chancellor. — If  there  was  a  child  of  Mark 
Rider  and  Ralph  Rider  surviving  at  the  period  of  di- 
vision, that  child  will  take.  If  that  child  is  dead,  the 
representatives  will  take.  If  one  died  in  the  lifetime  of 
the  tenant  for  life,  leaving  children,  those  children  be- 
came absolutely  entitled ;  and  if  they  died  before  the 
period  of  division,  their  representatives  will  take.  There 
is  no  gift  over.  The  gift  is  absolute  to  any  child  or 
grandchild  who  is  left  in  that  position.  If  any  child  of 
Mark  Rider  and  Ralph  Rider  died  before  the  period  of 
division  without  leaving  children,  then  there  is  survi- 
vorship. 
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the  true  construction  of  the  will  and  its  limitations,  the 
parties  now  claiming  are.  entitled  strictly  in  remainder. 
That  is  not  the  case.  It  was  an  absolute  gift  to  one 
family,  with  a  proviso,  that,  if  it  should  not  take  effect, 
other  gifts  should  take  effect,  and  these  also  as  absolute 
gifts.  I  may  observe  also,  as  to  the  word  "  issue,"  that 
in  this  case  it  must  be  confined  to  children.  There  is 
nothing  in  this  will  to  qualify  it  The  gift  is  first  to 
children,  then  the  word  "  issue  "  is  used,  and  afterwards 
the  will  speaks  of  the  father  and  mother  and  their  issue. 
It  is  clear,  that  I  must  construe  "  issue  "  as  children. 


Having  made  these  observations,  it  will  be  sufficient 
to  say,  that  I  think  the  survivorship  in  the  clause  in 
question  must  be  referred  to  the  period  of  division;  and 
that  the  entire  clause  upon. which  the  question  arises 
may  be  read  as  giving,  the  property  in  question  to  the 
children  of  Mark  and  Ralph  living  at  the  date  of  the 
will,  and  born  after  that  date  and  before  the  period  of 
division,  with  a  proviso  for  survivorship  between  them 
in  case  any  should  die  before  the  period  of  division 
without  leaving  children,  and  with  a  proviso  substitut- 
ing for  the  original  legatees  the  children  of  such  of 
them  as  should  die  before  the  period  of  division  leaving 
children. 

The  mixed  fund  is  thus  divided,  at  the  time  indicated 
by  the  words  of  the  will,  amongst  objects  then  to  be  as- 
certained; the  time  of  survivorship  being  made  to  agree 
with  that  of  distribution. 


That  this  construction  will  exclude  some  objects  for 
whom  it  is  reasonably  probable  the  testator  would  have 
specially  provided,  if  he  had  anticipated  the  very  events 
which  have  happened,  may  be  true;  but  it  would  be  dif- 
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ficult  to  find  any  construction  of  this  will  of  which  the 
same  thing  might  not,  with  equal  truth,  be  said  The 
construction  I  have  put  upon  it  appears  to  me  to  be 
the  most  rational  construction  of  the  language  used,  and 
it  is  clearly  consistent  with,  if  not  positively  required  by 
the  cases  cited. 


1846. 


Judgment. 


[Some  discussion  took  place  with  reference  to  the 
form  of  the  decree.] 


Vice-Chancellor. — If  there  was  a  child  of  Mark 
Rider  and  Ralph  Rider  surviving  at  the  period  of  di- 
vision, that  child  will  take.  If  that  child  is  dead,  the 
representatives  will  take.  If  one  died  in  the  lifetime  of 
the  tenant  for  life,  leaving  children,  those  children  be- 
came absolutely  entitled ;  and  if  they  died  before  the 
period  of  division,  their  representatives  will  take.  There 
is  no  gift  over.  The  gift  is  absolute  to  any  child  or 
grandchild  who  is  left  in  that  position.  If  any  child  of 
Mark  Rider  and  Ralph  Rider  died  before  the  period  of 
division  without  leaving  children,  then  there  is  survi- 
vorship. 
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™£}ii™k  PLAYFORD  v.  PLAYFORD. 

3rd  May.        _- 

A  father  (to-       UNDER  a  settlement  made  in  1790,  upon  the  mar- 

nmnt  for  life)  m  r 

and  a  eon  (te-  riage  of  H.  Flayford  the  elder  and  Mary  Ann  his  wife, 

1831,  joined*  in  *&  estate  in  Norfolk  was  limited  to  the  said  H.  Flayford 

SuSto'^i  the  elder  for  ^  with  remainder  to  the  said  Mary  Am 

payment  of  a  for  life,  remainder  to  his  eldest  son,  27.  Flayford  the 

debt  of  the  eon,  .  ... 

under  an  agree-  younger,  and  the  heirs  of  his  body  in  tail,  subject  to  an 

them  to  suffer  annuity  of  50/.,  payable  to  the  said  Mary  Ann  for  her 

*  "Seethe  *"*  separate  use  during  the  joint  lives  of  herself  and  her 

estate,— «i  to  husband.     In  the  year  1831  H.  Flayford  the  younger 

after  the  death  borrowed  from  C.  J.  Wilkinson  1200/.,  and,  by  articles 

ibrlifc!^  of  agreement,  dated  in  July,  1831,  in  order  to  secure 

Bh^ido^afaaJier  the  rePayment  of  ^  120°/.,  H-  Flayford  the  elder 

time  be  obliged  and  Mary  Ann  his  wife  agreed  to  concur  with  H.  Bay 

of  ihe7interest  ford  ^e  younger  in  charging  the  settled  estate  with  the 

deb^th^JS  debt  by  way  of  mortgage,  in  consideration  of  ihe  estste 

should  not  pay  being  resettled  upon  the  terms  and  to  the  uses  and 

off  that  debt  by  . 

a  certain  day,  trusts  declared  in  and  by  a  certain  deed  of  settlement  to 
shouid^he^pay  be  prepared  pursuant  to  the  terms  or  heads  thereof 
it  off  and  re-       written  at  the  foot  of  the  agreement.    The  agreement 

lease  the  ton  .  ^  ^ 

therefrom,— to    also  recited,  that,  pursuant  to  such  arrangement,  the 

the  use  of  the  .         i  *   /»     i      ■  i  i* 

father  in  fee;  parties  thereto  proposed  forthwith  to  execute  the  m- 
v^ttag  to "  tended  mortgage,  and  to  join  in  suffering  a  recovery  for 
convey  or  devise  barring  the  entail  created  by  the  settlement  of  1790,  in 

a  seventh  part  .  #  , 

of  the  estate  to    which  intended  mortgage  it  would  be  declared  that  the 

the  son ;  and, 
in  case  the  son 

should  pay  off  the  mortgage  by  the  time  mentioned,  then  to  the  son  and  the  heirs  of  hi* 
body,  charged  with  500/.,  for  such  persons  as  the  father  should  by  deed  or  wfll  appoint 
The  son  did  not  pay  off  the  mortgage  debt,  nor  did  the  father  pay  it  off,  or  release  the  son 
therefrom,  but  the  father  paid  the  interest  until  his  death,  in  1841,  and  after  his  death  Mi 
devisees  paid  off  the  mortgage  .—Held,  that,  neither  party  having  performed  the  agree- 
ment, or  apparently  acted  upon  it,  in  the  lifetime  of  the  father,  the  Court  would  not,  after 
the  death  of  the  father,  enforce  the  specific  performance  of  the  agreement ;  nor  would  the 
Court,  in  such  a  esse,  enforce  specific  performance  of  an  agreement,  which,  apparently, 
was  an  agreement  for  the  sale  of  the  son's  reversionary  interest  in  the  estate  at  an  under- 
value. 

That,  as  the  agreement  could  not  be  specifically  performed,  the  original  rights  ef  jfc 
parties  remained ;  and  the  son  was  therefore  entitled  to  redeem  the  estate,  upon  repsvme* 
of  the  mortgage  debt  and  the  interest. 
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uses  of  such  intended  recovery  should)  after  charging  the 
said  mortgage,  enure  to  such  uses  as  H.  Playford  the 
elder  and  H.  Playford  the  younger  should  by  deed 
jointly  appoint  And  the  parties  thereby  mutually 
agreed  to  and  with  each  other,  that  each  of  them  would 
forthwith  and  immediately  after  the  execution  of  the 
mortgage  execute  a  good  and  sufficient  conveyance  or 
conveyances,  to  be  prepared  from  and  according  to  the 
said  heads  or  instructions,  and  that  in  the  meantime  the 
said  estate,  and  their  rights  and  interests,  should  stand 
bound  by  the  agreement ;  and  H.  Playford  the  younger 
thereby  admitted  that  the  1200/.  was  borrowed  for  his 
use,  and  he  promised  and  agreed  from  time  to  time  to 
pay  the  interest,  and,  pursuant  to  his  covenant  in  the 
intended  mortgage,  to  pay  the  said  principal  sum. 


1846. 

Platfoao 

v. 
Platfoko. 

Statement. 


The  heads  of  resettlement  were  as  follows: — "  The 
estate  to  be  by  Mr.  Playford,  Sen.,  and  Mr.  Playford, 
Jan.,  conveyed,  subject  to  the  mortgage  to  Mr.  Within- 
ton,  to  trustees,  to  secure  Mrs.  Playford  501  per  an- 
num to  her  separate  use  during  the  joint  lives  of  Mr. 
and  Mrs.  Playford,  Sen. ;  then  to  Mr.  Playford  for  life ; 
then  to  Mrs.  Playford  for  life.  As  to  remainder  and 
reversion  after  the  decease  of  the  survivor  of  the  above, 
in  case  [the  said  H.  Playford  shall  at  any  time  be 
obliged  to  pay  the  interest  due  upon  the  said  mortgage, 
or  any  part  thereof,  or  (a)]  the  said  H.  Playford  the 
younger  shall  not,  by  1st  August,  pay  off  and  satisfy 
the  mortgage,  and  the  said  H.  Playford  the  elder  shall 
then  pay  off  the  said  mortgage,  and  release  the  said  H. 
Playford  the  younger  therefrom  and  from  such  mort- 
gage debt,  then  that  the  said  trustees  shall  stand  seised 
of  the  said  estate,  subject,  nevertheless,  to  the  50/.  per 
annum  to  Mrs.  Playford,  and  the  life  estates  therein  to 


(a)  The  words  within  brackets  were  interlined. 
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Statement. 


Mr.  and  Mrs.  Playford,  to  the  use  of  the  said  H.  Flay* 
ford  the  elder  in  fee :  covenant  by  the  said  H.  Playford 
the  elder,  that  he  will,  in  the  event  of  his  taking  the 
estate  in  manner  above  mentioned,  by  deed  or  will,  give 
or  devise  to  the  said  H.  Playford  or  his  issue  not  less 
than  one  equal  seventh  part  thereof,  or  the  value  of  one 
equal  seventh  part  thereof.  As  to  the  remainder  or  re- 
version after  the  decease  of  the  survivor  of  the  above 
IL  Playford,  Sen.,  and  his  wife,  in  case  the  said  27. 
Playford  the  younger  shall,  by  1836,  pay  off  and  satisfy 
the  mortgage,  then  that  the  said  trustees  shall  stand 
seised  of  the  said  estate,  subject  to  the  said  50£  per  an- 
num to  Mrs.  Playford  during  the  joint  lives  of  herself  and 
husband,  and  to  the  life  estates  of  Mr.  and  Mrs.  Playford, 
Sen.,  to  the  use  of  EL  Playford  the  younger,  and  the 
heirs  of  his  body,  in  tail;  subject,  nevertheless,  to,  and 
charged  with,  the  sum  of  50021,  to  be  raised  within  two 
years  from  the  said  H.  Playford  the  younger  obtaining 
possession  of  the  said  estate,  to  be  paid  in  such  manner 
and  to  such  pereon  or  persons  as  the  said  H.  Playford 
the  elder  shall  by  deed  or  will  appoint" 


The  interest  of  the  mortgage  debt  was  paid  by  H. 
Playfordthe  elder  until  his  death.  He  died  in  January, 
1841,  without  having  claimed  the  benefit  of  the  agree- 
ment, or  released  H.  Playford  the  younger,  or  paid  off 
the  mortgage,  and  without  having,  by  deed  or  will,  given 
to  H.  Playford  the  younger,  either  in  specie  or  in  value, 
one-seventh  of  the  estate,  but  leaving  his  real  estate 
generally  to  his  wife  for  life,  with  remainder  to  his  three 
younger  sons.  Mrs.  Playford  the  widow  died  in  March, 
1842. 


In  December,  1842,  Playford  the  younger  filed  his 
original  bill  against  the  devisees  of  his  father,  praying 
that  the  agreement  of  July,  1831,  might,  under  the 
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circumstances,  be  declared  void,  and  that  the  Plaintiff 
entitled  to  the  equity  of  redemption  of  the  estate. 


In  October,  1843,  the  devisees  of  Hayford  the  elder 
paid  the  mortgage  debt  to  Wilkinson,  and  took  a  con-     8Memmi- 
veyance  of  the  equity  of  redemption;  and,  in  December 
following,  Playford  the  younger  filed  his  bill  against 
them  for  redemption. 

In  February,  1844,  the  devisees  of  Playford  the  elder 
filed  their  cross  bill  against  Fiayford  the  younger,  for 
specific  performance  of  the  agreement  of  July,  1831. 
At  the  hearing  of  the  three  causes, 

Mr.  Walker,  Mr.  Bagshawe,  and  Mr.  H.  M.  Riddell,  ArgwmnU 
for  Fiayford  the  younger,  in  support  of  the  original  bill 
and  the  bill  for  redemption,  submitted,  that  the  only 
question  was,  whether  die  events  had  occurred  upon  die 
happening  of  which  the  father  was  entitled  to  the  estate 
in  fee.  The  agreement  should  be  first  read  as  origin* 
ally  prepared,  before  the  interlineation  was  made.  By 
that  agreement,  the  father  could  not  acquire  the  estate 
in  fee,  unless  the  son  omitted  to  pay  off  the  mortgage 
before  the  1st  August,  1836,  and  the  father  then  paid 
it  off,  and  released  the  son  from  the  mortgage  debt:  that 
might  be  a  reasonable  and  intelligible  provision.  The 
interlineation  was  evidently  introduced  without  regard 
to  the  structure  of  the  clause,  and  with  less  considera- 
tion than  the  other  parts  of  the  instrument ;  and  although 
it  must  be  understood  as  intending  to  introduce  a  new 
term,  it  could  not  be  regarded  as  intended  to  cancel  that 
portion  of  the  agreement  which  followed  it,  by  giving 
the  estate  absolutely  to  the  father  upon  the  event  of  his 
being  obliged  to  pay  the  smallest  part  of  the  interest, 
leaving  the  son  still  liable  to  be  sued  for,  and  still  bound 
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Argument. 


to  pay,  the  mortgage  debt.  The  Court  would  endeavour 
to  reconcile  the  two  provision*  with  each  other,  which 
would  be  done  by  reading  "  and "  instead  of  "or,"  and 
requiring  both  events  to  concur  before  the  father  ac- 
quired the  absolute  fitle.  In  this  case,  it  was  evident 
that  all  parties  had  abandoned  the  agreement.  The 
mortgage  was  for  the  benefit  of  the  son,  and  it  remained 
the  debt  of  the  son.  The  father  had  paid  the  interest, 
but  it  did  not  appear  that  he  had  been  obliged  to  pay  it: 
there  was  nothing  to  shew  it  was  not  paid  voluntarily. 
It  was  clear,  that  the  father  did  not  consider  himself 
to  have  acquired  the  estate  under  the  agreement,  for  he 
did  not  devise  the  seventh  to  the  son,  which  in  that  case 
he  had  contracted  to  do. 


As  against  the  cross  bill,  for  specific  performance, 
they  insisted  upon  the  mutual  abandonment  of  the 
agreement  as  evinced  by  the  acts  of  the  father  and  son 
in  the  lifetime  of  the  father ;  and  insisted,  also,  that  it 
was  an  agreement  for  the  sale  of  his  reversionary  interest 
by  an  expectant  heir  at  an  under- value,  which  the  Court 
would  not  enforce  by  a  decree  for  specific  performance: 
Davis  v.  Duke  of  Marlborough  (a). 

Mr.  Romilly  and  Mr.  ShadweU,  for  the  devisees  of 
Playford  the  elder,  insisted,  that  the  original  bill  ought 
to  be  dismissed  with  costs,  as  a  bill  to  enforce  a  right, 
which,  if  it  existed  at  all,  was  only  at  law.  The  only 
equity  Playford  the  younger  could  have,  upon  his  own 
shewing,  was  an  equity  to  redeem  the  estate.  If  he 
failed  in  his  suit  to  redeem,  it  would  be  a  decision  that 
he  had  no  title  to  the  estate,  either  at  law  or  in  equity: 
if  he  succeeded  in  the  redemption  suit,  he  might  imme- 


(a)  2  Swans.  122, 143, 
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diately  recover  in  ejectment  They  also  relied  on  the 
strict  terms  of  that  part  of  the  agreement  which  was  in- 
troduced by  interlineation,  whereby,  if  Flaj/ford  the 
elder  should  be  obliged  to  pay  any  part  of  the  interest 
on  the  mortgage  debt,  he  would  become  entitled  to  the 
estate.  The  interlined  clause  might  be  reconciled  with 
the  other  parts  of  the  agreement  by  construing  the  pay- 
ment of  interest,  in  one  case,  to  mean  interest  accruing 
before,  and,  in  the  other  case,  after  default.  They  con- 
tended, that  the  devisees  of  Flat/ford  the  elder  were  en- 
titled to  specific  performance  of  the  agreement  for  the 
purchase  of  the  reversion,  notwithstanding  the  life-es- 
tate was  determined:  Nicols  v.  Gatdd(a)3  Moth  v.  At- 
wood(b). 


1845. 


Argument, 


The  Vice-chancellor  held,  that  the  payment  by 
Pkagford  the  elder  of  the  interest  of  the  mortgage  on 
his  estate,  could  not  be  regarded  as  a  voluntary  pay- 
ment, but  must  be  treated  as  a  payment  which  he  was 
obliged  to  make ;  but  that,  inasmuch  as  he  had  not  re- 
leased Flayford  the  younger,  nor  the  estate,  from  the 
debt,  the  latter  having  continued  liable  to  the  debt 
during  his  father's  lifetime,  a  state  of  things  had  arisen 
for  which  the  agreement  did  not  provide,  and  as  to  which 
it  was  inoperative.  The  plaintiffs  in  the  cross  suit  were 
not  entitled  to  a  specific  performance  of  the  agreement, 
the  effect  of  which  would  be  to  give  them  the  estate  at 
a  price,  according  to  the  evidence,  very  much  below  its 
value;  and  the  bill  for  specific  performance  must  be 
dismissed  without  costs.  The  result  was,  that  the 
original  rights  of  the  parties,  irrespective  of  the  agree- 
ment, must  remain.  In  the  original  suit  the  plaintiff 
might  have  a  declaration  that  he  was  entitled  to  the 
equity  of  redemption,  but  that  decree  would  be  without 


Judgment* 


(a)  2  Vet.  422. 
VOL.  IV. 


O  O 


(b)  5  Yes.  845. 
H.W. 
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1840.  costs*  In  the  supplemental  suit,  the  Plaintiff  would  be 
entitled  to  the  decree  for  redemption  of  the  estate,  upon 
payment  of  the  mortgage  debt  and  interest;  and  the 
costs  in  that  suit  would  follow  the  ordinary  role  in  suits 

Judgment.      fof  ^^p^ 


8M  8f  22nd  WOOD  t>.  FREEMAN. 

Commissioners  MOTION  by  the  Defendant,  that  the  deposition* 
atioif  of^™ilk~  taken  f°r  the  Plaintiff  under  a  commission  might  be 
•d"68^?11?07"  8uPPre88e^   ^or  irregularity,  and  a   new   commission 

grossing  clerk,     issued, 
on  the  execu- 
tion of  the  com* 


ShloVHtttomore  lt  9PPemA  ***  OTe  Benjamin  Chadwick  had  been 

than  three  employed,  in  April,  1845,  as  the  clerk  of  the  commifl- 

Yiouaiy,  had  sioners,  in  taking  down,  transcribing,  and  ingroesiiig  the 

the  solicitor  of  depositions,  and  that  the  same  person  was  a  witness  in 

^^nt^in  the  cause,  and  had  been  for  several  years,  up  to  the 

Held,  that  inch  preceding  Christmas,  managing  clerk  in  the  office  of  the 

pbyment*was  Plaintiff's  solicitor.     The  Defendant's  solicitor  objected 

Son^fbrS^offioe  *°  ^6  employment  of  Chadwick  as  ingrossing  clerk,  on 

of  ingrossing  the  ground  that  he  was  to  be  examined  as  a  witness 

clerk ;  and  such 

appointment  under  the  commission.  The  commissioners  yielded  to 
^suppressing  the  objection ;  but,  after  Chadwick  had  been  examined, 
the  depositions,  ^ey  appointed  him  the  ingrossing  clerk ;  and  no  other 
refused tonp-  objection  was  then  taken.  Chadwick,  by  his  affidavit 
tiSn^OTPa0ii"  on  *Us  motion>  stated,  that,  whilst  he  was  clerk  to  the 
cronnd  of  ob-     Plaintiff's  solicitor,  he  did  not  interfere  or  take  part  in 

jection  to  which     «,.  •  •         •        •  .  •*• 

the  attention  of  the  business  in  question  in  the  suit,  nor  in  the  suit 
sionerThadnot  taslf,  except  on  one  occasion  before  it  had  commenced, 
been  caUed,—    ^^  fe  j^  called  0n  the  Defendant's  solicitor  on  the 

where  a  differ* 

ent  objection 

had  been  made  before  them,  and  had  been  properly  overruled. 
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subject.  The  affidavits  in  support  of  the  motion  tended 
to  contradict  the  evidence  of  Chadwick  on  the  latter 
points. 

Mr.  Romitty  and  Mr.  Wright,  for  the  motion,  relied  Argumemt. 
on  the  fact,  that  Chadwick  had  been  the  clerk  of  the 
Plaintiffs  solicitor  within  a  short  time  before  the  exe- 
cution of  the  commission,  and  that  he  could  hardly 
hare  failed  to  acquire  a  knowledge  of  the  facts,  and  a 
bias  in  respect  of  the  cause,  which  would  render  him 
not  wholly  indifferent;  Lord  Mostyn  v.  Spencer  (a) ;  and 
they  contended  that  therefore  the  depositions  ought  to 
be  suppressed. 

Mr.  Kenyan  Parker  and  Mr.  Shee,  for  the  Plaintiff, 
opposed  the  motion,  and  said,  that  it  would  be  an  ex- 
tension of  the  rule  of  the  Court  to  hold,  that  the  mere 
fact  of  having,  at  some  former  period,  been  clerk  to 
the  solicitor  of  a  party  in  the  cause,  was  a  disquali- 
fication for  acting  in  the  execution  of  a  commission  in 
such  cause:  Gordon  v.  Gordon  (b). 


Vice-Chancellor  : — 

The  material  question  is,  whether  the  depositions  Judgment. 
should  be  suppressed.  If  they  ought  to  be  suppressed, 
of  course  a  new  commission  must  issue ;  if  not,  it  does 
not  follow,  that,  because  the  Defendant  had  witnesses  to 
examine,  but  for  some  reason  did  not  examine  them, 
a  new  commission  ought  to  issue.  When  the  motion 
was  made,  I  stated  my  opinion,  that,  whenever  a  rea- 
sonable (though  it  may  not  be  a  valid  legal)  objec- 

(a)  6  Bear.  135,  and  cases  cited  id.  140,  n.  (6). 
(b)  1  Swans.  166. 
O  o2 
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tion  is  made  to  a  person  filling  any  office  of  this 
kind,  it  is  better,  if  possible,  to  appoint  another  who 
is  entirely  free  from  such  objection.  I  owe  it,  how- 
ever, to  these  commissioners  to  say,  that  the  ground 
on  which  I  made  the  observation  does  not  in  this  case 
apply  to  them.  The  ground  of  the  argument  at  the  bar 
was,  that  Benjamin  Chadwick  had  been  recently  prin- 
cipal clerk  to  the  solicitor  who  is  acting  in  the  suit  for 
the  Plaintiff,  and  that  by  such  means  he  had  acquired 
a  knowledge  of  the  proceedings  in  the  cause.  K  he 
had  been  the  clerk  of  the  solicitor  of  the  party  at  the 
time,  the  objection  would  have  been  allowed  as  a  matter 
of  course;  but  here  he  had  ceased  for  a  long  lime 
to  be  so.  Still,  Benjamin  Chadwick  had  been  clerk; 
and,  when  the  point  was  pressed  upon  me,  I  expressed 
my  regret  that  the  commissioners  had  employed  him  as 
their  ingrossing  clerk.  It  appears,  however,  on  reading 
the  affidavits,  that  the  objection  was  never  called  to  their 
attention.  The  objection  made  before  them  to  his 
being  employed  as  ingrossing  clerk,  was,  that  he  was 
about  to  be  examined  as  a  witness.  Now,  it  was  ad- 
mitted in  argument,  that,  provided  the  witness  was 
examined  before  his  employment  as  ingrossing  clerk, 
the  objection  could  not  prevail  That  appears  to  have 
been  the  only  objection  actually  taken  before  the  com- 
missioners; and  it  appears  he  was,  in  fact,  examined 
before  he  was  appointed ;  and  then  the  commissioners 
overruled  that  objection,  being  the  only  one  to  which 
their  attention  was  called.  The  objection  which  has 
been  relied  upon  before  me,  is  one  to  which  the  atten- 
tion of  the  commissioners  was  not  called. 


There  are  (I  observed,  during  the  argument)  some 
cases  in  which  the  Court  holds  a  party  to  be  incompe- 
tent to  fill  the  office  of  ingrossing  clerk,  though  he  may 
merely  transcribe  what  the  commissioners  have  taken 


CASES  IN  CHANCERY.  555 

down.  It  seems  that  the  ingroesing  clerk  in  this  case  1845. 
had,  for  several  months  before  the  witnesses  were  ex- 
amined, ceased  to  be  employed  as  a  clerk  of  the  Plain- 
tiff's solicitor;  and  I  feel  bound,  from  the  evidence  before 
me,  to  believe  that  at  the  time  of  the  employment  which 
is  now  the  subject  of  complaint,  he  had  not  any  concern 
in  the  management  of  this  cause*  and  that,  in  truth,  he 
knew  nothing  of  it,  except  the  fact  that  there  was  such 
a  cause.  I  must  therefore  hold,  that  this  objection 
cannot  apply  to  him.  I  think  I  ought  not  to  suppress 
the  depositions  on  that  ground ;  and,  (in  the  case  of  an 
objection  of  this  nature),  another  sufficient  ground  for  not 
suppressing  the  depositions  is,  that  the  objection  urged 
at  the  bar  was  not  taken  before  the  commissioners. 


Und: 


CHALLEN  *.  SHIPPAM.  20M  Ja"- 

ER  a  will,  the  defendant,  Shippam,  was  the  sole  Trustee  depo- 
executor  and  trustee  of  the  residuary  personal  estate  fandfwith  his 
and  effects  of  the  testator,  in  trust  for  his  widow,  for  bankert»  ■*- 

*  '  ^       companiedby 

her  life,  and,  after  her  decease,  to  pay  or  otherwise  an  order  in 

•  •  writing  to  in- 

divide  the  same  in  equal  shares  amongst  his  children.  yest  the  money 

The  Defendant  lent  300/.,  part  of  the  residuary  estate,  *  ^bie totte 

on  mortgage,  to  one  of  the  sons-in-law  of  the  testator,  omission  of  the 

who  paid  off  the  mortgage  on  the  22nd  of  June,  1841.  make  the  in- 

The  Defendant,  when  he  received  the  30021,  asked  the  whcre  he'made 

son-in-law  and  a  son  of  the  testator,  who  were  present,  j^qrirVwe^ 

what  he  should  do  with  it;  and  they  told  him  that  it  ing  it,  until 

about  five 
was  the  wish  of  the  widow  and  children  that  the  300/.  months  after- 

should  be  invested  in  the  funds.     The  defendant  there-  the  bankers 

upon,  on  the  same  day,  deposited  the  300£  with  Messrs.  became  bmnk- 

Ridge  &  Co.,  bankers  of  Chichester,  an  old  established         

^°  Statement. 

firm,  who  had  been  for   many  years  the  Defendant's 
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1846.  bankers ;  and  he  at  the  same  time  directed  them  to  in* 
vest  the  300JL  in  his  name  for  the  purposes  of  the  trust; 
and  the  principal  clerk  in  the  bank  made  a  memoran- 
dum of  such  direction.  This  memorandum  was  mislaid, 
and,  instead  of  making  the  investment,  the  bankers, 
without  the  Defendant's  knowledge,  opened  a  new  ac- 
count with  the  Defendant,  in  which  they  gave  him  credit 
for  300£  The  Defendant,  and  another  person,  his  part- 
ner, had  a  joint  account  open  with  the  bank,  in  which 
no  notice  of  the  300/.  appeared.  The  Defendant  relied 
on  the  investment  having  been  duly  effected,  and  did 
not  call  for  the  transfer  note,  or  make  any  other  in- 
quiry ;  and  he  was  ignorant  of  the  omission  to  invest 
the  300/.  until  the  16th  of  November,  1841,  when 
Messrs.  Ridge  became  bankrupt.  The  Defendant  proved 
the  debt  of  300/.  under  the  fiat,  and  insisted,  that, 
under  the  circumstances,  he  was  not  bound  to  account 
for  more  than  the  dividend  which  he  should  receive; 
for  the  employment  of  bankers  was  the  necessary  and 
only  course  to  be  taken  by  a  party  residing  in  the 
country,  to  invest  money  in  the  government  funds. 
On  the  bill  of  the  cestuis  que  trust, 

Argument.  Mr.  Romilly  and  Mr.  Bagshawe  chiefly  pressed  the 
argument  of  the  delay  of  five  months,  without  any  in- 
quiry whether  the  money  had  been  duly  invested. 


Mr.  Goodeve,  for  the  Defendant,  submitted,  that,  hav- 
ing separated  the  money  from  his  own,  and  given  ex- 
press instructions  in  writing  for  its  immediate  invest- 
ment, he  ought  not  to  be  charged  with  the  accidental 
default  of  the  bankers.  The  answer  in  feet  shewed, 
that,  although  there  was  a  loss,  yet  there  was  no  breach 
of  trust:  Wren  v.  Kir  ton  {a)  and  Massey  v.  Banner  (4). 


(a)  11  Ves.377. 


(b)  1J.&W.241. 
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The  ViGB-CHAxcBLLOB.aaid,  that,  the  trust  fund 
having  been  paid  into  the  Defendant's  hand*,  he  could 
discharge  himself  only  by  shewing  ita  due  application ; 
and  that  the  period  of  five  months,  all  but  a  few  days, 
having  elapsed  after  the  deposit  of  the  money,  without 
investment  and  without  inquiry  by  the  Defendant,  he 
was  answerable  for  the  loss  which  was  sustained. 
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DseacB  for  the  payment  by  the  Defendant  of  the  300/.,  with 
interest,  at  4/.  per  cent^  «n4  eost». 


Z/tcret. 


POWELL  v.  COCKERELL. 


1845. 

Sthanddtk 

July. 

1846. 
6th  and  1 7*4 

W  March. 

«/'  POWELL,  a  lieutenant  in  the  East  India  Com*  A.,  by  will,  be- 
pany's  service, by  his  will,  dated  in  1805,  bequeathed  ofitock 4™% 
an  annuity  of  fiOOi  to  his  wife  for  her  life,  and  after  her  ^JJ^^ 
decease  an  annuity  of  100/.  to  H.  Leadbeaier,  his  wife's  their  respective 

,  wills*  bequeath" 

hrotber,  and  gave  the  capital  which  would  have  yielded  ed  their  respect- 
the  4001  after  his  wife's  death,  and  the  capital  which  j?^^** 
would  have  yielded  the  1QQJ.  after  the  death  of  H.  ££^^ 
Leadbeater,  to  his  brothers,  Joseph  and  Samuel  Powell,  the  stock) 
in  equal  shares;  and  the  testator  appointed  Sir  W.  cSSren.  and 

appointed  exe- 
cutors. The 
children  of  B.9  and  some  of  the  children  of  G,  filed  their  bill  against  the  executor  of  A.  to 
recover  the  fond,  making  the  executors  of  B.  and  C,  and  the  rest  of  the  children  of  C, 
parties :— Held ,  that,  although  the  suit  was  multifarious,  yet,  as  it  had  been  brought  to  a 
hearing,  and  it  was  not  open  to  the  objection  of  misjoinder,  the  Court  might,  if  it  thought 
proper,  make  a  decree  for  the  accounts  and  inquiries  preparatory  to  the  distribution  of  the 

That,  notwithstanding  the  bill  alleged  that  the  estate  of  B.  was  folly  administered ;  and 
that  the  parties  beneficially  interested  in  the  estate  were  parties  to  the  suit,  yet  the  execu- 
tor of  B.  was  a  party  against  whom  direct  relief  was  in  substance  prayed,  and  he  was  not 
therefore  a  party  to  be  served  with  a  copy  of  the  bill,  within  the  23rd  Order  of  August,  184 1. 
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Paxton  Sf  Co.,  and  two  others,  his  executore.  The  will 
was  proved  in  1805,  in  the  Prerogative  Court  of  Can- 
terbury, by  H.  TraH,  one  of  the  partners  in  the  firm  of 
Sir  W.  Paxton  $  Co.;  but  that  probate  was  afterwards 
recalled,  and  probate  was,  in  1813,  granted  to  Sir  JF. 
Paxton  and  H.  Trail,  reserving  power  of  making  the 
like  grant  to  the  other  partners  in  the  firm,  and  the  two 
other  executors.  A  sum  of  16,6661  13*.  Ad.,  Consols, 
was  purchased  by  the  executors,  and  ultimately  trans- 
ferred into  the  names  of  Sir  W.  Paxton  and  H.  Trail,  io 
answer  the  annuity  of  500/.  Sir  W.  Paxton,  H.  Trail, 
and  the  two  other  executors,  died,  leaving  Sir  Charkt 
CochereU  the  only  surviving  partner  in  the  firm  of  Sir 
W.  Paxton  £  Co.;  and,  in  1835,  Sir  Charles  Cockered 
obtained  probate  of  the  will  of  James  Powell,  under  the 
power  reserved  by  the  former  grant.  The  executors  of 
H.  Trail  thereupon  transferred  the  16,6661 13*.  Ad.  into 
the  name  of  Sir  Charles  CochereU.  Sir  Charles  CochereB 
died  in  1837,  and  his  will  was  proved  by  his  executor, 
Sir  C.  R.  CochereU. 


Samuel  PoweU  died  in  1814,  having,  by  his  will,  be- 
queathed all  his  property  for  the  benefit  of  his  sons,  his 
daughter,  and  his  daughter's  children,  and  appointed  /. 
Wilmot  and  J.  Tudman  his  executors.  J.  Wihnot  died 
in  1840,  leaving  J.  Tudman  surviving. 

Joseph  PoweU  died  in  1815,  having,  by  his  will, 
after  giving  an  annuity  to  his  wife,  bequeathed  all  the 
residue  of  his  estate  to  and  amongst  his  children  and 
their  issue,  and  appointed  J.  Ackers,  W.  Glover,  R. 
Powell,  and  T.  Joynson,  his  texecutors.  Joynson  sur- 
vived the  other  three  executors,  and  died,  having  ap- 
pointed J.  W.  Glover,  J.  Glover,  and  J.  Joynson,  his 
executors. 
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The  widow  of  testator  James  Powell,  died  in  1843,  1845. 
and  thereupon  13,333/.  6*.  8<£,  Consols,  became  liberated 
and  divisible  under  his  will.  The  bill  was  filed  by  the 
children  and  grandchildren  and  the  representatives  of 
grandchildren  of  the  testator's  brother  Samuel,  and  by 
some  of  the  children,  or  representatives  of  the  children, 
of  Joseph,  against  Sir  C.  R.  CockereU, — the  two  Glovers 
and  Joynson,  (the  executors  of  J.  Tudman>  the  sur- 
viving executor  of  Samuel),  and  the  other  children,  or 
representatives  of  children,  of  Joseph.  The  bill  alleged, 
that  all  the  personal  estate  of  Samuel  had  been  fully  ad- 
ministered by  his  executors ;  and  that  all  his  debts  and 
legacies  had  been  paid ;  and  that  there  remained  to  be 
administered  of  his  estate  nothing  but  his  share  of  the 
said  sum  of  16,6662.  13*.  4cL,  Consols.  The  bill  also 
alleged,  that  all  the  debts  and  legacies  of  Joseph  had 
been  paid  by  his  original  executors,  and  that  the  De- 
fendants, the  Glovers  and  Joynson,  had  never  inter- 
meddled with,  or  received  or  applied  any  part  of  his 
estate.  The  bill  claimed,  on  behalf  of  the  respective 
Plaintiffs,  various  aliquot  shares  of  the  13,3332.  6s.  8a\ ; 
and  prayed,  that  the  rights  and  interests  of  the  Plaintiffs, 
and  all  other  parties  therein,  might  be  ascertained  and 
declared,  and  that  the  same  might  be  paid  and  divided 
amongst  the  parties  entitled  thereto. 

The  executors  of  the  surviving  executor  of  Joseph 
PoweUy  by  their  answer,  said  they  believed  that  such 
of  the  debts  of  Joseph  as  had  been  claimed  and  esta- 
blished, and  also  all  his  funeral  and  testamentary  ex- 
penses, had  heen  paid ;  but  they  believed  that  all  his 
legacies  were  not  paid  They  admitted  that  they  had 
never  intermeddled  with  his  estate,  or  received  or  paid 
any  part  of  it;  but  they  claimed  to  have  a  moiety  of  the 
13,333£  6s.  8rf.,  Consols,  paid  over  to  them  as  his  per- 
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sonal  representatives,  for  which  purpose  they  had  filed 
a  bill  against  Sir  C.  R.  CockereU,  which  had  been  subse- 
quently amended,  making  the  surviving  executor  of 
Samuel  a  party,  and  praying  a  general  account  of  the 
estate  of  the  original  testator.  The  other  Defendants 
(except  Sir  C.  R.  CoeiereU)  were  served  with  copies  of 
the  bill  under  the  23rd  Order  of  August,  1841,  and  a 
memorandum  of  the  fact  of  such  service  was  duly  en- 
tered according  to  the  24th  Order. 


Argument.         Mr.  Walker  and  Mr.  CockereU,  for  the  bill 

Mr.  RomiUt/  and  Mr.  Leach,  for  Sir  C.  R.  CoeiereU, 
submitted  to  act  as  the  Court  should  direct 

Mr.  Russell  and  Mr.  Lloyd,  for  the  legal  personal  re- 
presentatives of  Joseph  Powell,  objected,  that  the  suit  was 
unnecessary,  so  far  as  it  related  to  the  estate  of  Joseph, 
inasmuch  as  his  executors  had  instituted  a  suit  against 
Sir  C.  A  CoeiereU  alone,  to  recover  the  moiety  of  the 
13,3831  6s.  8d.  stock,  to  which  the  estate  of  Joseph  was 
entitled.  The  sum  in  question  was  not  a  specific  part 
of  the  assets  of  Joseph,  to  the  distribution  of  which  the 
executors  had  assented;  but  it  was  a  part  of  his  general 
assets  to  be  administered  by  them.  The  suit  of  the  exe- 
cutors for  the  moiety  was,  therefore,  the  proper  suit  to 
recover  the  fund  from  Sir  C.  R.  CockereU:  Smith  v. 
Snow  (a).  The  present  suit  was,  moreover,  improper  in 
form;  it  could  not  be  effectually  prosecuted  without  ad- 
ministering three,  or  at  least  two,  independent  estates 
under  the  same  decree^— estates  in  which  die  parties 


(a)  3  Madd.  10. 
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had  no  common  interest  The  surviving  executor  of 
Samuel,  moreover,  was  not  before  the  Court,  which  was 
a  defect  fatal  to  the  suit,  even  supposing  it  could  be 
otherwise  sustained  in  its  present  form. 

Mr.  Wood*  for  all  the  parties  beneficially  interested 
under  the  will  of  Joseph  Powell,  except  those  who  were 
Plaintiffs,  concurred  in  the  objections  of  the  execu- 
tors, and  insisted,  moreover,  that  there  was  a  misjoinder 
of  Plaintiffs.  Many  of  the  Plaintiffs  were  entitled  under 
the  will  of  Samuel  Powell,  and  they  had  no  interest  in 
the  estate  of  Joseph,  and,  therefore,  no  right  to  make 
the  legatees  of  Joseph  defendants  to  their  suit  This 
was  an  objection  which  might  be  sustained  at  the  hear- 
ing: -Btflv.  Cureton(a). 

Mr.  Walker,  in  reply,  referred  to  the  case  of  Hutchin- 
son v.  Toumsend(b)y  in  which  Lord  Longdate  had  dis- 
approved of  distinct  suits  for  aliquot  parts  of  the  same 
trust  fund,  although  such  suits  were  apparently  sanc- 
tioned by  Smith  v.  Snow,  The  surviving  executor  of 
Samuel  was,  in  fact,  a  mere  formal  party.  The  allega- 
tion in  the  bill  was,  that  the  estate  of  Samuel  was  fully 
administered,  and  there  was  therefore  nothing  for  the 
executor  to  do.  The  answer  of  the  representatives  of 
Joseph  shewed  that  his  estate  was  in  the  same  position 
as  that  of  Samuel  The  Court,  after  an  inquiry  for  its 
own  satisfaction,  as  to  the  debts  and  legacies  of  Joseph 
and  Samuel,  could  decree  the  payment  of  the  fund  to 
the  cestuis  que  trust.  The  Plaintiffs  were  competent  to 
waive,  and  were  willing  to  waive  the  general  account  of 
the  estate  of  Samuel  Powell. 

(«)  2  Myl.  &  K.  503.  (6)  2  Keen,  675. 
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Vice-chancellor  : — 

This  is  a  bill  which  embraces  the  objects  of  three  dis- 
tinct suits.  It  is  a  bill  against  Sir  C.  R.  Cockerttt 
for  an  account  of  a  trust  fund,  which  trust  fund,  in  his 
hands,  in  the  events  which  have  happened,  has  become 
part  of  the  respective  estates  of  Samuel  Powell  and  Jo- 
seph Powell.  The  bill  is  by  persons  beneficially  inter- 
ested in  the  estate  of  Joseph  for  their  shares  of  the  fund, 
and  by  those  beneficially  interested  in  the  estate  of 
Samuel  for  their  shares  of  the  fund.  Practically,  there 
is  no  doubt,  if  the  parties  wish  to  have  their  rights  dis- 
posed of  in  the  most  economical  way,  it  very  often  hap- 
pens that  the  matters  of  several  suits  may  be  combined 
in  one  bill  It  is  often  for  the  interest  of  the  parties  in- 
terested that  it  should  be  so.  At  the  same  time,  I  have 
no  doubt  that  any  of  the  parties  might  have  demurred 
to  this  bill  originally.  It  appears  to  me  that  Sir  C.  R. 
Cocherell  might,  upon  the  allegations  in  the  bill,  have 
objected,  that  he  was  accountable  only  to  the  per- 
sonal representatives  of  Joseph  and  Samuel;  and  the 
representatives  of  Joseph  and  Samuel  might  have  ob- 
jected in  respect  of  the  accounts  to  be  taken  of  the 
estate  of  the  other,  each  party  declining  to  be  involved 
in  a  suit  for  taking  accounts  in  which  he  had  no  in- 
terest: they  might  perhaps  further  have  objected  to 
this  frame  of  suit,  on  the  ground  that  accounts  might 
be  directed,  and  further  directions  be  reserved  until 
those  accounts  should  have  been  taken,  which  accounts, 
from  the  death  of  parties,  there  might  be  no  one  to  pro- 
secute. The  parties,  however,  did  not  demur ;  and  the 
rule  of  the  Court  is,  that,  where  a  party  does  not  demur 
for  multifariousness, — whether  there  is  any  such  rule  in 
the  case  of  simple  misjoinder,  I  do  not  say, — but  when 
the  party  does  not  demur  for  multifariousness,  it  is  not 
an  objection  which  he  can,  as  of  right,  insist  upon  at 
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the  hearing.  At  the  hearing  of  the  cause,  it  very  gene- 
rally happens  that  one  of  the  mischiefs  of  multifarious- 
ness has  been  incurred,  and,  if  there  is  no  future  evil  to 
be  incurred  by  it,  there  is  no  reason  why  the  Court 
should  not  exercise  a  discretion  in  making  or  refusing  to 
make  a  decree  (a).  I  think,  therefore,  I  have,  in  this 
case,  a  discretion  either  to  make  a  decree  or  not :  there 
is  one  common  subject  in  which  all  the  parties  are  in- 
terested,— that  of  recovering  from  Sir  C.  R.  Cocherell 
the  entire  fund  which  is  to  be  distributed  between  the 
two  estates;  that  is  a  common  link  which  unites  the  two 
estates  of  Joseph  and  Samuel.  As  the  objection  of  mul- 
tifariousness was  not  taken  by  demurrer,  and  Sir  C.  R. 
Cocherell  did  not  object  to  the  money  being  distributed 
in  this  suit,  it  appears  to  me  I  may  now  consider  it  as  a 
suit  which  has  come  to  a  hearing  in  a  state  in  which  the 
Court  may  deal  with  it. 

With  respect  to  the  alleged  misjoinder,  I  do  not  deny 
that,  in  some  views  of  this  case,  a  difficulty  might  have 
arisen ;  but,  as  the  accounts  of  ScantteTs  estate  are  waived, 
the  only  further  inquiry  is,  whether  one  set  of  Plaintiffs 
are  the  parties  really  entitled.  The  case  then  comes  to 
this :  it  may  be  treated  as  a  bill  by  the  parties  claiming 
the  beneficial  interest  in  Joseph's  estate,  against  the  ex- 
ecutor of  Joseph,  and  Sir  C.  R.  Cocker eU;  and  Sir  C.  R 
Cocherell  does  not  object  to  bring  the  money  into  court. 
It  appears  to  me,  therefore,  that,  without  doing  any  in- 
justice, I  may  make  the  decree ;  reserving  the  question 
how  the  costs  of  the  suit  are  ultimately  to  be  disposed 
of,  in  case  it  shall  appear  that  any  costs  have  been  un- 
necessarily incurred. 

The  only  remaining  question  is,  whether  a  copy  of 

(a)  See  Benson  v.  Hadfield,  4  Hare,  32. 
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the  bill  can  in  this  case  be  properly  served  on  the  repre- 
sentative of  Samuel  I  am  of  opinion,  that  the  plaintiff 
cannot  in  that  manner  have  the  benefit  of  the  suit  as 
against  the  representative  of  Samuel  This  is  clearly 
several  suits  combined  in  one ;  but  there  is  no  equity, 
even  in  this  frame  of  suit,  to  have  a  decree  against 
Sir  C.  R.  CockereU  for  payment  of  the  money  directly 
to  the  beneficial  claimants.  The  decree,  in  substance, 
tnust  be  a  decree  for  payment  to  the  representatives  of 
Samuel  and  Joseph,  and  that  those  representatives  shall 
account  over.  That  constitutes,  in  substance,  direct  re- 
lief to  be  had  against  these  parties;  and  the  fact  of  the 
several  matters  being  joined  in  one  suit  does  not  make 
any  difference.  The  23rd  Order  is  confined  to  cases 
where  the  party  is  one  against  whom,  in  substance,  no 
decree  of  the  Court  could  be  made.  It  does  not  apply 
to  the  present  case. 


The  representative  of  Samuel  may,  if  he  be  so  ad- 
vised, appear  and  consent  to  a  decree.  If  he  declines  to 
do  this,  it  rather  confirms  my  opinion,  that  it  is  a  case 
in  which  he  ought  to  be  served  with  a  subpoena  in  the 
usual  way. 


Minute. 


Sept.  30th. 

JlM€ndfH€ftt» 


Caum  to  stand  over,  with  liberty  to  amend  the  bill  by  preying 
process  against  J.  Tudman,  the  surviving  representative  of  Samuel 
PoweU. 


The  bill  was  amended,  by  adding  John  Tudman  as  a 
defendant,  and  praying  process  against  him  in  the  ordi- 
nary form.  The  other  Defendants,  who  had  been  served 
with  copies  of  the  original  bill,  were,  on  the  29th  of 
January,  1846,  served  with  copies  of  the  amended 
bilL 
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Five  of  the  Defendant's  children,  or  representatives  of  1846. 
children,  and  residuary  legatees  of  Joseph  Powell,  who 
had  been  served  with  copies  of  the  original  and  amended 
bill,  appeared  to  the  amended  bill  on  the  10th  of  Febru- 
ary, and  put  in  their  general  demurrer  thereto  on  the 
21st  of  February,  for  want  of  equity,  and  multifarious- 

A( 
B&&  terredwitha 

copy  of  the 
original  bill  under  the  23rd  Order  of  August,  1841,  did  not  enter  an  appearance.  At  the 
hearing,  leave  was  given  to  amend  the  hill,  by  adding  parties :  the  tame  defendant  was 
lerred  with  a  copy  of  the  amended  bill,  and  thereupon  he  appeared  and  demurred  :— 
AMI,  on  motion,  that  the  demurrer  of  die  defendant  in  the  stage  to  which  the  orate  had 
timed,  was  irregular*  and  must  be  taken  off  the  file. 

The  Plaintiffs  gave  notice  of  motion,  that  the  de- 
murrer might  be  taken  off  the  file  for  irregularity. 

Mr.  Walker  and  Mr.  Cockerel!,  for  the  motion,  relied  March  6rt. 
on  the  25th  Order  of  August,  1841,  whereby  a  defend- 
ant, duly  served  with  a  Copy  of  the  biD,  is  declared  to 
be  bound  by  all  the  proceedings  in  the  cause,  in  the 
same  manner  as  if  he  had  appeared  to  and  answered  the 
bill;  from  which  it  followed,  that  he  must  be  bound  by 
the  leave  to  amend  given  at  the  hearing.  They  also 
urged  the  inconvenience  of  admitting  a  new  defence  to 
be  entered  into  at  so  late  a  stage  of  the  cause.  The 
Orders  XVI  (s.  5)  and  XXXVII  of  May,  1845,  pro- 
vided,  that  a  defendant,  entering  an  appearance  more 
than  twelve  days  after  the  service  of  the  copy,  is  there- 
by bound  by  all  the  proceedings  in  the  cause,  unless 
the  Court  should  otherwise  direct  The  twelve  days 
should  be  reckoned  from  the  service  of  the  copy  of  the 
original  bilL 

Mr.  Wood  and  Mr.  Lloyd,  for  the  demurring  Defend- 
ants* said,  that  the  argument  founded  on  the  Orders 
XVI  (s.  5)  and  XXXVII  of  May,  1845,  was  inap- 
plicable to  this  case ;  if  that  argument  could  be  bus- 
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tained,  it  was  the  appearance  which  was  irregular.  The 
Plaintiffs  ought,  in  that  case,  to  have  moved  to  discharge 
the  appearance,  which  they  had  not  done.  The  Defend- 
ants, probably,  did  not  appear  in  the  former  steps  of  the 
cause,  relying  on  the  defects  of  the  suit  from  the  ab- 
sence of  the  representative  of  Samuel.  They  might 
have  been  advised  that  no  decree  could  be  made  in 
a  suit  so  framed.  It  does  not  therefore  follow,  that, 
where  an  amendment  has  been  made,  and  the  suit  has 
been  rendered  so  effectual,  that,  if  not  resisted,  the  pur- 
pose of  the  suit  may  be  accomplished,  the  defendants 
may  not  then  appear,  and  adopt  every  mode  of  defence 
by  which  tthe  suit  could  have  been  originally  met.  New 
defendants,  who  are  for  the  first  time  'added  to  a  bill, 
by  leave  given  at  the  hearing  of  the  cause,  are  not 
bound  by  the  decision  of  the  Court,  granting  that 
leave  in  their  absence.  They  are  not  precluded  from 
taking  any  line  of  defence  which  they  could  have 
adopted  at  the  institution  of  the  suit,  if  they  had  then 
been  defendants.  {Vice-ChanceUor. — If  the  new  De- 
fendants could  demur  on  the  ground  suggested,  would 
it  therefore  follow,  that  the  Defendants  who  were 
previously  on  the  record  could  also  demur?]  The 
true  analogy  is  between  these  demurring  Defendants 
and  new  parties,  and  not  between  them  and  the  Defend- 
ants who  appeared  at  the  hearing.  The  difficulty  in  the 
way  of  the  demurrer  of  the  old  Defendants  was,  that, 
having  previously  answered  the  bill,  the  answer  over- 
ruled the  demurrer:  Eltice  v.  Goodson  (a).  That  objec- 
tion does  not  apply  to  parties  who  have  never  answered; 
and,  under  the  new  practice,  founded  upon  the  Order 
XXXVII  of  August,  1841,  even  the  old  Defendants 
are  relieved  from  the  difficulty  which  formerly  pre- 
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vented  a  demurrer  to  an  amended  bill.  But  the  cases 
on  the  point  shew,  that  the  mode  of  trying  the  propriety 
of  the  demurrer  is  by  setting  it  down  to  be  argued,  and 
not  by  motion  to  take  it  off  the  file.  Another  objection 
to  this  motion  is,  that  the  Plaintiffs  have  waived  their 
objection  to  the  demurrer  by  taking  an  office  copy  of 
it:  Sidgierv.  Tyte(a). 


1846. 


Arfuwttmi. 


Vicb-Chancbllor: — 

Under  the  will  of  James  Powell*  who  died  in  October, 
1805,  his  brothers  Joseph  and  Samuel  became  eventually 
entitled,  in  equal  shares,  to  a  sum  of  13,333/1  6«.  &£, 
part  of  16,666/L  13*.  4<L  Consols,  which  had  been  set 
apart  to  provide  for  an  annuity  during  the  life  of  Eliza- 
beth Powell,  the  widow  of  testator.  The  widow  died  in 
1843.  The  Defendant  Sir  C.  it  Cocherett  is  the  per- 
sonal representative  of  James  PoweU.  Samuel  Powell, 
one  of  the  brothers,  died  in  1814,  and  the  Defendant 
John  Tugman  is  his  personal  representative.  Joseph 
Powell,  the  other  brother  of  the  testator,  died  in  1815, 
and  the  Defendants  J.  W.  Glover,  J.  Glover,  and  J. 
Joynson  are  his  personal  representatives.  The  Plain- 
tiffs and  the  Defendants  in  the  cause,  other  than  Sir  (7. 
R,  Cocherett,  John  Tugman,  J.  W.  Glover,  J.  Glover, 
and  J.  Joynson,  are  the  parties  now  beneficially  inter- 
ested in  the  13,333/1  6«.  8<L  stock,  under  the  wills  of 
Joseph  and  Samuel  Powell  respectively.  The  bill  was 
filed  against  the  above-named  Defendants,  except  Tug- 
man,  on  the  22nd  April,  1844,  and  prays,  "that  the 
rights  and  interests  of  the  Plaintiffs,  and  of  all  other 
parties,  in  the  sum  of  13,333/1  6s,  8dL  Consols,  may  be 
ascertained  and  declared  by  the  decree  of  the  Court ; 


Judgment. 
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1846.  and  that  all  proper  accounts,  and  all  necessary  and  pro- 
per inquiries,  may  be  taken  and  made  by  and  under  the 
direction  of  the  Court,  for  the  purpose  of  ascertaining 
who  the  persons  are  who  are  entitled  to  such  sum,  and 
in  what  shares  and  proportions ;  and  that  the  said  sum 
of  13,333/.  6*.  8d.  Consols,  and  the  dividends  accrued 
thereon  since  the  death  of  Elizabeth  Powell  the  widow, 
may  be  secured  in  this  Court,  and  pud  and  divided  be- 
tween and  amongst  the  Plaintiffs  and  the  other  parties 
entitled  thereto,  according  to  their  respective  rights  and 
interests  therein." 

The  Defendants,  the  executors  of  James  Powell  and 
of  Joseph  Powell,  were  served  with  the  subpoena  to  ap- 
pear and  answer  the  bill  The  other  Defendants  were 
served  with  copies  of  the  bill  under  the  23rd  Older  of 
August,  1841.  The  Defendants  who  were  served  with 
the  subpoena  appeared  and  answered  the  bilL  The 
Defendants  who  were  served  with  copies  of  the  bill  did 
not  enter  an  appearance  in  the  common  form,  or  a  spe- 
cial appearance.  The  cause  came  on  to  be  heard  in 
July,  1845.  On  that  occasion  I  thought  I  could  not 
administer  the  fund  in  question  without  having  John 
Tugman,  the  executor  of  Samuel  Powell,  a  party  to  the 
cause,  and  I  ordered  the  cause  to  stand  over,  with  liberty 
to  the  Plaintiff}  to  amend  the  bill  by  making  John  Tug- 
man  a  party.  The  bill  has  since  been  amended  pur- 
suant to  the  Order,  and  John  Tubman  has  been  made  a 
Defendant  The  Defendants,  who  had  been  previously 
served  with  a  copy  of  the  original  bill,  were  served  with 
a  copy  of  the  amended  bill.  They  have  since  entered 
an  appearance  to  the  amended  bill,  and  have  filed  a 
general  demurrer.  The  Plaintiffs  have  moved  to  take 
the  demurrer  off  the  file  for  irregularity,  and  the  ques- 
tion I  have  to  decide  is,  whether  the  demurrer  was  re- 
gularly filed  or  not;  and  I  am  of  opinion  that  that 
question  must  be  answered  in  the  negative. 
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To  explain  the  grounds  upon  which  I  have  come  to       1846. 
this  conclusion,  I  will  first  suppose  that  the  demurring       pJJm* 
parties  had  been  served  with  a  subpoena  to  appear  and  •• 

answer  the  bill,  instead  of  a  copy  of  the  bill,  and  had  ap-        

peared  and  answered  the  same,  and  appeared  also  at  the  ^ 
hearing  of  the  cause.  Could  parties,  defendants,  in  such  . 
cucomstances,  have  filed  a  demurrer  to  the  amended 
bill  without  the  special  leave  of  die  Court?  I  think  not 
Where  a  bill  is  amended,  under  the  general  practice  of 
the  Court,  before  the  cause  is  at  issue,  and  a  demurrer 
is  filed  thereto,  and  the  only  objection  to  the  demurrer 
is  that  the  Defendant  has  answered  the  original  bill,  it 
may,  perhaps,  be  right  to  hold  that  the  demurrer  should 
be  set  down  for  argument  In  such  a  case  there  is  no- 
thing in  the  stage  of  the  proceedings  alone  to  make  the 
demurrer  insular.  The  judgment  of  the  Court  has  not 
been  exercised  upon  the  oase,and  the  Plaintiff  is  under  no 
restriction  as  to  the  nature  or  extent  of  his  amendments ; 
audit  is  clear  (as  in  the  caaeputbj  Lord  Eldon  in.  Ritchie 
v*Ayhm(a),m&  by  Lord  Coitenham  in  ElHce  v.  Good- 
*>n(b))  that  the  Plaintiff  may,  by  his  amendments, 
We  so  altered  the  case  made  by  the  original  bill  as  to 
make  the  demurrer  proper,  notwithstanding  the  demur- 
ring Defendant  may  have  answered  the  original  bill; 
*ftl>  whenever  that  may  be  the  case,  it  may  be  proper 
to  hold  that  the  demurrer  should  be  set  down  for  argu- 
ment But  the  same  observation  cannot,  I  think,  be 
applied  to  a  case  in  which,  at  the  hearing  of  the  cause, 
the  plaintiff  is  allowed  to  amend  his  bill  under  an  order 
of  the  Court,  for  the  purpose  only  of  adding  a  party  to 
it  In  that  case  the  parties  have  had  the  opportunity, 
which  the  practice  of  the  Court  allows  them,  of  making 
their  case  upon  the  pleadings,  and  proving  it  in  evi- 
dence.  When  the  Court,  at  the  hearing,  allows  the  bill 

(a)  15  Vet.  79.  (*)  3  Myl.  &  Cr.  653. 
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to  be  amended  by  adding  parties,  the  order  does  not 
enable  the  Plaintiff  to  alter  the  case  which  is  before  the 
Court  at  the  time  the  order  is  made.  It  only  enables  the 
Plaintiff  to  bring  before  the  Court  a  new  party,  whose 
presence  is  necessary  to  the  decision  upon  that  same 
case.  If  the  Plaintiff  (amending  his  bill)  confines  him- 
self within  the  scope  of  the  Order,  the  cause,  as  regards 
the  old  Defendants,  will  come  on  again  for  hearing  upon 
precisely  the  same  case  as  before.  To  hold  that  a  de- 
fendant may,  as  of  course,  demur  to  a  bill  in  such  cir- 
cumstances, would,  as  it  appears  to  me,  be  attended 
with  the  most  serious  inconvenience.  If  in  such  a  case 
the  Defendant  might  demur,  it  seems  to  follow  of  neces- 
sity that  he  might  plead  or  answer;  and  if  he  might 
plead  or  answer,  I  do  not  see  how  to  deny  him  the 
right  of  going  into  evidence.  If  such  a  practice  were 
allowed,  a  defendant  might,  by  answer,  simply  object 
that  the  suit  was  defective  for  want  of  parties,  or  make 
that  objection  a  part  of  his  defence;  and  if  leave  to 
amend  by  adding  parties  were  given  at  the  hearing,  he 
might  recommence  his  defence  de  novo,  by  pleading  or 
answering  or  demurring  to  the  bill,  as  he  might  have 
done  in  the  earlier  stages  of  the  cause.  No  one  can,  I 
believe,  recollect  such  a  course  being  allowed  or  even 
taken.  I  have  inquired  of  several  of  the  officers  of  the 
Court  as  to  the  practice,  and  they  are  not  aware  of  anj 
precedent  for  such  a  course,  and  they  consider  it  to  be 
irregular.  The  truth  is,  that  the  proceeding  is  inappli- 
cable to  the  stage  at  which  the  suit  has  arrived,  when 
the  cause  is  at  issue,  and  publication  has  passed,  and  the 
suit  is  brought  to  the  hearing. 

No  injustice  can  possibly  follow  from  this  conclusion. 
At  the  hearing,  the  parties  who  are  then  before  the 
Court  may  object  that  the  case  is  one  in  which  leave  to 
add  a  party  by  amendment  ought  not  to  be  granted,  or 
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granted  only  upon  terms.  But,  if  the  objection  be  not  1846, 
then  taken,  or  the  Court,  notwithstanding  the  objection, 
thinks  proper  to  grant  the  leave  without  conditions,  that, 
I  conceive,  decides  that  the  old  Defendants  are  to  try  the 
cause  after  the  bill  is  amended  in  the  same  plight  as 
before,  except  that  it  will  be  tried  in  the  presence  of 
the.  new  Defendant  If  the  Plaintiff,  under  such  an 
order,  should  alter  the  record  in  a  manner  not  authorised 
bj  the  order,  the  Defendant  may  move  to  take  the 
amended  bill  off  the  file. 

The  same  observation  applies  to  a  party  who  has  been 
served  with  a  copy  of  the  bill  and  has  not  appeared* 
The  25th  Order  expressly  provides,  that  he  shall  be 
bound  "in  the  same  manner"  as  if  he  had  appeared  and 
answered.  In  this  case,  therefore,  it  appears  to  me  that 
the  demurrer,  whether  good  or  bad  upon  argument, — 
for  the  present  purpose  I  assume  it  would  be  good, 
—is  an  irregular  proceeding,  and  must  be  taken  off 
the  file. 

I  was  referred  to  the  case  of  Sidgier  v.  Tyte  (a)  as  an 
authority  that  the  taking  of  an  office  copy  of  the  de- 
murrer precluded  the  Plaintiffs  from  making  this  motion. 
In  that  case,  the  Plaintiff,  before  he  took  the  office  copy 
of  the  Defendant's  answer,  had  two  courses  open  to  him: 
he  might  have  accepted  the  answer  «nd  prosecuted 
the  suit  in  the  ordinary  way,  or  he  might,  disregarding 
the  answer,  have  proceeded  to  take  the  bill  pro  con- 
fesao.  Lord  Eldon  held,  that  by  taking  the  copy  he  had 
elected  to  take  the  former  course.  That  has  no  appli- 
cation to  the  case  before  me.  I  look  upon  this  demurrer 
*&  a  form  of  defence  inapplicable  to  the  stage  of  the 
proceedings  at  which  the  cause  has  arrived. 

(a)  11  Vm.  202. 
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Mr.  Walker  asked  for  the  costs. 

Mr.  Lloyd  said,  that  the  notice  of  motion  did  not  ask 
for  costs. 


Judgment. 

CofU  of  a  mo- 
tion may  be 
given,  although 
the  notice  of 
motion  does 
not  ask  that 
the  order  may 
be  made  with 
costs. 


The  Vice-Chancellor  said  that  did  not  signify.  It 
had  for  a  long  time  been  considered  unimportant  whe- 
ther the  costs  were  mentioned  in  the  notice.  This, 
however,  was  a  new  point  It  was  not  a  case  for  giving 
costs  against  the  Defendants.  The  Plaintiff's  coete 
would  be  costs  in  the  cause. 


ATTORNEY-GENERAL  v.  WELSH. 

1  HIS  was  an  information  and  bill.  The  relators  and 
Plaintiffs  were  four  of  the  trustees  and  shareholders  of 
a  plot  of  land,  and  a  building  thereon  called  die  Scotch 


1844. 

26th  f  31st 
July,  and 

22nd  August. 
By  an  agree* 
ment  made  in 
1794,  a  plot  of 
land  and  cer- 
tain premises 
thereon,  sita-  , 

ated  in  OW- 

ham-street,  Liverpool,  were  Tested  in  trustees,  to  be  used  as  a  place  of  religions  worship 
"  according  to  the  ordinances,  rules,  and  forms  of  the  Church  or  Kirk  of  Scotland,"  and 
a  subsequent  conveyance  was  made  of  the  same  land  and  premises  to  die  trustees,  ••  to  be 
for  ever  thereafter  appropriated  and  used  as  a  place  of  divine  worship,  according  to  the 
doctrines  and  discipline  of  the  Church  of  Scotland"  The  premises  were 
occupied  as  such  place  of  worship,  and  the  office  of  minister  or  pastor  of  the 
was  filled  from  time  to  time  by  licentiates  of  the  Church  of  Scotland,  who  were 
and  inducted  by  presbyteries  in  Scotland.  In  18S3,  a  Lancashire  Scottish  Church  Pres- 
bytery was  formed,  to  which  the  Otdham-street  congregation  united  themselves,  and  the 
Lancashire  Presbytery,  and  other  presbyteries  in  England  in  1836,  united  themselves  into 
an  English  synod,  which  synod  was  in  1839  recognised  by  the  General  Assembly  of  the 
Church  of  Scotland.  In  1842,  a  licentiate  of  the  Church  of  Scotland,  by  license  from  the 
Presbytery  of  Greenock,  was  ordained  and  inducted  as  minister  of  the  OldMam-strtH 
church,  according  to  the  presbyterian  forms,  by  the  Lancashire  Presbytery.  In  1843, 
certain  ministers  and  members  of  the  Church  of  Scotland  adopted  the  name  of  the  Fret 
Church,  and  seceded  from  the  Established  Church,  and  were  declared  by  that  church  to 
be  no  longer  ministers  thereof.  The  English  synod  declared  its  disapproval  of  the  cob- 
duct  of  the  Established  Church  of  Scotland,  and  its  sympathy  with  the  Free  Church,  re- 
cognising the  latter  as  a  sister  church,  and  resolving  to  interchange  ministers  therewith. 
The  minister  of  die  church,  and  the  trustees  of  the  premises,  in  Oldham. street,  co-operated 
with  the  seceders,  by  allowing  ministers  of  the  Free  Church  to  officiate  in  the  church  in 
Oldham-street,  and  the  minister,  who  was  deprived  of  his  license  by  the  Presbytery  of 
Greenock,  also  continued  to  officiate : — Held,  upon  motion,  that  the  minister  and  the  trus- 
tees had  departed  from  the  trusts  created  by  the  original  contract  upon  which  the  pre- 
mises in  Oldham -street  were  vested  in  them ;  and  that  the  Court  would  interfere  by  in- 
junction, before  the  hearing,  to  prevent  the  premises  in  Oldham-street  from  being  used 
otherwise  than  as  a  place  of  religious  worship  on  the  model  of  the  Church  of  Scotland,  si 
established  by  law. 
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Kirk,  in  Oldham-street,  Liverpool,  which  land  had  been  1844. 
purchased,  and  building  erected  for  the  purpose  of  divine 
worship.  The  Defendant  Joseph  Rodger  Welsh  waa  the 
minister  or  pastor  of  the  mud  kirk,  or  the  congregation 
who  met  therein  for  public  worehip.  The  other  De- 
fendants were  six  of  the  shareholders  of  the  premises, 
and  some  of  such  six  Defendants  were  the  remaining 
trustees.  The  prayer  was,  that  it  might  be  declared  by 
the  Court,  that  the  premises  comprised  in  an  indenture 
of  feoffment  of  the  26th  of  February,  1827  (a),  and  the 
buildings  called  the  Scotch  Kirk  erected  thereon,  are 
subject  to  trusts  for  the  appropriation  of  the  same  as  a 
church  or  place  of  public  religious  worehip  on  the  model 
of  the  Church  of  Scotland,  and  in  as  strict  connexion 
with  the  said  church  as  in  law  or  practice  can  be  made; 
and  that  no  minister  or  other  person  is  qualified  for  or 
competent  to  exercise  the  office  of  minister  or  pastor  of 
the  said  kirk,  without  being  a  licentiate,  and  a  recog- 
nised minister  of  the  said  Church  of  Scotland,  and  in 
full  communion  therewith,  and  without  receiving  ordina- 
tion as  the  minister  of  the  said  Scotch  Kirk,  from  a  pres- 
bytery in  Scotland  of  the  said  Church  of  Scotland;  and 
that,  if  necessary,  Joseph  Rodger  Welsh  might  be  removed 
from  the  said  office  of  minister  or  pastor  of  the  said  kirk 
by  the  decree  of  this  Court ;  and  that  it  might  be  de- 
dared,  that,  under  the  circumstances  therein  set  forth, 
the  Defendants,  Hugh  Craig,  &c,  had  been  guilty  of  a 
breach  of  the  trusts  upon  which  the  stud  Scotch  Kirk 
and  premises  are  vested  in  the  trustees  thereof,  and,  if 
necessary,  that  they  might  be  removed  and  proper  di- 
rections given  for  the  appointment  of  fit  and  proper 
persons  to  be  trustees  of  the  said  buildings  and  pre- 
Buses ;  and  for  an  injunction  to  restrain  such  breach  of 
trust 

(a)  Infra,  p.  580,  n.  (a). 
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1844. 


Statement. 


A  motion  for  the  injunction  was  made  in  the  form 
stated  in  the  judgment.  The  facts  upon  which  the  ap- 
plication was  made  and  resisted,  sufficiently  appear  upon 
the  judgment  and  the  notes  subjoined. 


Argument.  Mr.  RomiUy  and  Mr.  Salt,  for  the  Informant  and 
Plaintiffs,  relied  upon  the  separation  of  the  body  styled 
the  "  Free  Church  "  from  the  Church  established  by  law 
in  Scotland,  and  on  the  fact  that  Mr.  Welsh  had  adhered 
to  the  former  body,  and  had  thereby  become  separated 
from  the  latter  (a).  The  relators  disclaimed  all  objec- 
tion to  Mr.  Welsh  on  any  other  ground. 


(a)  The  affidavits  on  this  point 
stated,  that,  some  time  in  or  pre- 
vious to  the  year  1843,  certain 
ministers  and  members  of  the 
Church  of  Scotland  signed  a  deed 
of  demission,  repudiating  their 
connexion  with  the  established 
Church  of  Scotland,  and  relin- 
quishing the  pastoral  charges 
then  held  by  them,  and  such 
deed  of  demission  having  been 
accepted  by  the  general  assembly 
of  the  Church  of  Scotland,  the 
subscribers  thereto  were  declared 
by  the  General  Assembly  to  have 
ceased  to  be  ministers  of  that 
Church ;  that  such  seceders  had 
formed  themselves  into  a  body 
styled  the  "  Free  Church ;"  that 
Mr.  Welsh,  and  some  of  the  trus- 
tees, shareholders,  and  members 
of  the  congregation  in  Oldham- 
street,  had,  in  various  ways,  indi- 
cated a  preference  of  the  Free 
Church,  upon  the  points  of  differ- 
ence between  them  and  the  Scotch 
establishment,  and  had  frequently 
allowed  the  pulpit  of  the  kirk  to 


be  used  by  preachers  of  the  Free 
Church,  who  were  seceders  from 
the  establishment,  and  bad  re- 
commended and  allowed  collec- 
tions on  their  behalf,  and  had  also 
allowed  such  persons  to  admini- 
ster the  sacraments,  which,  ac- 
cording to  the  doctrine  and  dis- 
cipline of  the  Scotch  estabhsh- 
ment,  could  only  be  done  in  say 
kirk  or  place  of  worship  hi  con- 
nexion therewith,  by  minister! 
in  full  communion  with  the  Church 
of  Scotland,  established  bylaw; 
that,  in  consequence  of  the  ad- 
herence of  Mr.  Welsh  to  the 
"  Free  Church,"  and  of  hie  hir- 
ing abandoned  his  connexion 
with  the  Church  of  Scotland,  in 
manner  aforesaid,  proceeding* 
were  duly  instituted  against  him 
in  respect  thereof  before  the 
Presbytery  of  Greenock,  in  Scot- 
land, (of  which  he  was  then  s  li- 
centiate ),  and  the  said  proceedingi 
terminated  by  a  sentence  of  the 
said  Presbytery,  duly  made  and 
pronounced  against  him  on  the 
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Mr.  BetheU  and  Mr.  Bazalgette,  for  the  Defendants,        1844. 

argued  that  the  opinions  entertained  by  Mr.  Welsh,  with     attMJsn. 

respect  to  recent  differences  in  the  established  Church       w  •• 

r  Welsh. 

of  Scotland  on  the  subject  of  lay  patronage,  were  of  no 

more  importance  than  were  his  opinions  on  any  point 
of  speculative  philosophy;  that  such  differences  could 
in  practice  only  arise  in  Scotland  from  the  connexion  of 
the  Church  with  the  state  in  that  country,  and  could 
not  have  any  place  in  Presbyterian  churches  in  Eng- 
land.    That   the  conformity  of  Mr.  Welsh  and  the 
Presbyterian  churches  in  England  with  the  established 
Church  of  Scotland  ought  to  be  tried,  not  by  their 
opinions  on  novel  subjects  of  popular  agitation,  but  by 
their  adherence  to  the  same  standards  of  faith  and 
practice,  namely,  the  Westminster  Confession  of  Faith ; 
the  Larger  and  Shorter  catechisms;  and  the  Directory  of 
public  worship;  according  to  which  standards  the  doc- 
trine and  discipline  of  all  the  Presbyterian  churches  in 
Scotland  and  England  were  formed  and  governed.     In 
other  respects,  neither  the  actual  nor  the  contemplated 
connexion  between  the  Presbyterian  church  in  Scot- 
tend  and  England  was  anything  more  than  that  which 
might    and    usually  did   exist   between    independent 
churches  in  friendly  communication  with  each  other. 
And  even  if  a  difference  had  existed,  yet,  according  to 
the  rules  of  Presbyterian  church  government  recog- 
nised by  the  established  Church  of  Scotland,  the  only 
jurisdiction  to  which  Mr.  Welsh  was  subject,  or  to  which 
he  owed  ecclesiastical  obedience,  was  the  Lancashire 


3rd  of  April,  1844,  whereby  he  cording  to  the  doctrine  and  dia- 
was  deprived  of  his  license  and  cipline  of  the  Scotch  establish- 
of  his  status  as  a  minister,  of  the  ment,  Mr.  WtUh,  or  the  other 
Church  of  Scotland ;  and  he  is  seceders,  had  become  excommu- 
not  now  a  licentiate  of  the  said  nicate,  or  whether  the  effect  was 
church.  merely  the  deprivation  of  minis- 
It  did  not  appear  whether,  ac-  terial  functions. 


576 


CASES  IN  CHANCERY. 

Scottish  Church  Presbytery  (a),  and  to  the  jurisdiction 
of  that  body  the  Defendants  in  all  respects  submitted. 


JLrgHment* 

August  22nd. 
Judgment, 


Vice-chancellor  : — 

This  was  an  application,  upon  motion,  for  an  injunc- 
tion to  restrain  the  Defendant  Joseph  Rodger  Welsh  from 
occupying  or  using  the  pulpit  of  the  Scotch  church,  in 
the  pleadings  mentioned,  and  from  preaching  or  teaching 
in  any  manner  in  the  said  church,  and  from  officiating  in 
any  manner  as  the  minister  or  pastor  thereof;  and  also 
for  an  injunction  to  restrain  the  Defendants  Hugh  Craig, 


(a)  The  facts  on  which  this 
argument  depended,  ai  stated 
by  the  affidavits,  were  these  :— 
Until  the  establishment  of  the 
Lancashire  Scottish  Church  Pres- 
bytery in  1833,  (infra,  p.  581, 
note  (a)  ),  there  was  no  local 
presbytery  embracing  the  kirk  in 
Oldham-street;  and  that,  since 
the  formation  of  that  presbytery, 
it  became  the  only  proper  presby- 
tery to  act  in  respect  of  the  ordi- 
nation and  induction  of  ministers, 
and  other  spiritual  matters  re- 
lating to  the  churches  and  con- 
gregations forming  part  of  it, 
situated  within  its  bounds.  In 
like  manner,  the  synod  of  the 
Presbyterian  Church  in  England, 
when  formed,  (infra,  p.  582,  note 
(6)  ),  became  the  proper  and  com- 
petent body  for  the  transaction  of 
all  the  matters  respecting  churches 
and  congregations  within  its 
bounds,  to  which,  according  to 
the  principles  of  the  Scotch  esta- 
blishment, the  jurisdiction  and 


power  of  synods  extend.  Thi 
General  Assembly  of  the  Church 
of  Scotland,  by  the  language  of 
their  act  of  deliverance  of  Miy, 
1839,  clearly  recognised  the  En- 
glith  synod  as  independent  and 
supreme  within  its  own  bound- 
aries. In  this  state  of  things, 
Mr.  Welsh,  in  1842,  after  his  call 
to  be  minister  of  the  kirk  in  OuV 
ham-street,  was  ordained  and  in- 
ducted to  that  pastoral  charge, 
by  the  Lancashire  Scottish  Church 
Presbytery;  and,  by  an  agree- 
ment then  signed  by  Mr.  Wdm 
and  the  trustees  of  the  kirk,  the 
former  agreed  to  be  subject  in  all 
matters  of  doctrine  and  disci- 
pline to  the  Lancashire  Presby- 
tery, whose  decision  should  be 
binding,  subject  to  an  appeal  to 
the  synod  of  the  Presbyterian 
church  in  England,  in  all  cases 
in  which  such  an  appeal  would 
be  cognisable  by  a  synod  in  Scot- 
land, if  the  case  had  occurred 
within  its  bounds. 
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Robert  Baird,  JfUUam  Donald,  John  Eaton,  John  Green-  1844. 
shields,  and  John  Nichol,  from  allowing  the  use  of  the 
pulpit  of  the  said  church  to  any  person,  and  from  allow- 
ing any  person  to  preach  or  teach  as  minister  in  the  said 
church,  not  being  a  licentiate  and  recognised  minister 
of  the  Church  of  Scotland,  and  from  allowing  the  pre- 
mises comprised  in  the  indenture  of  feoffment  in  the 
pleadings  mentioned,  or  any  part  thereof,  to  be  used  in 
any  manner  otherwise  than  as  and  for  a  place  of  public 
religious  worship  on  the  model  of  the  Church  of  Scot- 
land, and  in  as  strict  connexion  with  the  said  church  as 
by  law  or  practice  it  can  be  made. 

The  Scotch  church  mentioned  in  the  notice  of  motion 
is  situate  in  Oldham-street,  Liverpool,  and  was  some  time 
since  erected  by  a  voluntary  association  of  persons  who 
together  contributed  to  the  expense  of  erecting  it,  as  well 
as  of  purchasing  first  a  lease,  and  afterwards  the  fee- 
simple  in  the  land  upon  which  the  church  stands.  The 
information  and  bill  was,  upon  my  suggestion,  amended 
by  consent  at  the  hearing  of  the  motion,  and,  as  it  is 
now  framed,  purports  to  be  filed  by  the  Plaintiffs  on 
behalf  of  themselves  and  all  other  shareholders  in  the 
church  in  question,  except  the  Defendants,  who  consist 
of  Mr.  Welsh,  the  present  minister  of  the  church,  and 
six  persons  being,  with  others,  trustees  of  the  church 
for  the  body  of  shareholders. 

The  Plaintiff's  equity  (stated  in  general  terms)  is,  that 
whereas  the  church  in  question  is,  by  the  contract  be- 
tween the  cestui  que  trusts  (the  shareholders),  devoted  to 
one  purpose ;  Mr.  Welsh,  the  minister,  the  trustees,  who 
are  Defendants,  and  certain  of  the  shareholders  in  the 
church,  are  wrongfully  devoting  it  to  another  and  differ- 
ent purpose.    The  Defendant*  have  met  the  Plaintiffs' 
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1844.  case  in  three  ways:— First,  the  Defendants  insist,  that 
the  use  of  the  church,  of  which  the  Plaintiffs  complain, 
is  no  departure  from,  but  in  strict  accordance  with,  the 
original  purpose  to  which  the  church  was  devoted;  se- 
'  condly,  if  that  point  be  not  conclusively  established  by 
the  evidence  now  before  the  Court,  that  the  case  is  not 
one  in  which  the  Court  should  interfere  upon  motion 
before  the  hearing ;  and,  thirdly,  that  the  case  is  one  in 
which  all  the  shareholders  are  interested,  and  that  all 
should  therefore  be  parties  to  the  suit;  and  that  no  suffi- 
cient case  is  stated  in  the  bill  why  any  of  such  share- 
holders should  be  omitted. 

To  this  last  objection  I  feel  obliged  to  yield.    Lord 
Cottenham  did  a  great  deal,  both  by  decision  and  by 
general  orders,  to  relieve  suitors  from  the  inconvenience 
of  loading  the  record  with  numerous  parties;  but  I  hare 
reason  to  know  that  Lord  Cottenham,  in  doing  so,  did 
not  found  himself  upon  any  theoretical  objection  to  the 
ordinary  rule,  that  all  persons  interested  in  a  suit  should 
be  parties  to  it ;  but  upon  the  necessity  of  modifying 
rules  (even  when  theoretically  perfect)  where,  in  their 
application  to  particular  cases,  they  would  practically 
work  a  denial  of  justice.  The  general  rule  remains;  and 
a  plaintiff,  who  would  excuse  himself  from  its  applica- 
tion in  a  particular  case,  must  shew  a  sufficient  reason 
for  doing  so.    This,  I  think,  the  Plaintiffs  in  the  present 
case  have  not  done.     Consistently  with  the  case  made 
in  that  respect  by  the  record,  the  Plaintiffs  might,  with- 
out any  practical  inconvenience,  or,  at  least,'  without 
any  such  inconvenience  as  would  justify  a  departure 
from  the  ordinary  rule,  have  made  Defendants  all  the 
shareholders  who  oppose  the  Plaintiffs,  and  perhaps  also 
all  who  take  part  with  them.   Sixteen  shareholders  is  the 
largest  number  of  Defendants  this  case  would  require,  and 
the  number  may  be  much  less.    The  case,  undoubtedly, 
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may  be  otherwise;  but  the  onus  is  on  the  Plaintiffs,  who  1844. 
seek  to  avoid  the  general  role,  to  bring  their  case  within 
the  exceptions  to  it :  that,  I  think,  the  Plaintiffs  have 
not  done*  But  I  give  no  opinion  as  to  the  proper  mode 
of  framing  the  bill  in  case  it  should  appear  (the  whole  ud^mmi- 
body  of  shareholders  being  divided)  that  each  class  of 
disputants  is  too  numerous  to  admit  of  all  who  consti- 
tute either  class  being  made  parties.  I  think  further, 
that  this  is  a  case  in  which  the  bill  should  be  amended 
in  respect  of  parties  before  the  motion  is  decided. 

Having  come  to  that  conclusion,  it  is  not,  in  strictness, 
regular  that  I  should  give  any  opinion  upon  the  merits 
of  the  case ;  but,  having  been  requested  by  both  Plain- 
tiffs and  Defendants  to  state  my  opinion  upon  the 
merits,  (whatever  conclusion  I  might  come  to  upon  the 
question  of  parties),  in  order  to  save  them  the  expense 
and  delay  of  bringing  the  case  a  second  time  before  me, 
I  will  not  refuse  to  do  so  in  a  case  in  which,  after  three 
days'  argument,  it  is  improbable  that  a  second  discussion 
of  the  case  would  lead  to  any  change  in  my  opinion. 

First,  then,  I  am  clearly  of  opinion,  that,  according 
to  the  original  intention  of  the  founders  of  the  church, 
evidenced  by  the  articles  of  the  10th  October,  1794  (a), 

(«)   An    agreement,     under  thereby,  after   reciting,  among 

•eal,  dated    the   10th  October,  other  things,    that    the  parties 

1794,  made  between  B.  Jack-  thereto  of  the  first  part  had  some 

to*,  &c,  the    parties  who  had  time  ago  purchased  from  /.  Bold, 

purchased  the  said  plot  of  land,  &c,  a  piece  of  land,  situate  in 

of  the  first  part;  Z).  M'Cture,  Oldham-street,  and  held  by  lease 

Arc.,  the  proposed  trustees  of  the  under  the  corporation  of  Liver- 

•aid  kirk,  of  the  second  part ;  pool,  for  the  term  of  three  lives 

and  the  several  other  persons,  and  twenty  years,  whereon  they 

whose    names    were    thereunto  had  erected  a  chapel  or  edifice 

fubscribed,    and    seals    affixed,  for  divine  worship,  according  to 

being  the  subscribers  to  the  said  the  rules  and  forms  prescribed  by 

kirk,  of  the   third   part;    and  the  Kirk  or  Church  of  Scotland, 
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by  the  subsequent  deeds  of  1827  {«),  and  the  uninter- 
rupted usage  in  the  appointment  of  ministers,  bong 
licensed  by  presbyteries  in  Scotland,  and  of  no  other 
ministers,  the  trusts  require  that  the  church  be  devoted 
to  purposes  corresponding  in  the  strictest  manner  with 


it  was*  agreed,  that  the  aforesaid 
piece  of  land,  with  the  building 
thereon,  should  be  conveyed  to 
the  parties  thereto  of  the  second 
part,  their  executors,  admini- 
strators, and  assigns,  during  the 
continuance  of  the  said  terms  of 
lives  and  years  and  of  any  renewed 
lease  or  leases  which  might  there- 
after be  granted  thereof  to  them, 
their  executors,  Ac,  upon  trust, 
that  they  and  the  survivor  and 
survivors,  &c,  should  permit  and 
suffer  the  said  chapel  or  building 
to  be  used,  occupied,  or  enjoyed, 
as  a  place  of  religious  worship, 
according  to  the  ordinances, 
rules,  and  forms  of  the  Church  or 
Kirk  of  Scotland. 

(a)  The  first  of  these  was  an 
indenture  of  feoffment,  dated  the 
26th  of  February,  1827,  whereby 
the  corporation  of  Liverpool  con- 
veyed the  premises  in  fee  to  the 
trustees  of  the  kirk  (therein 
named),  to  have  and  to  hold  the 
said  piece  of  land,  with  the  kirk 
or  chapel  thereon  erected,  unto 
and  to  the  only  proper  use  and 
behoof  of  the  said  trustees  duly 
constituted  for  the  said  kirk  or 
chapel,  their  heirs,  successors, 
and  assigns,  for  ever,  to  the  intent 
nevertheless  that  the  inheritance 
in  fee-simple  in  possession  of  and 
in  the  said  hereditaments  and  pre- 
mises, with  the  appurtenances, 
might  and  should  vest  in  the  said 


trustees,  their  heirs, 
and  assigns,  on  the  express  con- 
dition, that  the  said  edifice,  and 
any  improvement  or  extension 
thereof,  and  any  new  buildings 
to  be  erected  on  the  said  land, 
should  be  for  ever  thereafter  ap- 
propriated and  used  as  a  place 
of  divine  worship,  according  to 
the  doctrines  and  discipline  of 
the  Church  of  Scotland. 

There  were  two  other  deediof 
the  same  date ;  one,  a  declaration 
of  trust,  by  the  trustees  named  is 
the  indenture  of  feoffment  to  the 
tame  effect ;  the  other,  a  declara- 
tion with  regard  to  the  allotment 
of  shares,  and  disposition  of  the 
funds  to  arise  from  pew-rents: 
this  deed  also  provided,  that  the 
election  of  minister,  the  appoint- 
ment of  new  trustees,  and  all  the 
appointments  connected  with  the 
kirk,  (except  such  as,  according 
to  the  government  of  the  esta- 
blished Church  of  Scotland,  would 
belong  to  a  kirk  session),  the 
annual  auditory  of  accounts  and 
the  disposition  of  the  annual  sur- 
plus, 6Vc,  belonged  to  the  share- 
holders, and  should  remain  in 
them,  or  their  representative!* 
notwithstanding  the  full  payment 
of  their  subscriptions  out  of  the 
kirk  funds;  and  that  the  trustee* 
should  always  be  chosen  from 
amongst  them. 
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the  established  Church  of  Scotland.  I  do  not  mean 
that  this  church,  necessarily,  is  subject  to  the  jurisdic- 
tion of  any  ecclesiastical  superior  locally  situated  in 
Scotland;  but  that  it  should,  in  every  other  respect,  cor- 
respond with  a  church  locally  situated  in  Scotland,  sub- 
ject to  the  jurisdiction  of  a  Scotch  presbytery  and  other 
judicatories  there,  and  in  strict  communion  with  the  es- 
tabHsbed  Church  of  Scotland. 
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I  think  further,  that  the  establishment,  in  April, 
1833,  of  the  « Lancashire  Scottish  Church  Presby- 
tery*^), and  the  subsequent  formation,  in  May,  1836,  of 
the  "  Synod  of  the  Presbyterian  Church  in  England,"  in 


(a)  The  Lancashire  congre- 
gation! in  communion  with  the 
Scotch  Kirk,  in  1833,  united 
themselves  ioto  a  presbytery  by 
the  name  of  the  "  Lancashire 
Scottish  Church  Presbytery." 
Amongst  the  rules  for  the  go* 
▼eminent  of  this  presbytery  at 
the  time  of  its  formation,  it  was 
provided ;  2.  That  the  principles 
and  laws  on  which  this  presby- 
tery is  formed,  and  shall  be  con- 
ducted, are  those  of  the  establish- 
ed Church  of  Scotland,  so  far  as 
the  circumstances  of  the  congre- 
gations admit.  3.  That  this 
presbytery  shall  assert  no  author- 
ity  oyer  the  ministers,  elders,  or 
members  of  their  respective  con- 
gregations, which  may  interfere 
with  any  peculiar  articles  in 
their  respective  constitution.  5. 
That  this  presbytery  shall  exer- 
cise over  its  members  such  in- 
spection and  discipline  as  is  com- 
petent to  similar  courts  in  Scot- 


land, so  far  as  the  general  restric- 
tions of  the  third  article  may 
permit.  6.  That  this  presbytery 
shall  especially  endeavour  to  sup- 
port, strengthen,  and  multiply 
congregations  around,  in  con- 
nexion with  the  Church  of  Scot- 
land. 8.  That  the  several  con- 
gregations shall  be  considered  as 
connected  with  this  presbytery, 
until  their  respective  sessions 
shall,  in  consequence  of  an  act 
of  their  own,  give  in  a  written 
statement,  stating  their  resolution 
of  withdrawing  from  connexion 
with  the  presbytery ;  it  being  of 
course  understood  that  the  pres- 
bytery shall  have  the  power  of 
dissolving  the  connexion,  accord- 
ing to  the  laws  and  usages  of  the 
Church  of  Scotland.  9.  That  the 
moderator  of  this  presbytery  shall 
be  appointed  according  to  the 
laws  and  practice  of  the  Church 
of  Scotland. 
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connexion  with  the  "  Church  of  Scotland  (a),"  were  not 
intended  to  have,  and  could  not  have  the  effect  of  varying 
the  trusts  of  the  church  in  question.  On  the  contrary, 
the  circumstances  attending  the  constitution  of  that 
presbytery,  the  memorial,  in  1835,  from  the  presbyteries 
in  England  to  the  General  Assembly  of  the  established 
Church  in  Scotland,  the  subsequent  formation  of  the 
synod  in  England,  in  pursuance  of  the  recommendation 
of  the  General  Assembly  in  answer  to  that  memorial, 
the  act  of  deliverance  of  the  general  assembly  in  May, 
1839,  the  subsequent  proceedings  of  the  synod  in  Eng- 
land, and  the  pastoral  letter  of  the  15th  April,  1840  (J), 


(a)  In  1835,  the  Lancashire 
Scottish  Church  Prethytery,  and 
the  other  similar  presbyteries  in 
England,  addressed  a  memorial 
to  the  General  Assembly  of  the 
Church  of  Scotland,  praying  to  be 
placed  in  more  intimate  connexion 
with  the  Church  of  Scotland  than 
they  then  stood;  and  in  answer  to 
such  memorial,  the  General  As- 
sembly recommended  the  memo- 
rialists to  form  themselves  into  a 
synod,  on  principles  in  accord- 
ance with  the  constitution  and 
laws  of  the  Church  of  Scotland, 
whereupon  the  General  Assembly 
would  enter  into  such  communi- 
cation as  would  distinctly  mark 
their  recognition  as  a  branch  of 
the  established  Church  of  Scot- 
land, In  consequence  of  this 
recommendation,  the  Lancashire 
Scottish  Church  Presbytery,  and 
other  similar  presbyteries  in  Eng- 
land, in  1836,  formed  themselves 
into  a  synod,  and  resolved  unani- 
mously "  that  the  synod  adopt  in 
the  fullest  and  most  unqualified 


manner  the  standards  of  the 
Church  of  Scotland,  as  to  form 
of  worship,  doctrine,  discipline, 
and  government."  The  synod 
was  afterwards  recognised  by  the 
General  Assembly  of  the  Church 
of  Scotland,  and  a  deliverance 
given  by  that  church  on  the  21* 
of  May,  1839,  the  English  synod 
being  called  "  The  Synod  of  the 
Presbyterian  Church  in  England 
in  connexion  with  the  Church  of 
Scotland." 

(©)  The  English  synod,  in 
April,  1840,  addressed  a  pastors! 
letter  to  its  several  congregations, 
which  contained  this  passage: 
"  There  is  still  another  reason  for 
gratitude,  which  must  not  he 
omitted.  The  applications  which 
had  for  a  series  of  seven  yean 
been  made  to  the  General  As- 
sembly of  the  Church  of  Scotland, 
for  a  closer  connexion  with  that 
venerable  body,  have  lately  been 
responded  to  in  a  spirit,  the  kind- 
ness of  which  cannot  be  mistaken. 
Brotherly  concern  for  your  wel- 
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confirm,  in  the  clearest  manner,  the  view  which  I  take  1&14. 
of  the  trusts  of  the  Oldhamrstrtet  church.  Adverting 
to  the  importance  attached  in  argument  to  the  Lanca- 
shire  Presbytery ,  by  whoee  decisions  Mr.  Welsh  con- 
siders himself  bound,  I  may  refer  particularly  to  the  ■Mr"""*- 
5th,  6th,  and  8th  Articles  (a)  for  regulating  the  pro- 
ceedings of  that  presbytery. 

In  1842,  a  vacancy  occurred  in  the  ministry  of  the 
Oldham-street  church,  and  Mr.  Welsh,  being  a  licentiate 
of  the  Scotch  Presbytery  of  Greenock,  was  called  by  the 
congregation  of  the  Oldham-street  church,  and  was  or- 
dained thereto  by  the  Lancashire  Presbytery;  and,  until 
the  decision  in  the  Auchterarder  Case  in  the  House  of 
Lords  (£),  every  thing  proceeded  in  the  old  and  estab- 
lished course. 

Now,  of  that  decision  I  may  observe,  that  it  was,  in 
its  nature,  declaratory.  It  introduced  no  alteration  into 
the  established  Church  of  Scotland.  It  decided  what 
the  existing  position  of  the  established  Church  of  Scot- 
land was  in  the  particulars  involved  in  that  decision. 
And,  consequently,  I  must  hold  that  each  individual 
shareholder  in  the  Oldham-street  church  has  a  right  to 

fae  has  been  expressed,  a  chan-  ing,  to  increase  every  year  in  cor- 
nel of  yearly  intercourse  has  been  diality,  and  to  prove  profitable  to 
°pened,the  privilege  of  counsel  and  both  portions  of  the  church  " 
advice  has  been  constitutionally  (a)  Ante,  p.  581,  n.  (a), 
offered;  nor  is  it  reckoned  one  of  (6)  The  Presbytery  of  Auch* 
the  least  auspicious  tokens  of  good  terarder  and  others  v.  The  Earl 
feeling  and  future  concord,  that  of  Kmnoul,  and  the  Rev.  Robert 
^e  General  Assembly  has  appoint-  Young,  6  CI.  &  Fin.  646.    See 
*d  some  of  its  most  distinguished  also  Robertson's  Report  of  the 
members  to  attend  our  meeting  Auchterarder  Case,  2  vols.    And 
at  Newcastle,  and  impart  to  us  see,  arising  from  the  same  matter, 
the  benefit  of  their  wisdom  and  Ferguson  v.  Earl  of  Kinnoul,  1 
experience.   Thus  an  intercourse  Bell's   Appeal  Cases   (Scotch), 
fcu  been  begun  which,  is  we  trust,  662. 
destined,  under  the  divine  bless- 

VOL.  IV.                                   Q  Q                                            H.  W. 
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1844.  insist  that  tint  church  shall  be  devoted  to  purposes 
corresponding  with  a  Scotch  church  locally  situated  in 
Scotland,  and  in  strict  communion  with  the  established 

Church  of  Scotland. 

< 

Another  point  I  think  equally  dear,  namely,  that  I 
must,  upon  the  evidence  in  this  case,  hold,  that  the  Lan- 
ca$/ure  Presbytery,  the  synod  in  England,  Mr.  Wekh, 
the  trustees  who  are  Defendants,  and  all  the  shareholders 
who  agree  and  take  part  with  them,  are  to  be  considered 
as  identified  with  the  seceders  from  the  established 
Church  of  Scotland,  and  as  parties  who,  for  the  purpose 
of  the  motion,  must  be  treated  as  identified  with  what 
is  now  termed  the  Free  Church  of  Scotland. 

At  this  point  the  struggle  begins.  The  Defendants 
say,  that  the  question  of  non-intrusion  is  purely  specu- 
lative as  regards  a  proprietary  church  in  England  like 
the  Oldham-street  church;  and  that  it  involves  no 
questions  of  doctrine,  discipline,  or  practice.  And  if 
that  view  of  the  case  could  be  supported,  it  would  fur- 
nish a  strong  argument  against  any  order  being  made 
upon  this  motion.  But  I  cannot,  upon  the  evidence  now 
before  me,  take  that  view  of  the  case. 

If  I  am  to  form  my  opinion  upon  the  non-intrusion 
question  from  what  has  taken  place  in  Scotland,  I  should 
find  it  impossible  to  come  to  the  conclusion  that  a  man, 
who  had  devoted  his  property  to  the  purpose  of  religious 
worship  according  to  the  ordinances,  rules,  and  forms  of 
the  established  Church  of  Scotland,  was  not  wronged, 
if  the  trustees  to  whom  he  had  entrusted  the  execution 
of  that  purpose  should  secede  from  the  established 
Church  of  Scotland,  join  the  Free  Church,  and  fill  the 
pulpit  of  the  church  of  which  they  were  trustees  with 
none  other  than  the  ministers  of  the  Free  Church.  Mb- 
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i  of  the  established  church,  who  had  been  ordained  1944. 
to  benefices  before  the  question  of  Don-intrusion  00 
much  agitated  the  church,  and  who  then  held  such 
benefices,  have  thought  it  their  duty,  at  the  sacrifice  of 
gnartteanporaladfMtagesjtoseeefe 
church  only  because  that  ohurch  has  submitted  to  the 
judicial  detennmstioQ  of  the  highest  legal  tribonal,  being 
a  lay  tribunal.  Bat  it  is  not  necessary  to  go  into  that 
qnoation.  The  JEfopfitA  synod  has  solemnly  declared, 
tlttt  k  "deeply  deplored  that  the  Church  of  Scotland, 
aa  by  Jaw  established,  should,  either  by  tacit  acquies- 
cence, or  by  overt  act,  hare  submitted  to  the  exaction 
and  usurpation  of  the  civil  power  in  spiritual  matters, 
which  the  synod  could  not  regard  in  any  other  light 
than  as  a  sinful  concession  and  compromising  of  most 
snored  principles,  and  a  grievous  dereliction  of  duty 
before  God,  against  which  they  were  bound  to  pro- 
test and  lift  up  teethnony"  («).  In  addition  to  this,  the 
same  synod  declared,  that  it  cordially  reoognined  the 
Free  <3hurch  of  Scotland  as  a  sister  ohurch,  and,  in 
effect  recognized  that  church  as  its  sole  ecclesiastical 
coadjutor,  if  not  superior.  Such,  I  think,  is  the  plain 
effect  of  the  resolutions  of  the  Bnghsh  synod  of  the  16  th 
of  April,  1844.  Now,  to  those  resolutions,  I  must, 
upon  the  evidence  before  me,  consider  the  Lancashire 
Presbytery  a  party ;  and  as  Mr.  Welsh  and  the  other 

(«)  Resolution  of  the  Bngluk  should  he  called  and  known  and 

synod,  held    at    Berwick^tpon-  distinguished  hy    the  name  of 

Tweed,  on  the  16th  of  April,  u  The  Synod  of  the  Pretbyterian 

1844.     At  this  meeting,  the  con-  Church  in  England,"    Other  re- 

nexfan  of  the   synod  with  the  solutions  were  also  passed  at  the 

Church  of  Scotland,  as  hy  law  same  synod,  declaring  its  inde- 

ettablished,  was  determined  and  pendente ;  its  recognition  of  the 

dissolved;  and  it  was  resolved,  Free  Church  of  Scotland  as  a 

that  the  name  of  the  synod  should  lister  church;  and  its  readiness 

be  altered,  by  omitting  the  words  to  allow  translations  of  ministers 

M  in  connexion  with  the  Church  and  probationers  from  one  church 

of  Scotland,"  and  that  the  same  to  the  other. 

QQ2 
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1844.  Defendants,  and  thoee  shareholders  who  take  part  with 
them,  insist  that  the  Lancashire  Presbytery  (notwith- 
standing what  I  must  consider  its  secession)  is  the  spirit- 
ual superior  by  which  Mr.  Welsh  and  the  congregation 
are  to  be  governed,  I  must  consider  those  parties  as  adopt- 
ing the  opinions  upon  the  non-intrusion  question  which 
the  English  synod  has  so  strongly  expressed,  and  making 
themselves  parties  to  the  resolutions  I  have  referred 
to.  In  consequence  of  the  resolutions  of  the  Eighth 
synod,  the  General  Assembly  of  the  Church  of  Scotktd 
has  dissolved  its  connexion  with  that  synod(a),  and  has 
also  (in  the  exercise  of  its  general  jurisdiction)  deprived 
of  their  status,  as  ministers  of  the  established  Church 
of  Scotland,  the  ministers  who  have  seceded  from  the  es- 
tablished church  and  joined  the  Free  Church.  After  this, 
Mr.  Welsh,  with  the  concurrence  of  the  Defendants  and 
such  of  the  shareholders  as  take  part  with  them,  has 
permitted  (and  now  contends  for  the  propriety  of  the 
act)  ministers  of  the  Free  Church  of  Scotland,  who,  as 
he  distinctly  admits,  have  lost  their  status  as  ministers 
of  the  established  Church  of  Scotland,  to  fill  his  pulpit 
in  Oldham-street,  and  also  to  administer  the  sacraments 
in  that  church.  Mr.  Welsh  has  also  been  deprived  of 
his  license  by  the  presbytery  of  Greenock,  and  is  no 
longer  a  licentiate  of  the  Church  of  Scotland  (4). 

(a)  At  the  General  Assembly  daUon  that  the  act  of  assembly 

of  the  Church  of  Scotland,  held  recognising  that  synod  should  be 

in  May,  1844,  it  was  referred  to  repealed,— the  said  act  of  assem- 

a  committee  to  take  into  consider-  bly  was  repealed  accordingly* 
ation  the  state  of  the  Scottish        (b)  See  ante,  p.  574  o.  (•)• 

Church  in  England;  and  upon  The  affidavit  of  one  of  the  eldeti 

the  report  of  the  committee,  that  of  the  church  in  OUkam*trttti 

the  body  theretofore  known  as  who  had  attended  divine  worship 

the  Synod  of  the  Presbyterian  there  from  its  opening  until  Wl, 

Church  in  England,  in  connexion  and  had  since  continued  to  be  a 

with  the  established  Church  of  shareholder,  stated  that  not  only 

Scotland,  had  repudiated  that  con-  ministersof  theestablishedChurch 

nexion,  and  upon  their  recommen-  of  Scotland,  but  ministers  of  nn- 
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I  do  not  think  it  necessary  on  the  present  occasion  1844. 
that  I  should  decide,  how  far  a  person,  once  lawfully 
ordained  by  the  established  Church  of  Scotland,  is  to  be 
considered  as  retaining  the  benefit  of  that  ordination 
after  the  church  which  ordained  him  has,  by  lawful 
process,  deprived  him  of  his  status  as  a  minister  of  that 
church;  nor  what  is  the  effect  of  depriving  a  minister 
of  his  license  after  ordination.  Upon  these  points,  I 
will  only  observe,  that  I  cannot  think  the  precise  and 
positive  averment  contained  in  the  affidavit  of  Mr.  Cum- 
mings,  and  others,  as  to  the  effect  of  depriving  a  minis- 
ter of  his  license,  is  answered  by  the  general  averment 
of  Mr.  Welsh,  that  a  license  "  is  virtually  superseded  by 
ordination;"  and  that  I  think  the  Acts  of  the  General 
Assembly,  found  in  pages  813,  349,  454,  465  (a),  have 
an  important  bearing.     I  have  made  no  use  of  "  Hill's 


«u  other  denominational  the  that  in  1709,  such  ministerial 
Scotch  secession,  Baptists,  Eng-  connexion  was  forbidden  by  an 
&A  Independents,  and  Irish  act  of  the  General  Assembly, 
Presbyterians,  bad  been  in  the  which  act  was  rescinded  in  1842, 
habit  of  occasionally  preaching  and  re-enacted  in  1843 ;  but  that 
nd  ministering,  and  had  from  such  ministerial  communion  was 
time  to  time  preached  and  mini-  not  opposed  to  the  doctrine  or  dis- 
•tered  in  the  church  in  Oldham-  cipline  of  the  established  Church 
*treet9  without  any  objection  hav-  of  Scotland,  as  declared  by  her 
ing  been  taken  thereto ;  and  the  standards  of  faith, 
ministers  of  that  congregation  (a)  "  Acts  of  the  General  As- 
had  in  like  manner  been  in  the  sembly  of  the  Church  of  Scotland* 
habit  of  preaching  and  minister-  1 638 — 1 842.  Reprinted  from  the 
u*g  in  the  meeting-houses  of  such  original  edition,  under  the  super- 
other  denominations,  also  without  intendence  of  the  Church  Law 
objection.  Mr.  Campbell,  a  mi-  Society.  Vol.  II.  Edinburgh, 
nister  of  the  Scotch  Presbyterian  1843."  The  passages  referred  to 
Church  in  Manchester,  and  clerk  are  subjoined  in  chronological 
of  the  Lancashire  Scottish  Church  order.  "When  the  Presbytery 
Presbytery,  by  his  affidavit,  stated  are  satisfied  with  all  the  pieces  of 
that,  before  1799,  ministers  of  his  trials,  before  they  grant  him 
"  another  orthodox  communion  "  the  license  he  is  by  the  moderator 
were  permitted  to  preach  and  to  be  gravely  admonished  of  the 
fetch  in  the  churches  of  the  weight  of  the  work,  and  exhorted 
established  Church  of  Scotland;  to  a  suitable  deportment,   and 
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Practice,"  because  I  do  not  consider  it  as  regularly  In 
evidence. 


likewise  be  is  solemnly  to  promise 
due  obedience  to  that  Presbytery, 
and  other  judicatories  of  the 
Church ;  he  is  to  give  satisfaction 
of  the  orthodoxy  of  has  principles; 
not  only  as  to  the  doctrine,  but  aa 
to  the  discipline,  worship,  and  go- 
vernment of  this  Church,  and  is 
to  subscribe  the  confession  of 
Faith  according  to  the  acts  of  the 
General  Assembly."  Jets  of  the 
General  Assembly,  1705,  Chapter 
///l,  sect.  2,  C/.8. 

Extract  from  "  Questions  t9  be 
put  to  all  Probationer*  far  the 
Holy  Ministry  before  they  be 
licensed  to  preach  the  Gospel" 

"6/o.  Do  you  promise  that 
you  shall  follow  no  divisive  course 
from  ska  present  establishment  of 
this  Church? 

"7s*e.  Do  you  renounce  all 
doctrines,  tenets,  or  opinions 
whatsoever,  contrary  to  or  in- 
consistent with  the  said  doctrine, 
worship,  and  government  of  this 
Church? 

"Sev.  Do  you  promise  that  yea 
will  subject  yourself  to  the  seve- 
ral judicatories  of  this  Church, 
and  are  you  willing  te  subscribe 
to  these  things  t"  Id.  1711. 
Chap.  X. 

Extract  from  "  Questions  to 
be  put  to  Ministers  at  their  Qrdi* 


"  5fo.  Do  you  promise  to  sub- 
mit yourself  willingly  and  hum* 
bly,  in  the  spirit  of  sleekness, 
unto  the  admonitions  of  the 
brethren  of  this  Presbytery,  and 
to  be  subject  to  them,  and  all 
other  Presbyteries  and  superior 
judicatories  of  this  Chureh,  what* 


God,  in  his  Frovideueevshall  csst 
your  lot;  and  that,  according  to 
your  power,  you  shall  maintain 
the  unity  and  peace  of  thfoCbtnta 
against  error  and  schism,  notvJsV 
standing  of  whatsoever  trouble 
or  persecution  may  arise;  and 
that  you  shall  follow  no  divisre 

bJished  doctrine,  worship,  disa- 
pline,  and  government  of  this 
Church  r  Id.  1711.  Chop. 
X. 

« Usso.  The  Geoerel  Assem- 
bly, judging  it  fit  that  the  sum 
method  shall  be  followed  in  aQ 
Presbyteries,  as  to  questions  put  to 
and  engagements  taken  of  proba- 
tioners when  licensed ;  and  that 
the  said  probationers  should  net 
only  give  sufficient  proof  of  their 
piety,  literature,  and  other  good 
qualifications  for  the  sacred  mi- 
nistry, hat  also  come  under  the 
strictest  engagements  to  adhere 
to  and  maintain,  the  doctrine, 
worship!  discipline,  and  govern- 
ment of  this  Church,  do  therefore 
enact  and  appoint  that  the  qees- 
tiose  appointed  by  Act  10tk*1711, 
be  put  to  aU  such  aa  pass  triah; 
and  likewise  that  they  shall  sab- 
scribe  the  formula  set  down  is 
the  said  act,  before  they  he  bV 
ceased  to  preach  the  Gospel.  And 
the  General  Assembly  strictly 
prohibits  the  licensing  any  persoa 
whatsoever,  who  ahatt  net  pn 
explicit  and  satisfying  answers  to 
these  questions,  and  subscribe 
the  said  formula;  and  discharge 
any  Presbytery  to  make  use  ef 
any  ether  questionaor  formula.*' 
l*\\m.  Chap.  VIU. 


CASES  IN  CHANCERY.  589 

The  grounds  upon  which  I  think  this  Court  ia  bound  1844. 
to  interfere  are,  first*  that,  by  the  original  contract 
between  the  cestui  que  trusts,  the  established  Church  of 
Scotland  was  the  agreed  model  upon  which  the  Oldham- 
street  Church  was  founded;  secondly,  that  the  est*-  «v»«» 
Wished  Church  of  Scotland  has  undergone  no  change, 
but  remains  as  a  model  the  same  as  it  was  in  1799 ; 
thirdly,  that  the  state  of  things  of  which  the  Plaintiffs 
complain  must  (if  they  are  right)  deprive  them  of  the 
benefit  of  the  trust  until  the  cause  is  decided;  and 
-lastly,  that,  according  to  the  Defendant's  own  shewing, 
there  is  no  practical  difficulty  in  putting  things,  until 
the  hearing  of  the  cause,  upon  a  footing  not  obnoxious 
to  the  views  of  either  party;  unless,  indeed,  the  tempo- 
rary suspension  of  Mr.  Welsh  should  be  necessarily  in- 
volved in  any  temporary  arrangement. 

I  think,  therefore,  the  case  is  one  in  which  this  Court 
must  interfere  upon  motion;  but  I  am  not  by  any 
means  prepared  to  go  the  whole  length  of  the  notice 
of  motion.  The  case  is  obviously  of  that  class  in 
which  the  parties  interested  might  make  some  temporary 
arrangement  for  themselves,  until  their  rights  c%n  be 
decided;  but,  as  I  am  not  now  to  make  any  order  upon 
the  merits,  I  cannot  with  propriety  say  more  than  I 
have  done. 


Tm  Defendants  submitted  to  the  opinion  of  the  Court,  as  ex- 
pressed in  the  above  judgment,  without  requiring  the  information 
to  b%  amended,  or  rendering  any  formal  order  for  an  injunction 
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1845. 
1844. 

"Sir  MORRISON  v.  MORRISON. 

28(A  Jan. 

\MNov.     m 
A  party  in  con-    1  HE    Master    made    his    general    report    in    these 

S^it'of011"   causes  (a)  on  the  2nd  of  August,  1844;  and  the  order 
costs,  and         njgi  to  confirm  the  report  was  served  on  the  Defendants, 

being  served 

with  an  order     one  of  whom,  William  Morrison  Wyttie,  was  in  con- 

a  report,  may,    tempt,  an  attachment  having  been  issued  against  him 

in* hSsoonld"     ^or  non-payment  of  the  costs  of  a  petition  which  he  had 

tempt,  take       presented,  and  which  had  been  dismissed  with  costs, 
exceptions  to 
the  report,  and 

and^nter  an**'        William  Morrison  Wyltie,  on  his  own  behalf,  and  on 

down  the"ex-      ^half  of  three  other  parties  who  were  infants,  as  their 

ceptions ;  and    guardian,  took  exceptions  to  the  report,  and  upon  their 

may  also  pre-  ...  ,        -  ,  . 

sent,  and  be       petition  the  usual  order  to  set  down  the  exceptions  was 

heard  upon,  his   ^„  * 
petition  to  dia-    made- 
charge  the  re- 


port as  irregu- 
lar, and  for 

liberty  to  open        Mr.  Teed  and  Mr.  Hargrove  moved  to  discharge  the 

allowed  in  order  for  setting  down  the  exceptions,  and  that  the 

oT3^rro^nd'  exceptions  might  be  taken  off  the  file,  on  the  ground, 

that  items  that  r  party  in  contempt  cannot  take  any  active  step  in 

allowed  in  the  a  cause  until  he  has  cleared  his  contempt.     They  relied 

JSSSpJSi  on  Lord  Bacon's  Order  (i),  WUson  v.  Bates(e),  Vowks 

wa^abate"*  v.  Young  (d),  1  Dan.  Chan.  Pr.  655. 


Argument. 


Mr.  RoU  opposed  the  motion. — The  proposition,  that 
a  party  who  was  unable  to  pay  a  sum  for  costs  should 
be  precluded  from  taking  any  step  in  a  cause,  while  his 
adversary  might  proceed,  and  his  entire  rights  in  the 
subject  of  the  suit  be  concluded  without  allowing  him 
to  bfe  heard,  was  most  extravagant    It  was  true,  that  a 

(a)  See  4  Myl.  &  Cr.  215.  (c)  3  Myl.  &  Cr.  197. 

(©)  Beames'  Orders,  p.  35.  (<*)  9  Vet.  172. 
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party  in  contempt  could  not  proceed  actively  to  enforce 
his  rights  against  the  other  party  in  the  cause  until  he 
had  cleared  his  contempt;  but  the  rule  did  not  prevent 
him  from  defending  himself  against  proceedings  taken 
by  the  other  party.  Taking  exceptions  and  procuring  the 
order  to  set  them  down  were  exclusively  defensive  steps, 
which  the  Defendant,  notwithstanding  the  contempt, 
was  entitled  to  take.  If  he  were  entitled  to  be  served 
with  the  order  nisi,  to  confirm  the  report,  it  followed 
that  he  might  except,  for  without  exceptions  he  could 
not  resist  the  confirmation  of  the  report.  It  was  a 
measure  of  defence  and  not  of  attack.  He  cited  Bick- 
fird  v.  Shewes(a);  King  v.  Bryant  (b);  Plumbe 
Phanbe{e). 


1845. 


v. 


Vice-Chancellor  : — 

A  party  in  contempt  is  entitled,  notwithstanding 
his  contempt,  to  appear,  and  resist  any  proceedings 
taken  against  him  in  the  cause.  In  this  case  the 
step  taken  by  the  Defendant,  in  filing  the  exceptions, 
was  purely  in  the  way  of  resistance.  If  the  order 
to  set  down  the  exceptions  were  necessary  for  the 
purpose  of  preventing  the  confirmation  of  the  report, 
that  step  also  must  be  considered  as  a  proceeding  taken 
merely  in  his  own  defence,  and  would  be  therefore 
regular. 


The  Registrar  (Mr.  ColviUe,  jun.)  suggested,  that,  from  the  form 
of  the  certificate  to  he  granted  of  no  cause  having  been  shewn 
•gainst  the  making  the  order  to  confirm  the  report  absolute,  it 
would  appear,  that  if  the  Plaintiff  had  only  filed  exceptions,  and  had 
not  drawn  up,  passed,  and  entered  the  order  to  set  the  exceptions 


JVbv.ttM. 


(a)  10  Sim.  193. 
(*)  3  Myl.  &  Cr.  191.  (c)  3  You.  &  Coll.  622. 
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do  va»  he  would  not  have  stayed  the  order  aheohUe  far  the 
ation  of  tbe  report  The  counsel  for  the  motion  admitting  this  to 
be  so,  the  motion  waa  refused,  with  coats,  to  be  aet  off  against  the 
coats  for  which  the  Defendant  waa  in  default 


autmmd.  WiUiam  Mmrrwm  WyUk9  and  the  same  infant  parties, 

presented  their  petition,  praying  that  the  report  might 
net  be  confirmed,  and  that  it  might  be  declared  to  be 
irregular  and  void,  and  might  be  discharged;  and  thai 
the  petitioners  might  be  at  liberty  to  object  to  the  items 
comprised  in  the  schedules  to  a  certain  former  report, 
or  in  the  accounts  of  Edward  EUu*  as  consignee,  is  the 
same  manner  as  if  the  same  had  never  been  alio  wed,  and 
otherwise  to  prosecute  certain  Orders  of  the  2©th  of 
April,  1831,  the  30th  of  November,  1831,  and  the  30th 
of  May,  1833;  that  the  Master  might  be  directed  to 
take  the  accounts  of  William  Gordon,  the  manager  of 
the  testator's  estates  in  the  West  Indies;  and  that  audi 
declarations  and  directions  might  be  made  and  given  as 
should  be  necessary  for  ascertaining  and  Battling  the 
principle  upon  which  the  accounts  of  the  oooeignae 
should  be  taken.  The  petition  also  prayed,  that  other 
special  directions  with  regard  to  the  accounts  might  be 
given,  or  that  certain  alternative  relief  might  be  given 
upon  the  petition  and  the  exceptions. 

The  general  grounds  alleged  for  the  petition  were, 
that  the  proceedings  in  the  Master's  Office  had,  to  a 
great  extent,  been  taken  at  times  when  the  suits  were 
either  abated  or  defective;  and  that  the  petitioners  were 
not  duly  served  with  warrants  of  the  proceedings  before 
the  Master,  and  had  thereby  lost  the  benefit  of  the 
orders  mentioned  in  the  petition. 


Argument.         Mr.  Bolt  and  Mr.  Humphrey,  for  the  petition. 
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Mr.  Tm*a/%  as  a  preliminary  objection,  submitted, 
first*  that  the  petitioner  being  in  contempt,  could  not 
be  heard  by  petition  against  the  proceedings  which  had 
been  had  ha  the  eause;  or  secondly,  if  he  could  be  heard 
by  petition,  yet  inasmuch  as  he  had  presented  a  former 
petition,  which  was  dismissed  with  costs,  which  costs 
were  yet  unpaid,  the  Court  would  put  him  under  the 
terms  of  previously  paying  such  costs.  Lastly,  he 
submitted,  that  even  if  the  Court  should  hold  that  the 
petitioner  might  be  heard  on  a  petition,  in  the  nature  of 
a  defence,  notwithstanding  his  contempt,  and  without 
the  payment  of  former  costs,  yet  that,  if  the  petition 
sought  other  relief  than  was  purely  defensive,  the  Court 
would  refuse  its  prayer,  and  would  not  in  that  case 
grant  even  that  relief  which  the  petitioner  might,  if  he 
had  confined  himself  simply  to  matters  of  defence,  have 
obtained. 


£93 


1845, 


^SfytMMWr* 


The  ViCE-CBANOELLon  said,  that  It  could  not  be  the 
rule  of  the  Court  that  a  party  in  contempt  was  not  at 
Eberty  to  interpose  by  petition  that  he  might  not  be 
concluded  by  proceedings  which  he  alleged  to  be  irre- 
gular. But,  without  hearing  the  petition,  it  would  be 
very  difficult  for  the  Court  to  determine,  whether  it 
•ought  to  do  more  than  defend  the  rights  of  the  peti- 
tioner in  respect  of  the  matters  in  question ;  or  whether 
this  petition  was  a  renewal  of  or  embraced  the  same 
matters  as  the  petition  which  had  been  dismissed.  The 
petition,  hi  one  aspect,  was  founded  on  the  allegation 
that  the  petitioners  were  not  bound  by  the  proceedings 
before  the  Master,  which  was  perhaps  inconsistent  with 
the  exceptions  to  the  report;  for  excepting  to  the  report 
was  a  submission  that  the  party  would  be  bound  by  it, 
if  confirmed  He  would  reserve  the  objection,  and  dis- 
pose of  it  after  the  petition  had  been  heard. 


Jan.  28M. 
Judgment. 
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1846.  The  Vice-Chancellor,  after  holding  that  the  peti- 

tioners were  entitled  to  relief  upon  the  petition,  said, — 
Three  objections  were  taken  in  the  nature  of  pre- 
liminary objections,  on  which  I  intimated  a  strong  opin- 
ion at  the  time,  and  that  opinion  has  been  confirmed 
by  reflection.  One  objection  was,  that  the  petitioner 
was  in  contempt,  and  therefore  could  not  be  heard. 
What  the  petitioner  is  in  truth  doing,  is  seeking  to 
protect  himself  against  the  proceedings  which  have  been 
taken  in  the  cause;  and  the  cases  of  Wilson  v.  Bate${a) 
and  King  v.  Bryant  (b)  shew,  that,  in  such  a  case,  the 
being  in  contempt  will  not  now  prevent,  if  it  ever 
would  have  prevented,  the  party  from  applying  to  the 
Court 

The  second  objection  was,  that  the  costs  of  a  former 
petition  presented  in  this  branch  of  this  Court,  and 
which  was  dismissed  with  costs,  had  not  been  paid;  and 
it  was  said  that  Lord  Longdate,  in  a  case  before  him, 
of  Needham  v.  Needham,  had  refused  to  hear  Colonel 
Needham  on  a  second  petition  till  he  had  paid  the  costs 
of  the  first  It  may  be  a  safe  and  proper  practice,  if  a 
party  can  pay  the  costs  which  he  is  liable  to  pay,  that 
such  payment  should  be  made  the  condition  of  hearing 
him  on  another  similar  application.  On  reading  this 
petition,  I  think  it  is  impossible  not  to  consider  that 
this  is  not  a  case  to  which  Lord  Longdate  would  have 
applied  that  rule.  The  insolvency  of  the  father  of  the 
petitioner,  and  the  absence  of  any  property  in  the  son, 
except  that  which  the  son  takes  from  the  father,  appear 
to  me  to  be  made  out  in  the  evidence  sufficiently  to 
induce  me  not  to  apply  such  a  rule. 

The  third  ground  was,  that  although  the  petitioner, 
(a)  3  Myl.  &  Cr.  197.  (6)  Id.  191. 
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WUHam  Morrison  WylUe,  being  in  contempt,  might 
have  petitioned  to  be  relieved  against  some  of  the  pro- 
ceedings, as  by  part  of  the  relief  prayed  on  this  petition 
he  has  asked,  yet  he  has  asked  further  relief,  totally 
unconnected  with  that  partial  relief  to  which  he  was 
entitled ;  and  that,  by  the  principle  established  by  Wil- 
son v.  Bates  and  King  v.  Bryant,  and  a  case  referred  to 
by  Mr.  Darnell  {a),  having  asked  more  relief  than  the 
Court  will  give  to  a  party  in  contempt,  the  Court  would 
not  merely  disregard  the  part  which  he  ought  not  to 
have  applied  for,  but  will  dismiss  the  whole.  I  have 
therefore  anxiously  considered  this  part  of  the  case. 
In  Mr.  Dometts  note  of  the  case  of  Wilson  v.  Metcalfe, 
the  proposition  is  certainly  stated  with  great  breadth, 
bat  the  facts  of  the  case  appear  to  be  these :  the  de- 
fendant had  appKed  to  the  Court  to  discharge  an  order 
on  which  his  contempt  was  incurred,  including  in  his 
notice  of  motion  the  discharge  of  several  subsequent 
orders,  in  which  he  had  likewise  incurred  further  con- 
tempts ;  and  Lord  Cottenham  was  of  opinion,  that  he 
ought,  in  the  first  instance,  to  be  confined  in  argument 
to  that  part  of  the  notice  of  motion  which  asked  to 
discharge  the  order  on  which  his  first  contempt  was 
incurred ;  and,  his  application  in  that  respect  not  being 
sustainable,  his  Lordship  refused  to  hear  the  residue  of 
the  motion.  It  would  seem  that  the  case  does  not  de- 
cide more  than  this,  that,  where  a  party  is  in  contempt 
on  several  distinct  grounds,  the  Court  will  put  him  to 
discharge  himself  from  his  contempt  altogether,  and  not 
piecemeal ;  but  that  is  not  the  case  here.  This  petition 
asks,  that  certain  accounts  of  Mr.  Gordon,  the  manager 
of  the  estates,  may  be  taken,  a  matter  altogether  free 
from,  and  totally  unconnected  with  the  subject  of  the 
Whether  that  relief  is  or  is  not  an  exten- 


1845. 


Judgment. 


(a)  Wilson  v.  Metcalfe,  M.S.,  cited  1  Dan.  Ch.  657. 
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1845.  lion  of  the  relief  for  which  a  party  in  cunlenipl  nay 
apply,  it  appears  to  me  that  it  does  not  bring  the  ease 
within  the  principle  of  Wtism  v.  Metcalfe.  The  pre* 
timiaary  objections  cannot  be  sustained. 


25<Mut  LANDER  «.  INGERSOLL. 

$  30M  June. 

Ut  July.         4 
The  mother  of    A  MOTION,  on  behalf  of  an  infant  Plaintiff,  that  W. 

^ed°etdUei.  Shepherd,  his  next  fiiend  named  on  the  record,  might  be 
tort^probeh2f  remov**  ^om  ksuHJ  ^^  ne]rt  Bn«"4f  up**11  security  for 
of  the  infant  the  costs  incurred  being  given;  and  thai  Mary  Am 
iiunriunext  Lander,  the  mother  of  the  Plaintiff;  right  be  appelated, 
^fdedTthe  OT  **■*  **  mi8ht  be  n*"*1  to  the  Master  to  approve  of 


mother  subee-  a  proper  person  as  next  fiiend;  and  that  the  solicitor 

fluently  Cue*  _ 

charged  the  for  the  infant  Plaintiff  in  the  cause  might  be  ordered  to 

SSM.  paythecoetooftbemrfoo. 

charge  he 
amended  the 

bill,  and  named       The  solicitor  for  the  infant  Plaintiff  had  been  magi* 

fdend,  without  ally  consulted,  in  August,  1842,  by  Mrs.  Loader*  the 

ractio^The  mother,  on  behalf  of  the  infant,  who  was  entitled  to  a 

Court  ordered,  8hare  of  the  residuary  personal  estate  of  an  intestate* 

that,  on  pay-  . 

ment  by  the  and,  as  such  solicitor,  he  had  advised  the  instttntiao  of 

next  fiiend  of  &*  suit ;  and  a  bill  was  accordingly  filed  by  die  infant 

c^nSdbVhim  'm  M*rch*  1843'  aMr-  CorUrH  being  named  as  nest 

in  the -nit,  fiiend.     Carteret  died  in  July,  1843.     In  the  month  *f 

the  next  friend 

should  be  re-  November  following,  the  appointment  of  another  neat 

aaotteap-  friend  was  discussed  by  Mrs.  Lander  and  her  solicitor, 

thrt  *e  "hoi-  but  nothil,«  WM  «ettW  on  the  subject    In  February, 

tor  should  pay  1844,  Mrs.  Lander  wrote  to  her  solicitor,  acquainting 

application,  him  that  as  she  had  removed  her  residence  so  as  to  make 

ap^tment!*  li  inconvenient  to  communicate  with  him,  and  she  con- 

8tattmmd  8^erec*  ^  London  agent  had  treated  her  with  incivility, 
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she  was  desirous  of  transferring  the  buslines  to  another 
solicitor,  and  she  requested  him  to  deliver  up  the  papers. 
Mre.  Lander  afterwards  appointed  other  solicitors,  and 
some  correspondence  took  place  between  them  and  her 
former  solicitor  with  respect  to  the  delivery  of  the  papers 
and  the  bill  of  costs;  and  during  this  correspondence, 
the  fonder  solicitor  took  upon  himself  to  nominate  W. 
Shepherd  (the  person  now  sought  to  be  removed),  who 
was  unknown  to  Mrs.  Lander,  sjb  the  next  friend  of 
the  infant  in  the  cause,  and,  in  November,  1844,  the  bill 
waB  amended,  and  Shepherd  substituted  for  Carteret  as 
Buck  next  friend.  Mrs.  Lander  became  acquainted  with 
the  fact  of  the  appointment  having  been  made  before 
January,  1845.  This  application  was  made  in  the  month 
of  June  following. 


1845. 


BUtemmU. 


Mr.  Romffly  and  Mr.  Mybu,  for  the  motion. 


Mr.  WiUcocky  for  the  solicitor  and  W.  Shepherd,  the 
next  friend. 

Mr.  Coffins  and  Mr.  Cairns,  for  the  other  parties. 

The  cases  mentioned  were,  Harrison  v.  Harrison  (a), 
Staften  v.  Bartholomew  (b),  Nalder  v.  Hawkins  (c)>  and 
Wordy.  Warded). 


The  Vice-Chancellor  said,  that  the  proceeding  of 
the  former  solicitor  of  Mrs.  Lander,  the  mother  of  the 
mfant,  in  procuring  the  appointment  of  a  new  next 
friend,  without  the  consent  of  Mrs.  Lander,  after  she 


Judgment. 


(«)  5  Bear.  130. 
(*)  6  Beav.  143. 


(c)  2  Myl.  &  K.  243. 
(<*)  6  Beav.  251. 
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Judgment. 


had  discharged  him  as  her  solicitor,  was  moet  unjustifi- 
able. The  effect  had  been  to  take  the  suit  out  of  the 
hands  of  his  former  client,  the  mother  of  the  infant,  and 
place  it  under  the  conduct  of  himself  or  of  Shepherd,  who 
was  his  nominee.  The  solicitor,  under  such  circum- 
stances, ought  not  to  be  allowed  to  remain  as  the  solicitor 
of  the  infant  Plaintiff  in  the  cause.  The  Court  would 
not  have  hesitated  to  have  removed  him  if  the  applica- 
tion had  been  made  as  soon  as  the  amendment  of  the 
bill  was  known.  The  only  difficulty  was  created  by  the 
delay,  during  which  the  cause  had  proceeded,  and  both 
the  solicitor  and  next  friend  had  come  under  liabilities 
in  respect  of  the  suit;  and  if  the  cause  was  placed  in 
other  hands,  the  future  conduct  of  the  proceedings 
might  have  a  very  material  effect  in  determining  the 
past  costs.  There  was  no  imputation  against  Shepherd, 
and  abstracted  from  the  circumstances  of  his  appoint- 
ment, there  was  no  reason  for  considering  him  an  unfit 
person  to  be  next  friend ;  he  must  not,  therefore,  be  ex- 
posed to  any  difficulty  by  the  order  to  be  made  on  this 
application. 


The  counsel  for  Mrs.  Lander  said,  that  they  would 
consent  to  an  order  that  Mrs.  Lander  should  pay  the 
costs  of  the  suit  already  incurred  by  W.  Shepherd,  and 


The  Vice-chancellor  directed  the  costs  to  be  taxed, 
and,  reserving  the  question  by  whom  they  were  to  be 
ultimately  borne,  ordered  that,  upon  payment  by  Mrs. 
Lander  to  Shepherd  of  the  costs  incurred  by  him  within 
a  fortnight  after  such  taxation,  it  should  be  referred  to 
the  Master  to  appoint  a  next  friend  in  the  place  of 
Shepherd.  The  former  solicitor  of  Mrs.  Lander  was 
ordered  to  pay  the  costs  of  the  motion,  and  of  mak- 
ing the  appointment  of  the  new  next  friend. 
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MORRIS  v.  HOWES.  3rrf,  5M,  7tht 

B$  9th  July. 
Y  indenture  of  release,  dated  the  12th  of  June,  1776,  a  trust  term, 

made  between  Henry  Ashby,  of  the  first  part;  Ann  Hick-  c^^ ^tle- 

man,  widow,  and  Elizabeth  Hickman,  spinster,  of  the  JJJjJjj to  l™e 

secondpart;  and  trustees  therein  named,  of  the  third  decease  of  the 

and  fourth  parts;  being  a  settlement  on  the  marriage  of  husband  and 

the  said  Henry  Ashby  and  Elizabeth  his  wife,  reciting  ^^shoddl* 

that  the  fortune  of  the  said  Elizabeth  was  900£,  to  which  »<> »»»  °( the 

marriage  living 

her  mother,  Ann  Hickman,  had  agreed  to  add  100/.,  the  at  her  death, 
said  Henry  Ashby  conveyed  a  messuage  and  lands  in  the  iame^rach* 
county  of  Northampton  to  the  use  of  himself  for  life,  £™°  £/"" 
with  remainder  to  the  use  of  the  said  trustees  of  the  wife,  "  at  any 

time  or  times 
fourth  part  for  a  term  of  500  years  from  the  death  of  thereafter  dur- 

the  survivor  of  the  husband  and  wife,  with  remainder  JJ***  tLouMby 
to  the  issue  of  the  marriage  in  tail,  and  the  ultimate  re-  deed  or  will 

^  *  m  appoint ;  and  in 

mainder,  upon  failure  of  issue  of  the  marriage,  to  the  default  of  ap- 

said  Henry  Ashby  and  his  heirs.     And  the  trusts  of  the  the  executors, 

term  of  500  years  were  declared  to  be,  that,  if  the  said  ^j£g^f 

marriage  should  take  effect,  and  the  said  Elizabeth  should  thc  *ife'* 

^  .  b      mother.   There 

happen  to  die  and  leave  no  issue  of  her  body  by  the  said  was  no  issue  of 
Henry  Ashby  living  at  the  time  of  her  decease,  then  the  tna  ulewife 
trustees  should,  by  and  out  of  the  rents,  issues,  and  pro-  J^and  ^Un- 
fits of  the  premises  comprised  in  the  term,  or  by  any  out  having  ex- 
lease  or  leases,  mortgage  or  mortgages,  sale  or  sales  thereof,  power  of  ap- 
or  of  any  part  or  parts  thereof,  within  six  months  next  during  the  first 
after  the  decease  of  the  survivor  of  them  the  said  Henry  coverture.  She 

17    afterwards 
Ashby  and  Elizabeth  his  wife,  raise  the  sum  of  1000/.,  married  a  se- 

and  pay  the  same,  when  and  as  soon  as  the  same  should  had  issue  by 

be  raised,  unto  such  person  and  persons,  upon  such  trust  btn  "^o^ed* 

leaving  such 
issue,  her  second  husband,  and  her  mother  surviving.    The  mother  afterwards  bequeathed 
her  residuary  estate  and  died  : — 

Held,  that  the  power  given  by  the  settlement  to  appoint  the  1000/.  could  not  be  exer- 
cised during  the  widowhood  of  the  donee,  or  during  any  other  than  the  first  coverture. 

That  the  executors  of  the  mother  were  entitled  to  take  the  1000/.  and  interest  as  part 
of  her  residuary  personal  estate. 
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and  trusts,  and  subject  to  such  powers,  provisoes,  con- 
ditions, restrictions,  limitations,  or  not  upon  any  trust  or 
trusts,  or  subject  to  any  power,  proviso,  condition,  re- 
striction, or  limitation,  and  in  such  sort,  manner,  and 
form,  as  the  said  Elizabeth  Hickman,  at  any  time  or  times 
thereafter  during  the  coverture  and  notwithstanding 
the  same,  by  any  deed  or  writing,  deeds  or  writings,  to 
be  by  her  duly  executed  in  the  presence  of,  and  to  be 
attested  by,  two  or  more  credible  witnesses,  or  by  her 
last  will  and  testament  in  writing,  to  be  by  her  duly  ex- 
ecuted in  the  presence  of,  and  to  be  attested  by,  three 
or  more  credible  witnesses,  should  limit,  direct,  or  ap- 
point, give  or  devise,  the  same ;  and,  for  want  of  and 
until  such  limitation,  direction,  or  appointment,  gift  or 
devise,  to  the  use  and  behoof  of  the  said  (a)  executors, 
administrators,  and  assigns  of  the  said  Ann  Hickman, 
and  to  and  for  no  other  use,  intent,  or  purpose  whatso- 
ever. And  it  was  provided,  that,  so  soon  as  the  said 
10002.  (in  case  the  same  should  become  payable),  and  the 
costs  of  raising  the  same,  should  be  paid  according  to 
the  said  indenture,  or  the  same  should  be  otherwise  paid 
by  the  owner  of  the  reversion,  then  the  term,  or  so  much 
thereof  as  should  not  have  been  disposed  of  for  the  pur- 
poses aforesaid,  should  cease  and  be  void.  Henry  Ashby 
died  in  1780  without  issue,  leaving  Elizabeth  his  wife 
surviving,  who  had  not  exercised  her  power  of  appoint- 
ment of  1000/.  during  the  lifetime  of  her  said  husband. 


In  1781  the  said  Elizabeth,  the  widow,  intermarried 
with  Thomas  Litchfield;  and  by  indenture  of  release, 
dated  the  24th  of  October,  1781,  being  the  settlement 
made  on  the  last-mentioned  marriage,  reciting  the  settle- 


fa)  This  word  is  in  the  report  settlement.     It  is  not  perhaps  of 

of  the  case  in  1  J.  &  W.  382.  importance,  unless  the  question 

The  reporter  has  not  been  able  of  mistake  could  have  arisen, 
to  ascertain  whether  it  is  in  the 
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meat  cm  the  fix*  marriage  of  the  said  Elizabeth*  it  was  1845 
witnessed,  thai,  far  the  considerations  therein  mentioned, 
the  aaid  EBrmbetk,  by  virtue  and  in  exercise  and  execu- 
tion of  the  power  and  authority  to  her  given  and  re- 
served in  and  by  the  nid  indenture  of  the  12th  of  June, 
1 776,  and  of  all  and  every  other  powers  and  authorities  to 
her  given  and  reserved,  or  in  any  way  enabling  her  there- 
unto, by  the  said  deed,  executed  aa  therein  mentioned, 
with  the  oonsent  of  the  said  Thomas  Litchfield,  granted, 
limited,  directed,  and  appointed,  and  the  said  Thomas 
Litchfield  thereby  ratified  and  confirmed,  unto  the  trus- 
tees therein  named,  all  that  the  said  sum  of  1000/.  is- 
suing and  payable  out  of  the  lands  comprised  in  the 
aaid  recited  indenture  of  settlement,  upon  trust  for  all 
and  every  the  child  and  children  of  the  body  of  the  said 
Elizabeth  by  the  said  Thomas  Litchfield  begotten,  in  equal 
shares;  and,  in  default  of  such  issue,  in  trust  for  such  per- 
son or  persons,  and  for  such  uses,  intents,  and  purposes, 
as  the  said  Elizabeth  should,  whether  sole  or  covert,  and 
notwithstanding  her  coverture,  by  any  deed  or  deeds, 
writing  or  writings,  limit,  direct,  or  appoint,  give  or 
devise,  the  same. 

Before  there  was  any  issue  of  the  second  marriage, 
the  said  Elizabeth  Liiehfiela\  by  deed-poll,  bearing  date 
the  3rd  of  January,  1784,  purporting  to  be  in  exercise 
of  the  power  given  to  her  by  the  indenture  of  the  24th  of 
October,  1781,  appointed  the  1000/.  unto  the  said  Thomas 
Litchfield,  his  executors,  administrators,  and  assigns,  to 
and  for  his  or  their  own  use  and  benefit,  when  and  as  the 
same  should  be  raised  by  the  trustees  of  the  term  of  500 
years,  by  which  the  payment  thereof  was  secured,  pur- 
suant to  the  trusts  of  the  indenture  of  the  12th  of  June, 
1776 ;  and  by  the  same  deed  it  was  provided,  that  the 
said  Elizabeth  might,  at  any  time  thereafter,  notwith- 
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standing  her  coverture,  revoke  the  said  appointment,  and 
appoint  the  1000/.  to  such  persons  or  person,  and  upon 
such  trusts,  and  to  such  uses  as  she  should  think  proper, 
in  case  there  should  be  no  issue  of  her  body  by  the  said 
Thomas  Litchfield  living  at  the  time  of  her  decease.  One 
child  of  Thomas  and  Elizabeth  Litchfield  (a  daughter) 
was  subsequently  born.  Elizabeth,  the  wife,  died  in 
1791,  leaving  Thomas  Litchfield  (her  husband)  and  her 
said  daughter  surviving.  The  said  Ann  Hickman,  the 
mother  of  Elizabeth,  also  survived  her. 


In  1793  Ann  Hickman  filed  her  bill. against  the  sur- 
viving trustee  of  the  term  of  500  years,  Thomas  Litch- 
field and  his  said  child,  and  Isaac  Const,  the  owner  of 
the  said  lands  subject  to  the  term,  praying  that  the 
1000/.  might  be  raised  and  paid  to  her.  The  cause 
was  heard  before  the  Lord  Chancellor  (a)  in  July,  1798, 
and  the  bill  was  dismissed  with  costs  as  against  Const, 
and  without  costs  as  against  the  other  defendants. 

Ann  Hickman  died  in  1799,  having  made  her  will, 
dated  in  June,  1799,  and  thereby  given  the  residue  of 
her  personal  estate  to  her  executors,  upon  trust  for  her 
children  and  grandchildren  as  therein  mentioned,  with- 
out referring  to  the  settlement  of  1776. 

The  reversion  of  the  estate,  subject  to  the  term,  be- 
came vested  in  two  persons  of  the  name  of  Horsnm, 
who,  in  1799,  became  bankrupt,  and  their  assignees  con- 
tracted to  sell  the  estate  to  one  Abbey,  who  was  employed 
by  Thomas  Litchfield  as  his  agent  to  effect  the  pur- 
chase. 


(a)  Lord  Loughborough. 


Statement, 
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Thomas  Litchfield  soon  afterwords  died,  having,  by  1846. 
his  will,  directed  his  executors  to  complete  the  purchase 
of  the  estate,  and  convey  it  to  his  son.  Abbey  and  the 
executors  of  Thomas  Litchfield  insisted  upon  retaining 
out  of  the  purchase-money  lOOOi,  in  respect  of  the  sum 
charged  upon  the  estate  by  the  settlement  of  the  12th 
of  June,  1776,  insisting  that  such  sum  belonged  to  the 
daughter  of  Thomas  Litchfield  and  Elizabeth  his  wife, 
under  the  trusts  of  the  settlement  of  the  24th  of  Octo- 
ber, 1781.  The  vendors  resisted  this  claim,  and  in  1816 
filed  their  bill  against  Abbey  and  the  executors  of  Thomas 
Litchfield,  for  specific  performance  of  the  agreement. 
The  question  of  the  liability  of  the  estate  to  the  charge, 
as  an  existing  incumbrance,  came  before  the  Court  upon 
exceptions  in  1819,  when  it  was  held  in  effect  that  the 
purchasers  were  entitled  to  retain  so  much  of  the  pur- 
chase-money as  was  sufficient  to  answer  the  1000£  and 
interest  (a).  The  residue  of  the  purchase-money  was 
afterwards  paid  into  court,  with  interest  from  the 
time  of  the  contract;  and  the  principal  and  interest  in 
respect  of  the  1000/.  was  apportioned  and  set  apart,  and 
liberty  given  to  the  parties  claiming  to  be  entitled  thereto 
to  apply.  The  fund  in  1839  amounted  to  upwards  of 
3000i 

In  1839  the  representative  of  the  surviving  executor 
of  Ann  Hickman  filed  his  bill,  submitting  that  the  per- 
sonal representatives  of  Ann  Hickman  were  the  proper 
parties  to  administer  the  sum  which  represented  the 
1000/.,  and  praying  that  the  rights  and  interests  of  all 
parties  therein  might  be  ascertained.  The  parties  claim- 
ing, or  supposed  to  be  interested  in  the  fund,  were  par- 
ties to  the  suit  or  to  a  supplemental  suit. 

(a)  See  the  case  reported,  Horman  v.  Abbey,  .1  J.  &  W.  381, 
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Sir.  C.  Withered,  Mr.  Sbnpkmsan,  Mr*  Bomdfy,  Mr. 
Wood,  Mr.  7.  Porfter,  Mr.  Ebnsby,  Mr.  JAtezjft,  Mr. 
Stinton,  Mr.  Bird;  Mr.  7,  Fnrker,  jun.,  and  Mr.  .Sbwfyi, 
appeared  for  the  several  parties  in  the  cause. 

The  points  submitted  to  die  Court  were: — Krtt, 
whether  the  power  of  appointment  in  the  settlement  of 
1776  oonld  be  executed  by  Ehtabeth  after  the  tormina- 
tion  of  the  first  coverture,  namely,  the  death  of  Haaj 
A$hby  (a).  Secondly,  whether,  under  the  limitation  in 
the  same  settlement,  to  die  executors,  administrator^ 
and  assigns  of  Ann  Hickman,  her  executors,  Sanders  * 
Franks  (A),  WalUs  v.  Taylor  (c),  or  her  next  of  kin 
were  entitled  to  take  the  fund:  PaVn  y.  SSOm  {d^  Fans 
y.  Henderson  (*),  Bridge  v.  Aibot{f)i  Lang  v.  Blocks 
all(g),Baine$v.Ottey(h\  Stock*v.Dodsley{iy  Thirdly, 
whether,  if  the  executors  were  the  parties  to  take  the 
fund,  but  not  for  their  own  benefit,  the  parties  beae- 
ficially  entitled  were  the  next  of  kin  of  Ann  Hickmen, 
Buhner  v.  Jay(k\  or  her  residuary  legatees:  Danidv. 
Dudley  {I),  HoUowayy.  Chrksonfin),  Blandv.  Lan&{*\ 
Collier  v.  Squire  (o).  It  was  also  suggested  that  thft 
general  frame  of  the  settlement  of  1776  shewed  that  the 
name  "  Ann"  had  been  inserted  in  the  ultimate  limita- 
tion of  the  fund,  instead  of  " Elizabeth"  by  mistake. 
2  Jarman  on  Wills,  40,45,  was  also  referred  to. 


July  7  th.         The  Vice-Chancellor,  at  the  conclusion  of  the  argu- 

(a)  See  U.  &  W.  1385 ;  1  &ug-  (ft)  1  MyL  &  K.  465. 

den  on  Powen,  p.  182,  ed.  7.  (i)  1  Kent,  325. 

(5)  2  Madd.  147.  *     (*)  3  Myl.  &  K.  197. 

(c)  8  Sim.  241.  (J)  1  Phil.  1. 

(d)  1  Myl.  &  K.  470.  (m)  2  Hare,  521. 

(e)  1  J.  &  W.  388,  n.  (»)  2  J.  &  W.  399,  405. 
(/)  3  Bro.  C.  C.  225.  (o)  3  Ruts.  467. 

(p)  3  Vet.  486. 
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ment,  said,  that  there  was  no  foundation  on  which  the 
Court  could  alter  the  ultimate  limitation  to  the  execu- 
tors of  Ann  Hickman,  by  construing  it  to  mean  the 
executors  of  Elizabeth;  and  he  expressed  his  opinion  to 
be,  that  the  power  of  appointment  could  not  be  exercised 
except  during  the  first  coverture.  The  power,  being  given 
expressly  to  be  exercised  "during  coverture,"  clearly 
could  not  be  exercised  by  the  donee  dum  sola.  The 
common  words  referring  to  "present  or  future  coverture" 
were  omitted.  Those  words  were  so  much  of  oourse,  that 
it  seemed  impossible  to  disregard  that  omission.  Sir 
Thomas  Ptumer  was  of  opinion  that  the  first  coverture 
only  was  intended. 


1846. 


If  the  appointment  during  the  second  coverture  were 
not  valid,  the  question  arose  on  the  meaning  of  the  words 
"  executors,  administrators,  and  assigns  of  Ann"  in  the 
ultimate  limitation.  In  Daniel  v.  Dudley  Lord  Cotten- 
ham  decided,  that  in  a  limitation  of  a  similar  kind  the 
executors  took  in  their  official  character;  and  in  that 
case  the  woids  were  not  less  strong  than  they  were  here. 
If  they  took  virtute  officii,  the  only  question  was  as  be- 
tween the  next  of  kin  and  the  residuary  legatees ;  and 
the  monies  to  be  administered  were  subject  to  the  debts 
of  die  testatrix.  If,  in  Buhner  v.  Jay,  the  words  "ex- 
ecutors and  administrators"  meant  next  of  kin,  he 
thought,  with  the  Vice- Chancellor,  that  the  creditors 
tad  nothing  to  do  with  it. 


Vice-Chahcellor  : — 

The  first  question  I  had  to  consider  was,  whether 
Ixord  LougliborougVs  judgment  had  in  effect  decided 
anything  in  this  case  which  would  govern  my  decision 


Julytiih. 
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on  the  question  now  before  me.  I  certainly  felt  during 
the  argument,  and  still  feel,  that  it  is  impossible  to  say 
what  that  decree  decided.  Nobody  is  able  to  give  a 
satisfactory  account  of  it  Sir  Thomas  JPfumer  took  the 
same  view  of  it:  he  could  only  conjecture  what  it  had 
decided  It  is  not  pleaded  before  me;  if  it  had  been 
pleaded,  I  must  have  determined  the  validity  of  the  plea, 
The  bill  may  have  been  dismissed  upon  grounds  that  do 
not  apply  to  the  present  case ;  and  I  must  now,  as  the 
parties  have  desired,  consider  the  case  before  me  as 
open  to  any  conclusion  to  which  I  may  come. 


The  next  question  is,  whether  the  word  "  coverture" 
in  the  settlement  of  June,  1776,  means  the  coverture 
then  about  to  commence,  or  coverture  generally.  Upon 
this  point  I  was  of  the  opinion  of  Sir  Thomas  JPtumer, 
that  it  meant  the  first  coverture. 


The  only  question  which  remains  as  to  the  disposition 
of  the  property  is,  whether  the  interest  of  Ann  Hickman 
passed  by  the  residuary  clause  in  her  will.  Upon  the  mar- 
riage of  Elizabeth  Hickman  certain  sums  of  money  were 
limited,  in  certain  events,  to  the  executors  and  admini- 
strators of  Ann  Hickman.  Ann  Hickman  then  had  certain 
property  limited  to  her  executors,  administrators,  and 
assigns.  There  is  no  question,  in  my  opinion,  that  the 
executors  of  Ann  could  not  claim  this  fund  beneficially, 
but  must  take  it  in  their  character  of  executors;  and,  if 
so,  it  is  not  disputed  that  it  is  subject  to  the  debts  of 
Ann9  and  that  she  might  have  dealt  with  it  as  with  her 
other  property.  The  general  rule  is,  that  whatsoever 
personal  property  a  party  has  at  his  death  passes  by  a 
gift  of  the  residue  of  his  personal  estate;  and  that  being 
so,  I  think,  that,  as  part  of  the  estate  of  Ann,  this  fund 
would  pass  by  her  will.  I  have  no  doubt  upon  that 
point   But  it  has  been  suggested  that  such  a  decision 
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would  conflict  with  the  case  of  PaUn  v.  HxUs  (a).  There  1 845. 
is  no  such  conflict  Palin  v.  Hills  decides,  not  that  pro- 
perty which  belongs  to  a  party,  although  not  in  posses- 
sion, does  not  pass,  but  that  property  the  title  to 
which  commences  after  the  death  of  the  testator  does  "**—*• 
not  pass  by  bis  will.  In  Palin  v.  Hills,  the  testator,  by 
his  will,  gave  bis  property  to  the  executors,  administra- 
tors, and  assigns  of  certain  persons,  who  afterwards 
died  in  the  lifetime  of  the  testator,  and  consequently 
took  personally  no  interest  in  the  gift.  The  testator 
haying  afterwards  died,  the  title  of  the  legatee  under 
the  bequest  to  her  executors  did  not  commence  till  after 
her  own  death ;  and  Lord  Brougham  held,  that  the  sub- 
ject of  the  bequest  did  not  pass  by  the  residuary  clause 
in  the  legatee's  wilL  There  were  other  circumstances 
to  fortify  that  opinion.  There  will,  therefore,  be  no  con- 
flict between  my  decision  and  the  case  of  Palin  v.  Hills. 
I  may  observe,  however,  that  that  case  has  not  been 
universally  approved  of.  I  think  the  fund  in  question 
in  this  cause  passed  by  the  residuary  clause  in  Ann 
Hickman* s  wilL  The  costs  of  all  parties  must  be  paid 
out  of  the  fund. 

(a)  1  Myl.  &  K.  470. 
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17M  *  2\$t  STINTON  v.  TAYLOR. 

Upon  motion  \J  N  the  1 1th  of  March,  some  of  the  Defendants  moved 

▼eni  defend-  to  dismiss  the  bill  for  want  of  prosecution,  under  Order 

thf  bm  ™de?  CXIV,  s.  1,  May,  1845,  and  an  order  was  made,  with- 

^t^i 1 4th6  out  argument,  that  the  Plaintiff  should,  within  a  month 

Order  of  May,  from  that  time,  file  a  replication,  or,  in  default  thereof^ 

to  dismiss  will  that  the  bill  should  stand   dismissed  as  against  such 

me^^tto  Defendant^  ^th  cos*8  *°  be  taxed   by  the  taxing 

ground  that  Master  in  rotation,  without  further  order.     After  this 

other  defend- 
ants have  not  order  was  made,  other  Defendants  put  in  their  answers 

oT.hSHi?th"  in  the  cause.     The  Plaintiff  did  not  file  his  replication 

sufficient  cause  until  after  the  8th  of  April,  which  was  one  lunar  month 

for  the  delay  in  #                        r 

getting  in  the  of  twenty-eight  days  from  the  date  of  the  order. 

answer  of  such 
other  defend- 
ants. On  the  17th  of  April,  1846,  Mr.  J.  H.Pabner  moved, 

wiUnof  ai'of  cx  Parte>  ^or  feav©  to  file  a  second  replication,  in  order 

conrse,  or  ex-  to  put  the  cause  in  issue  against  the  other  Defendants, 

cept  in  cases  of  *                                                                                              ^           t 

necessity,  give  who  had  answered  since  the  order  was  made.     Counsel 

leave,  under  the  f°r  the  Plaintiff  had  not  been  instructed,  at  the  time  of 

theC93rd  Order  *^e  *PpKcatK>n  to  dismiss,  as  to  the  fact  that  there  were 

of  May,  1845,  other  Defendants  who  had  not  answered. 

to  file  more 

than  one  repli-  

cation  in  the 

same  cause.  The  vice- Chancellor  said,  that  the  proper  course 

•  Tn*"cla"  which  the  Plaintiff  should  have  taken  upon  the  motion 

tion  of  the  r 


time  of  vaca.  to  dismiss,  instead  of  undertaking  to  file  a  replication, 
computation  of  was  to  have  stated  to  the  Court  that  there  were  other 
repfications'fn    Defendants  whose  answers  were  not  put  in:  the  Court 

the  4th  article 

of  the  14th  Order  of  May,  1845,  does  not  apply  to  the  lime  for  filing  replications  gene- 
rally, hut  only  to  the  time  for  filing  replications  under  the  exigency  of  the  41st  article 
of  the  16th  Order  of  May,  1845. 

Where  a  plaintiff  had  by  mistake  submitted  to  an  order  limiting  him  to  a  time  for  filing 
his  replication  as  against  some  defendants,  the  Court  refused,  on  a  motion  ex  parte,  to  give 
him  liberty  to  file  another  replication  against  the  other  defendants,  but  permitted  him  to 
more,  on  notice,  for  leave  to  withdraw  the.replication,  or  that  publication  might  be  enlarged. 
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would  then,  before  making  any  order,  have  ascertained  1846. 
whether  the  Plaintiff  intended  to  set  down  the  cause 
against  the  other  Defendants  on  bill  and  answer,  or 
whether  be  denied  to  have  an  opportunity  of  filing  a 
replication  to  the  other  answers  aba  If  the  Plaintiff 
had  said  he  intended  to  file  a  replication  as  against  the 
other  Defendants,  the  next  question  would  have  been, 
whether  he  was  in  default  in  omitting  to  take  the  re* 
quisite  steps  to  get  in  the  answers  of  the  other  parties ; 
and  if  the  delay  were  sufficiently  excused,  the  Court 
would  have  ordered  the  motion  to  stand  over,  to  afford 
the  Plaintiff  a  reasonable  time  for  compelling  the  other 
Defendants  to  answer.  If  no  excuse  could  be  given  for 
the  delay,  the  Court  might  have  held  that  the  Defend* 
ants  were  entitled  to  the  order  for  dismissal  The  mere 
statement,  that  there  was  another  defendant  who  had 
not  answered,  was  not  alone  sufficient  to  protect  the 
bill  from  dismissal ;  for  if  it  were,  a  suit  might  be  kept 
on  foot  for  an  indefinite  time,  by  holding  back  the 
answer  of  a  friendly  defendant  As  matters  now  stand, 
a  replication  cannot  be  filed  to  the  answers  of  the  De- 
fendants who  have  answered  since  the  order  of  dis- 
missal was  made,  unless  I  am  prepared  to  allow  the 
Plaintiff  to  file  a  separate  replication,  as  against  them, 
under  the  93rd  Order.  No  reason  is  now  given  for 
the  delay  which  had  taken  place,  when  the  former 
motion  was  made,  in  enforcing  the  answers,  nor  why 
the  Court  was  not  then  informed  of  the  situation  of 
the  cause.  The  only  argument  addressed  to  me  in 
support  of  the  present  application  is,  that  the  Plaintiff 
(who  has  involved  himself  in  the  present  difficulty) 
cannot  put  the  cause  in  issue  against  all  the  Defend- 
ants, unless  the  leave  to  file  a  separate  replication  be 
given;  and  that  the  Defendants  who  formerly  moved  to 
dismiss  cannot  be  injured  by  my  giving  the  leave  which 
is  asked.    The  argument  is  in  substance  this:  that  the 
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93rd  Order  is  useless;  for  so  it  must  be,  if  the  Plain- 
tiff can  come,  as  a  matter  of  course,  for  liberty  to  file 
a  separate  replication. 

There  is  inconvenience  in  the  practice,  the  old  prac- 
tice in  effect,  by  which  the  witnesses  may  be  examined, 
and  publication  pass  against  different  defendants  at  dif- 
ferent times ;  and  it  ought  not  to  be  permitted  without 
necessity.  In  this  case  it  does  not  appear  that  the 
Plaintiff  did  not  proceed  with  due  diligence,  and  that  hi* 
present  difficulty  is  not  the  result  of  mistake.  I  there- 
fore think  he  ought  to  be  allowed  to  serve  his  notice  of 
motion  upon  the  Defendants  upon  whose  motion  the 
former  order  was  made,  for  leave  to  withdraw  the  re- 
plication and  file  another;  or  that  publication  maybe 
enlarged,  as  against  them,  to  such  a  date,  to  be  speci- 
fied, as  will  afford  time  to  the  Plaintiff  to  bring  up  the 
proceedings  as  against  the  other  Defendants. 


April  23rd.  In  the  meantime,  the  Defendants  on  whose  applica- 
tion the  order  of  the  11th  of  March  had  been  made, 
proceeded  to  treat  the  replication  which  had  been  filed 
after  the  8th  of  April  as  not  filed  within  the  month 
specified  in  the  order,  and  as  being,  therefore,  a  nullity; 
and  they  obtained  and  served  a  warrant  to  tax  the  costs 
of  the  bill,  as  dismissed  by  virtue  of  the  order.  The 
Plaintiff  thereupon  moved,  that  all  proceedings  under 
the  order  of  the  11th  of  March  might  be  stayed,  or 
that  the  Plaintiff  might  be  at  liberty  to  file  a  replication 
to  the  answer  of  the  Defendants  in  this  cause  as  of  the 
8th  of  April. 


Argument.  Mr.  J.  H.  Palmer y  for  the  Plaintiff,  read  an  affidavit 

in  support  of  the  application,  which  accounted  for  the 
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delay  in  getting  in  the  answers  of  the  Defendants  who 
had  last  answered,  by  the  fact  of  negotiations  haying 
taken  place  for  the  settlement  of  the  suit;  and  he 
contended,  that,  under  the  terms  of  the  Order  XIV, 
article  4,  of  May,  1845,  the  replication  was  filed  in  time, 
inasmuch  as  the  Easter  Vacation,  from  the  4th  to  the 
14th  of  April,  which  had  intervened,  was  not  to  be 
reckoned  in  the  computation  of  time  for  that  purpose. 
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Argument. 


Mr.  Jervis,  for  the  Defendants,  opposed  the  motion. — 
The  4th  article  of  the  Order  XIV  did  not  apply  to 
replications  generally,  but  only  to  replications  filed 
**  under  the  directions  of  article  41  of  the  Order  XVL" 
The  bill  was  therefore  out  of  Court,  and  could  not  be 
restored. 


The  Vice-chancellor  held,  that  the  replication  was 
too  late,  but  said,  that,  under  the  circumstances,  the 
Court  would  give  the  Plaintiff  liberty  to  amend  his 
notice  of  motion,  by  asking,  in  addition,  that  the  bill 
might  be  restored ;  and  would  upon  that  motion  restore 
the  suit,  and  give  him  leave  to  file  his  replication, 
notwithstanding  the  order  of  the  11th  of  March,  the 
Plaintiff  consenting  that  publication  should  pass  on  the 
day  on  which  it  would  have  passed  if  the  former  re- 
plication had  been  duly  filed  and  still  remained.  The 
Plaintiff  to  pay  the  costs  of  the  motion  and  of  the  pro- 
ceedings towards  taxation  of  the  costs  of  the  bill. 


Judgment* 


The  Defendants  waived  that  part  of  the  order  which  required  the 
consent  of  the  Plaintiff  as  to  publication,  and  did  not  put  him  to 
amend  the  notice  of  motion. 
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3U*  Jan.  WHITMORE  v.  RYAN. 

26th  f  28M 
March.        rp 

The  33  rd  Oder  1  HE  Plaintiffs,  the  fusignees  of  W.  A.  ItyeT,abank- 

which  enables  rupt,  filed  their  bill,  in  November,  1842,  against  the 

orfef^.  Defendant,  J  %<m,  stating  that  JDyer,  for  oaany  yean 

t1kC  °f  thto  P^or  *°  ^  bankruptcy,  which  took  place  in  1839,  had 

appear  and  an-  traded  in  wine  and  fruits  with  Spain  and  England,  and 

aefodantwt  had  had  extensive  mercantile  dealings  with  the  Defend- 

Son%^t"  ant,  ^n,  who  hiui  carried  on  the  like  bnainess  at  jBo^ 

apply  ezda.      oehna,  and  was  now  residing  in  Dublin.     The  bill 
vely  to  snlti 

concerning  prayed  that  an  account  might  be  taken  of  what  was  due 
b^'w^uT  to  tbePlaintiffibas  such  assignees,  from  the  Defendant 
^wmfl*^       fyan>  m  respect  of  such  dealings. 

33,  and4&5 

Will.  4,  c.  82, 

but  gives  the  Court  a  discretion,  according  to  the  circumstances  of  the  case,  to  permit 

such  sendee  in  any  suit  whatever. 

Statement.  On  the  application  of  the  Plaintiffs,  under  the  Order 

Forn^f'the  XXXIII  (art  1  and  2)  of  May,  1845,  the  Court,  on 

ZZZfimZT  ***  20th  of  November,  1 845,  ordered  that  the  Plaintiffi 

under  the  ut  should  be  at  liberty  to  serve  a  subpoena,  for  the  Defend- 

and  2nd  art%m  __.  .«-_ 

dee  oftheZZrd  ant  to  appear  to  and  answer  the  Plaintiff's  bill,  in  Dub- 
o/May,  i84^T  #*> or  within  twenty  miles  thereof;  and  the  time  within 
which  the  Defendant  was  to  appear  to  the  said  bill  was 
to  be  two  weeks  from  such  service;  and  the  time  within 
which  the  Defendant  was  to  plead,  answer,  or  demur 
(not  demurring  alone),  or  to  obtain  from  the  Court  far- 
ther time  to  make  his  defence,  was  to  be  eight  weeks 
from  such  appearance;  and,  in  case  the  Defendant 
should  be  advised  to  demur  alone,  he  was  to  do  so  within 
two  weeks  from  such  appearance. 

On  the  22nd  of  December,  1845,  the  Court,  by  an 
order,  reciting  the  order  of  the  20th  of  November,  and 
the  service  of  the  order  and  subpoena,  and  a  copy  of  the 
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bill,  upon  the  Defendant,  at  his  office  in  Nortkmmberland- 
itrtety  Eden  Q*ay,  in  the  city  of  DubBn,  on  the  day 
therein  mentioned,  as  appeared  by  the  affidavits,  and 
that  the  Defendant  had  not  yet  appeared  thereto,  gave 
the  Plaintifib  liberty  to  enter  an  appearance  to  the  bill 
for  the  Defendant  (a). 


1846. 


It  was  now  moved,  on  behalf  of  the  Defendant,  that 
both  of  the  foregoing  ordero  might  be  discharged,  and 
that  the  Record  and  Writ  Clerk  might  be  ordered  to 
expunge  the  appearance  which  had  been  entered  for  the 
Defendant. 


Mr.  Wood  and  Mr.  Metcalfe,  for  the  motion,  argued, 
that  this  Court  could  not  entertain  a  suit  relating  solely 
to  mercantile  transactions  against  a  merchant  residing 
within  a  foreign  jurisdiction,  and  not  having  business, 
property,  or  domicile  in  this  country;  and  that,  so  far 
as  this  question  was  concerned,  Ireland  must  be  con- 
sidered as  a  foreign  country :   Whyte  v.  Rase  (b).     The 
statutes  3  &  4  Vict  c.  94*  and  4  &  5  Vict.  c.  52,  under 
the  authorities  of  which  the  Orders  of  May,  1845,  had 
been  made,  gave  the  Lord  Chancellor,  acting  with  the 
advice  and  consent  of  other  judges  of  the  Court  of 
Chancery,  enlarged  powers,  but  powers  which  they  were 
not  enabled  to  exercise  beyond  the  limits  of  the  former 
jurisdiction  of  the  Court.     Those  statutes  gave  the 
Court  of  Chancery  no  new  or  enlarged  jurisdiction;  nor 
could  they,  consistently  with  the  principles  of  interna- 
tional law,  which  the  Legislature  must  be  presumed  to 
have  respected,  have  extended  the  jurisdiction  of  the 
Court  of  Chancery  to  subjects  not  amenable  to  its  power, 
but  living  within  a  foreign  and  independent  jurisdic- 


Arffumtnt. 


(a)  See  art  4  of  the  General  Order  XXXIII  of  May,  1845. 
(b)  3  Q.  B.  Rep.  493,  509, 
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1846.  tion,  *a  far  this  purpose  the  Defendant  must  be  taken 
to  be.  "Considered  in  an  international  point  of  view, 
jurisdiction,  to  be  rightfully  exercised,  must  be  founded 
either  upon  the  person  being  within  the  territory,  or 
the  thing  being  within  the  territory;  for  otherwise 
there  can  be  no  sovereignty  exerted,  upon  the  known 
maxim,  Extra  territorium  jus  dioenti  impune  non  pare- 

tur. On  the  other  hand,  no  sovereignty  can 

extend  its  process  beyond  its  own  territorial  limits, 
to  subject  either  persons  or  property  to  its  judicial  de- 
cisions. Every  exertion  of  authority  of  this  sort  beyond 
this  limit  is  a  mere  nullity,  and  incapable  of  binding 
such  persons  or  property  in  any  other  tribunals  (a)." 
The  principle  thus  expressed  has  been,  in  substance, 
adopted  by  the  Courts  of  this  country :  Buchanan  v. 
Rueker(b)y  Douglas  v.  Forrest  (c).  Then,  was  there  any 
difference  in  principle  arising  from  the  circumstance,  that 
the  country  and  jurisdiction  within  which  the  Defendant 
resided  was  a  part  of  her  Majesty's  dominions?  That 
there  was  no  such  difference  in  principle,  was  clear  from 
the  case  of  Shaw  v.  Lindsay  (d),  where  the  question  was 
on  the  effect  of  service  in  Scotland,  and  that  of  Fer- 
nandez v.  Corbin  (*),  as  to  its  effect  in  Guernsey.  The 
Plaintiffs  must,  therefore,  shew  some  authority  for  their 
proceeding.  The  only  authority  breaking  in  upon  the 
principle  that  confines  the  process  to  the  limits  of  the 
jurisdiction  over  the  person,  must  be  found  in  the  sta- 
tutes 2  Will  4,  c.  33,  or  4  &  5  Will.  4,  c.  82;  the 
first  enabling  plaintiffs  in  suits  in  England,  concerning 
lands,  tenements,  or  hereditaments  situated  in  England 


(a)  Story,  Conflict  of  Laws,  (21),  by  which  it  is  stated  tint 

{  539.  Scott  v.  Hough  (4  Bro.  C.  C. 

(6)  9  East,  192.  213)  and  Bourke  v.  Lord  Mae- 

(c)  4  Bing.  686,   703.     Per  donald  (2  Dick.  587)  are  m»- 

Eest,  C.  J.  reported. 

(<Z)  18  Yes.  496,  ed.  2,  n.  (t)  2  Sim.  544. 
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and  Woks  to  serve  the  subpoena  and  subsequent  process 
in  any  part  of  the  United  Kingdom,  and  giving  like 
powers  to  the  Courts  in  Ireland,  as  to  the  same  kind  of 
property  in  that  country.  The  second,  extending  the 
powers  of  the  former  act  not  only  to  suits  concerning 
lands,  but  "  concerning  any  charge,  lien,  judgment,  or 
incumbrance  thereon,  or  concerning  any  money  vested 
in  any  government  or  other  public  stock  or  public  shares 
in  public  companies  or  concerns,  or  concerning  the  divi- 
dends or  produce  thereof;99  and  enabling  also  the  service 
to  be  made  in  any  place  out  of  the  United  Kingdom, 
under  certain  restrictions.  These  statutes  were  almost 
in  express  terms  recognitions  of  the  principles  of  inter- 
national law  which  have  been  cited;  for  they  proceed  upon 
the  bams,  that  the  thing,  although  not  the  person,  is 
within  the  territory.  The  case  of  a  suit  for  an  account 
of  mercantile  transactions  which  took  place  in  a  foreign 
country,  was  wholly  without  the  scope  of  those  statutes. 
The  Order  XXXIII  of  May,  1845,  must  be  treated, 
not  as  introducing  a  new  jurisdiction,  but  as  applying 
only  to  the  jurisdiction  already  existing,  and  recognised 
by  the  several  statutes.  The  words  of  the  order — 
"where  a  Defendant  in  any  suit  is  out  of  the  jurisdiction 
of  the  Court"— could  not  reasonably  be  considered  as 
intended  tacitly  to  disregard  the  provisions  which  the 
statute  2  Will.  4,  c.  33,  imposed,  qnd  which  the  statute 
4  &  5  WilL  4,  c.  82,  only,  with  studious  caution,  en- 
larged. The  order,  made  under  the  powers  of  the 
statutes  3  &  4  Vict  c.  94,  and  4  &  5  Vict  c.  52,  might, 
it  must  be  admitted,  have  repealed  the  provisions  of  the 
former  acts  of  Will.  4,  or  might  have  declared  that  they 
should  be  enlarged,  and  made  to  apply  to  all  suits  what- 
soever ;  but  that  would  have  been  distinctly  done  if  it 
had  been  intended.  The  provisions  of  the  statutes  of  the  3, 
4,  &  5  Vict,  however,  were  left  in  full  force,  together  with 
the  Orders  of  May,  1845 ;  and,  confining  the  operation  of 
VOL.  IV.  8  8  h.  w. 


1846. 


Arftmemt. 
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JUTfMHt€tii» 


March  26th. 
Judgment. 
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the  latter  to  suits  concerning  the  matters  referred  to  in  the 
former,  the  law  is  made  consistent  with  itself,  by  a  con- 
formity with  the  principles  of  international  jurisdiction, 
and  by  giving  force  to  the  provisions  as  well  of  the  sta- 
tutes as  of  the  orders.  [They  mentioned  also  M* Master 
v.  Lomax(a\  Cameron  v.  Cameron  (b)J] 

Mi.RomUly  and  Mr.  JPHfcac*,  for  the  Plaintiffi*, were 
not  required  to  address  the  Court  on  the  question  of 
jurisdiction,  but  only  on  the  propriety  of  the  order  in 
the  circumstances  of  the  case. 

[Affidavits  were  filed  on  both  sides ; — by  the  Plaintiffs, 
to  shew  that  the  Defendant  was  in  London  in  the  year 
1843,  and  was  then  informed  of  the  suit,  and  under- 
took to  appear,  but  had  returned  to  Ireland  in  breach 
of  the  undertaking ;  and  that  he  had  admitted  to  some 
extent  the  claim  of  the  Plaintiff,  and  made  offers  of 
compromise ; — by  the  Defendant,  wholly  denying  these 
allegations  of  the  Plaintiffs,  and  shewing  that  they  had 
formerly  commenced  an  action  against  the  Defendant  in 
Ireland  for  the  same  matters.  Much  of  the  argument 
was  directed  to  these  facts,  which  are  not  important  to 
the  point  raised  with  regard  to  the  jurisdiction.  Some 
observations  were  also  made  on  the  effect  of  the  Statute 
of  Limitations,  if  the  Plaintiffs  should  be  put  to  recom- 
mence their  process.] 


Vice-chancellor  : — 

I  do  not  think  it  is  necessary  that  I  should  express 
any  opinion,  whether  the  act  of  Parliament,  and  the 
orders  made  in  pursuance  of  it,  are  proper  or  not  with 
reference  to  questions  of  international  law;  nor  whether 
it  may  be  considered  certain  that  foreign  countries  will 
treat  as  conclusive  the  judgments  of  courts  of  this 

(a)  2  Myl.  &  K.  32. 
(6)  Id.  289.    See  also  Parker  v.  Lloyd,  6  Sim.  506. 
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country  pronounced  in  the  absence  of  a  party,  who  1846. 
has  not  appeared  to  a  subpoena  served  upon  him  in  a 
foreign  country.  I  shall  also  decline  the  question,  whe- 
ther the  act  was  intended  to  give  to  the  judges  of  the 
Court  of  Chancery,  by  whom  the  Orders  of  May,  1846,  "ty"**** 
were  framed,  power  to  make  an  order  like  the  order 
now  in  question.  The  only  questions  I  am  at  liberty  to 
consider  are,  whether  the  33rd  General  Order  does  in 
fact  give  the  Court  power  to  make  the  order  now 
sought  to  be  discharged,  and  if  it  do,  whether  that 
power  was  properly  exercised  in  the  present  case.  Upon 
the  first  of  these  questions  I  entertain  no  doubt.  It  was 
properly  admitted,  that  the  case  must  be  dealt  with  in 
the  same  way  as  if  the  very  words  of  the  order  had 
been  contained  in  the  act;  and,  if  that  be  so,  I  cannot 
doubt  the  interpretation  of  the  order.  I  do  not  deny 
that  great  weight  is,  for  some  purposes,  due  to  the 
observation  which  has  been  made  as  to  the  extensive 
nature  of  the  33rd  Order, — that  it  empowers  the  Court, 
if  it  thinks  fit,  to  order  a  subpoena  to  be  served  upon  a 
foreigner  who  has  never  been  within  the  jurisdiction. 
But  my  opinion  is,  that  the  order  does  in  terms  give 
the  Court  authority  to  do  so;  and  I  cannot  see  that 
such  an  order  exercised  with  discretion,  does  in  any  re- 
spect violate  the  rules  of  natural  justice.  The  order 
does  not  give  the  Plaintiff  a  right  to  call  upon  the  Court 
in  all  cases  to  order  service  of  the  subpoena  abroad,  but 
it  gives  the  Court  power  to  do  so,  in  exercise  of  a 
sound  discretion,  according  to  the  circumstances  of  the 
case.  The  material  question  in  judicial  proceedings  is, 
whether  the  Defendant  has  due  notice  of  the  proceed- 
ings, so  that  he  may  he  enabled  to  come  in  and  make 
his  defence,  and  not  whether  he  receives  that  notice  at 
Boulogne  or  Dover. 

The  only  question  remaining  to  be  considered  is, 
whether,  upon  reading  the  affidavits,  the  case  is  one  in 

88  2 
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which,  under  the  circumstances,  I  ought  not  to  hare 
made  the  order;  and  whether  I  ought  now  to  dis- 
charge it. 

The  Vice-Chancellor  said,  that  if,  at  the  time  he 
made  the  order  of  service,  he  had  been  as  well  aware  as 
he  now  was  of  the  position  of  the  parties  and  proceed- 
ings, he  perhaps  should  not  have  made  the  order  for 
service  of  the  subpoena  in  Dublin,  without  first  requir- 
ing the  Plaintiff  to  give  some  better  explanation  than  he 
had,  of  the  reason  why  he  did  not  file  his  bill  in  Dvbti*. 
The  order,  however,  was,  in  his  opinion,  regular,  and  no 
blame  attached  to  the  plaintiff  in  respect  of  the  manner 
of  making  the  application.  In  fact,  it  was  merely  by 
accident  that  the  subpoena  was  not  served  in  England. 
The  Plaintiff  had  intended  to  serve  the  subpoena  upon 
the  Defendant  while  he  was  in  England,  unless  the 
compromise,  which  was  then  attempted  between  the 
parties,  should  be  effected  The  Defendant,  however, 
suddenly  and  unexpectedly  returned  to  Ireland.  There 
had  been  an  opportunity  of  serving  him  in  this  country, 
— an  opportunity  of  which,  upon  the  evidence,  it  ap- 
peared that  advantage  would  have  been  taken,  but  for 
the  Defendant's  return.  Allowing  the  appearance  to 
stand,  would  not  place  the  Defendant  in  a  worse  situ- 
ation than  if  he  had  been  served  when  in  England;  nor 
was  there  any  reason  in  the  abstract  why  the  suit 
should  be  prosecuted  in  one  country  rather  than  in  the 
other.  He  had  to  consider  whether,  the  order  having  been 
regularly  served,  there  was  any  reason  in  justice  to  dis- 
charge it.  Although  it  did  not  appear  why  the  bill  was 
not  filed  in  Ireland,  there  was  no  ground  to  suppose 
that  the  Defendant  was  in  a  worse  position  by  having  it 
filed  here.  He  thought  the  power  of  the  Court  to 
direct  service  abroad  should  be  exercised  with  great  cir- 
cumspection, but  he  would  not  throw  any  doubt  upon  the 
jurisdiction  by  discharging  the  order  in  the  present  case. 
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1846. 
SHIPTON  v.  RAWLINS.  2J*  *rd>  * 

_  Ath  June. 

1  HE  testator,  John  Shipton,  by  his  will,  devised  and  Suit  against 

bequeathed  all  his  estate  and  interest  in  certain  renew-  |ng  breaches*" 

able  ecclesiastical  leases  held  under  the  see  of  Winche*  JJJJH^ 

ter,  unto   his  wife  Sarah,  W.  Rawlins,  and   G.  Dent,  ™ake  repairs. 

and  to  provide 

upon  trust,  by  and  out  of  the  rents  and  profits,  to  raise  a  fund  for  the 
and  lay  apart  such  annual  sums  as  they  might  deem  i™™a»  direct- 
sufficient  for  paying  the  rents  and  performing  the  cove-  ^b^yeJrai' 
nants  reserved  and  contained  in  the  said  leases;  and  also  the  testator, 
to  set  apart  such  sums  of  money  annually  as  they  should,  nmnt  for  life" 
in  Iheir  judgment  and  discretion,  deem  sufficient  to  JJjjJ Mothers, 
renew  the  leases  of  the  same  premises  when  and  as  it  were  the  tnn- 

*  tees.    The 

should  be  usual  and  requisite,  all  which  renewed  leases  widow  married 
should  be  vested  in  the  said  trustees  for  the  time  being,  atterwardsdied, 
upon  the  same  trusts  'as  were  by  the  said  will  declared  ^"fu^rring" 
of  the  then  subsisting  leases ;  and,  subject  to  such  ex-  »nd  leaving 
penditure  and  disbursements,  to  pay  or  empower  the  separate  estate: 
said  Sarah  his  wife  to  receive  the  rents  and  profits  of  ,7  there  were' 
the  said  leasehold  tenements  for  her  own  use  during  her  !57^°^!l, 
life;  with  remainder,  after  her  decease,  for  his  brothers  under  the  dr. 
and  sisters,  and  their  children,  as  therein  mentioned.  The  0f  this  case, 
residue  of  his  real  and  personal  estate  the  testator  gave  ™™M?to  * 
to  his  said  wife  absolutely.     The  testator  died  in  1831.  the  *"»*.  * 

J  was  not  a  case 

The  personal  estate  was  stated  to  have  been  more  than  in  which  the 

sufficient  for  the  payment  of  his  debts  and  funeral  and  ^der  the  32nd 

testamentary   expenses,  without  interfering  with  the  SJj^g^f  **" 

leasehold  estate;  and  Sarah,  the  widow,  entered  into  proceed  against 

the  other  trus- 

possession  of  the  leasehold  estate.     In   1834,  Sarah,  tees  and  the 
the  widow,  intermarried  with  William  Sentance,  previ-  tertator^wi- 
ously  to  which  marriage  a  settlement  was  made,  whereby  doTt  withouJ 
the  leasehold  premises  bequeathed  to  the  said  Sarah  sonai  represen. 
during  her  life,  by  the  will  of  the   testator,  and  all  widow  a  party; 
other  the  residuary  property  of  the  testator  bequeathed  Sfoctwunot 

removed  by  the 
waWer  of  any  relief  against  the  assets  of  the  widow,  or  against  ail  the  trustees,  in  respect  of 
breaches  of  trust  before  the  marriage  of  the  widow. 
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to  the  said  Sarah,  were  conveyed  and  assigned  to  the 
Defendant  Jennings  and  another,  upon  trust  for  the 
separate  use  of  the  said  Sarah  for  her  life;  and,  after  her 
decease,  as  to  the  property  to  which  she  was  absolutely 
entitled,  upon  trust  for  WUHarn  Sentanee  for  his  life, 
with  remainder  to  such  person  or  persons  a8  the  said 
Sarah  should,  notwithstanding  her  coverture,  by  will 
appoint ;  and,  in  default  of  such  appointment,  upon  cer- 
tain other  trusts  therein  mentioned. 


Sarah  Sentanee  died  in  September,  1840,  having,  by 
her  will,  devised  and  bequeathed  her  residuary  estate, 
under  the  will  of  her  former  husband,  and  a  sum  of 
300JL,  3/.  per  Cent  Reduced  Annuities,  standing  in  the 
names  of  her  husband,  WUtiam  Sentence,  and  heraeli 
together  with  the  rest  of  her  monies  and  furniture,  unto 
the  Defendant  Jennings  and  another;  and  appointed 
them  her  executors. 


The  bill  was  filed,  by  parties  entitled  in  remainder 
under  the  will  of  the  testator,  John  Shipton,  against 
Bawling*  and  Dent,  his  surviving  executors,  Jewmgh 
the  survivor  of  the  trustees  of  the  settlement  on  the 
second  marriage  of  Sarah,  the  widow,  and  the  ear- 
vivor  of  the  appointees  under  her  will,  and  fFHtiam 
Sentanee.  The  bill  stated,  that  Sarah,  the  widow,  had 
been  permitted  by  RawUngs  and  Dent  to  receive  the 
rents  and  profits  of  the  leasehold  estate  up  to  the  time 
of  her  death,  without  such  annual  sums  being  raised 
and  laid  apart  for  the  purposes  directed  by  the  will;  and 
that  the  covenants  to  repair  had  not  been  performed, 
and  no  fund  had  been  provided  for  the  renewal  of  the 
leases.  The  bill  alleged,  that  the  300/.  stock,  although 
standing  in  the  name  of  the  Defendant  WUUam  Sen- 
tanee, as  well  as  of  Sarah  his  wife,  was  part  of  the 
savings  of  her  separate  estate.  And  the  bill  charged, 
that  Sarah  had  the  power  of  disposing  by  will  of  such 
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ram,  and  also  of  a  quantity  of  furniture  and  effects  of  1846. 
which  she  was  possessed  at  the  time  of  her  death ;  and 
that  such  her  personal  estate  was  applicable  to  the  pay- 
ment of  the  expense  of  repairing  the  premises  and  the 
said  other  purposes;  notwithstanding  which  the  Defend- 
ant Jennings  had  allowed  William  Sentence  to  possess 
himself  of  such  personal  estate. 

The  bill  prayed,  that  the  trusts  of  the  will  as  to  the 
leasehold  estate  might  be  carried  into  effect ;  and  that  it 
might  be  declared  that  Rowlings  and  Dent,  during  the 
life  of  the  said  Sarah,  the  widow,  and  the  said  Sarah,  up 
to  her  second  marriage,  and  WiUiam  Sentence  and  Sarah 
his  wife,  from  such  marriage,  during  the  life  of  Sarah, 
were  answerable  for  the  breach  and  non-performance  of 
the  trusts  of  the  will  as  to  such  premises ;  and  that  the 
Defendants  might  be  ordered  to  repair  the  premises 
and  provide  the  necessary  funds  for  the  purposes  men- 
tioned in  the  will ;  and  that  Jennings  and  William  Sen" 
tance  might  be  ordered,  out  of  the  assets  of  Sarah  come 
to  their  hands,  respectively  to  answer  such  of  the  pay- 
ments and  liabilities  as  Sarah  was  personally  answer- 
able for. 

Dent  died  after  the  institution  of  the  suit,  and  his 
representatives  were  brought  before  the  Court  by  sup- 
plemental bilL  Jennings  afterwards  died  before  the 
hearing,  but  his  representatives  were  not  made  parties. 
At  the  hearing, 


Mr.  Tinney  and  Mr.  T.  Parker,  jun.,  for  RawUngs,  Argummi. 
the  surviving  trustee,  and  the  representatives  of  Dent, 
the  deceased  trustee,  and  Mr.  RomiUy  and  Mr.  Lons- 
dale, for  W*  Sentence,  objected,  that  the  suit  was  de- 
fective for  want  of  a  personal  representative  of  Sarah 
Sentence  as  a  party  to  the  suit. 
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Mr.  Kenyan  Parker  and  Mr.  FoOett,  for  the  Plaintiff, 
waived  at  the  bar  all  the  relief  sought  against  the  assets 
of  Sarah  Sentance,  and  against  the  other  trustees,  in 
respect  of  breaches  of  trust  before  the  second  marriage 
of  Sarah  Sentance;  and  submitted,  that  the  Plaintiffs 
were  at  liberty,  under  the  Order  XXXII  of  August, 
1841,  to  sue  the  other  trustees,  or  their  estates,  without 
proceeding  against  any  representative  of  Sarah  Sen- 
tance: KeUaway  v.  Johnscn{a\  Perry  v.  Knott{b\  With 
reference  to  the  claim  against  the  separate  estate  of 
Sarah,  Adair  v.  Shaw(c)  was  cited 


Vice-Chancellor, after  stating  thefactsof  the  case:— 

Judgment.  The  objection  raised  is,  that  the  estate  of  Sarah  Sen- 
tance ought  to  be  represented  on  this  record.  The  bill 
charges,  that  the  estates  of  William  Sentance  and  Sarah 
Sentance  were  both  liable,  and  that  Jennings  (who  has 
since  died)  had  possessed  assets  of  Sarah  which  were 
applicable  to  make  good  the  breaches  of  trust  committed 
by  her.  The  question  must  be  considered  with  refer- 
ence to  the  breaches  of  trust  committed  before  the  mar- 
riage of  Sarah  with  William  Sentance,  and  the  breaches 
of  trust  after  that  marriage  during  the  lifetime  of  Sarah 
It  is  not  necessary  that  I  should  give  any  opinion  as  to 
the  liability  of  William  Sentance  personally,  or  whether 
his  liability  is  confined  to  the  separate  estate  of  Sarah 
in  his  hands.  I  do  not  think  this  is  a  case  within  the 
32nd  Order,  where,  a  Plaintiff  having  a  joint  and  several 
demand  against  several  persons,  either  as  principals  or 
sureties,  all  are  not  necessary  parties,  but  the  Plaintiff 
may  proceed  against  one  or  more.  This  is  a  case  in- 
volving peculiar  considerations.  The  argument  for  the 
plaintiff  was,  that  although  the  bill  proceeded  upon  the 

(a)  5  Beav.  319.  (6)  5  Beav.  293. 

(c)  1  Sch.  &  Lef.  243. 
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acts  of  all  the  trustees  and  the  husband,  it  was  not  ne- 
cessary to  sue  them  all.     Lord  LangdaU  has  lately,  in 
several  cases,  decided,  that  trustees  charged  with  a  breach 
of  trust  were  within  the  32nd  Order,— decisions  which 
are  not  opposed  to  the  view  I  take  here.   Lord  Longdate 
did  not,  I  think,  intend  to  lay  it  down  as  a  universal 
proposition,  that,  wherever  a  state  of  circumstances  ex- 
isted which  might  constitute  a  breach  of  trust,  if  a  loss 
were  incurred,  the  cestui  que  trust  can  arbitrarily  select 
any  one  trustee  and  charge  him  as  for  a  breach  of  trust, 
whatever  the  nature  of  his  complaint  might  be.     Take, 
for  example,  the  case  of  one  of  two  trustees  acting  alone, 
and  receiving  the  whole  trust  monies,  and  investing  them 
in  bis  own  name :  that  might  be  a  breach  of  truster  se; 
for  the  cestui  que  trust  had  a  right  to  require  each  trus- 
tee to  have  a  hold  upon  the  trust  fund.     And,  if  a  loss 
resulted,  the  non-acting  trustee  might  be  liable  for  it 
But  if  the  fund  were  safe,  though  irregularly  standing 
in  the  name  of  one  trustee  only,  I  cannot  think  the 
32nd  Order  would  entitle  the  Plaintiff  to  sue  the  trustee 
who  had  not  acted,  separately  from  the  other.     The  case 
of  Symonds  v.  Walker  (a),  as  explained  in  Munch  v. 
Cockerell  (6),  shews  that  all  trustees  are  primft  facie  ne- 
cessary parties  to  a  suit  complaining  of  a  breach  of  trust, 
although  execution  might  be  taken  out  against  one 
only. 


1846. 


The  case  I  have  just  supposed  may  be  the  case  here. 
In  this  case,  the  wife  was  one  of  the  trustees  of  the 
leaseholds;  the  300/.,  which  constitutes  part  of  her  sepa- 
rate property,  as  the  bill  alleges,  may  be  part  of  the 
trust  monies ;  indeed,  the  saving  might  have  been  made 
for  the  very  purposes  of  the  trust,  which,  under  the 
will,  she  was  undoubtedly  bound  to  make.  If  a  loss  has 
been  sustained,  the  other  trustees  may  have  a  right  to 


(a)  3  Swantt.  75. 


(6)  8  Sim.  231. 
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Judgment. 


be  reimbursed  from  her  separate  estate.  In  this  view  of 
the  case,  the  waiver  of  the  plaintiff  cannot  deprive  the 
trustees  of  the  right  they  may  have.  My  opinion  is,  that 
the  wife's  estate  ought  to  be  represented  in  this  suit* 

I  take  this  opportunity  of  noticing  the  case  of  Bigg* 
v.  Penny  decided  in  this  Court,  and  reported  in  4  Hare, 
469.  The  marginal  note  correctly  represents  the  point, 
and  the  only  point  I  decided.  The  case  would  appear 
to  decide  a  great  deal  more ;  but  certainly  my  attention 
was  not  called  to  the  insolvency  of  Bromley,  or  to  the 
question,  whether  Perm  alone  did  not  represent  the 
estate  of  the  testator,  independently  of  the  32nd  Order; 
nor  did  I  intend  to  give  any  opinion  on  either  of  those 
points. 


21*  *  2Sth  PICKUP  v.  ATKINSON. 

March. 
After  a  specific  1  HE  testator,  by  his  will,  dated  in  1844,  after  direct- 
£weholdhoM«  *ng  ^8  debts  to  be  paid,  gave  to  Ann,  his  wife,  his  house- 
^forUS^fe'  hoM  furniture»  **&  a  pecuniary  legacy  of  lOOi,  toge- 
■hc  paring  the  ther  with  a  power  of  appointing,  by  her  will,  the  sum 
■nd  performing  of  500/.  out  of  the  residue  of  his  personal  estate,  in  case 
withremaindcr  B^e  survived  him.  He  also  bequeathed  to  his  wife  his 
°?ehe0bth  leasehold  dwelling-house  in  Newnham-street,  and  his 
testator  be-  leasehold  dwelling-house  in  Cramer-street,  for  so  much 
of  the  term  remaining  therein  as  his  wife  should  live, 
she  paying  the  ground-rents  and  performing  the  cove- 
nants :  and  after  her  decease  he  gave  the  same  houses, 
his  property  to  for  the  residue  of  the  term,  to  his  nephew.  The  tea- 
life,  witha  gift  tetor  then  bequeathed  to  his  nephew  the  goodwill  of  his 
whole  oftoe  business  of  a  potato-salesman,  desiring  him  to  cany  on 
residue  after      the  same  for  one  season  after  his  death,  and  giving  to 

her  decease  to  °        B 

other  persons : 

— Held,  that  the  widow  was  not  entitled  to  the  enjoyment  in  specie  daring  her  life  of  that 
part  of  the  residue  which  consisted  of  leasehold  and  other  perishable  property,  bat  that  the 
same  ought  to  be  converted. 


queathed  the 
"  rents  and 
profits,  divi- 
dends and  in- 
terest" of  all 
the  residue  of 
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hie  said  wife  the  share  of  the  profits  for  that  season, 
which  would  have  belonged  to  himself  if  living.  The 
testator  then  proceeded : — "  The  rents  and  profits,  divi- 
dends and  interest,  of  all  the  residue  of  my  said  pro- 
perty, including  my  money  out  at  interest  and  in  the 
public  funds,  I  give  to  my  wife  and  her  assigns  for  her 
life ;  and,  after  her  decease,  I  give  and  bequeath  the 
whole  of  such  residue  of  my  said  property  (subject  to 
the  power  of  appointment  over  500L  hereinbefore  given 
to  my  said  wife)  to  be  divided  equally  between  and 
amongst  my  nephews  and  nieces,"  who  were  therein 
named.  And  the  testator  appointed  his  wife  and  the 
Plaintiffs  executrix  and  executors  of  his  will.  The 
testator  died  in  December,  1844. 


1846. 


The  property  of  the  testator  at  his  death,  besides 
ready  money,  consisted  of  about  400021,  New  3±  per 
Cent.  Annuities ;  100/.  Long  Annuities,  which  would 
determine  in  1859 ;  some  shares  in  the  Eagle  Life  In- 
surance Company;  some  houses  near  the  Edgcware- 
road,  held  for  the  residue  of  a  term  of  ninety-nine  years 
from  1802,  at  a  nominal  rent;  and  a  house  in  Clapham- 
road,  held  for  the  residue  of  a  term  which  would  expire 
in  1855,  at  a  rack-rent;  together  with  the  said  houses  in 
Newnham-street  and  Cromer-street,  which  were  held  for 
the  residue  of  long  terms,  of  which  the  greater  part 
were  yet  to  come.  There  was  no  freehold  estate.  The 
principal  question  was,  whether  the  leasehold  and  other 
property  (except  the  houses  in  Newnham- street  and 
Cramer-street)  ought  to  be  sold  and  converted,  or  whe- 
ther the  income  arising  therefrom  should  be  enjoyed 
by  the  widow  during  her  life  in  specie. 


Mr.  WVlcock,  for  the  Plaintiffs,  the  executors. 


Argmnmt. 
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iitfpVMMM/. 


Mr.  Rolty  for  the  widow. 

The  testator  has  given  to  his  widow  the  "  rents"  of 
his  residuary  estate  for  her  life.  How  is  effect  to  be 
given  to  that  bequest  in  a  case  where  there  is  no  real 
estate,  if  the  only  property  producing  rents  is  to  be  sold 
and  converted  into  Consols?  It  is  impossible  in  that 
case  to  satisfy  the  word.  It  is  a  specific  gift,  although 
not  in  the  strict  sense  in  which  the  word  "specific"  is 
regarded  when  it  is  applied  as  distinguishing  demonstra- 
tive from  specific  legacies.  This  distinction  in  the 
meaning  of  the  word  "specific"  has  been  recognised  in 
the  authorities  (a).  No  inference  adverse  to  this  con- 
struction can  be  drawn  from  the  separation  of  a  par- 
ticular part  of  the  leasehold  estate,  and  the  express  gift 
of  that  part,  in  its  existing  state,  to  the  tenant  for  life; 
for  that  separation  was  evidently  not  made  to  distin- 
guish the  mode  of  enjoyment  by  the  wife,  but  for  the 
purpose  of  giving  the  ultimate  interest  in  that  part  to 
the  nephew,  the  particular  legatee  in  remainder.  Nor 
can  the  word  "rents"  be  satisfied  by  the  supposition, 
that,  according  to  some  cases,  the  tenant  for  life,  even 
in  case  of  the  conversion  of  the  estate,  would  be  enti- 
tled to  "  rents "  for  one  year  from  the  testator's  death, 
for  that  right  is  excluded  by  the  later  authorities: 
Taylor  v.  Clark  (ft).  The  word  must  therefore,  in  effect, 
be  struck  out  of  the  will  if  the  property  be  converted. 
[He  cited  also  Collins  v.  Collins  (c),  Alcock  v.  Sloper  (d\ 
Goodenough  v.  Tremamondo  (e\  Darnell  v.  Warren  (/), 
and  Hinves  v.  Hinves(g).'] 


Mr.  Romilly  and  Mr.  Hallett,  for  the  parties  entitled 


(a)  1  Myl.&Cr.ll6;4Myl. 
&  Cr.  299. 

(b)  1  Hare,  161. 

(c)  2  Myl.  &  K.  703. 


(d)  2  Myl.  &  K.  699. 

(e)  2  Beav.  512. 

(/)  2  You.  &C. C.C.  290. 
(g)  3  Hare,  609. 
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in  remainder,  argued  that  the  words  "rents  and  profits, 
dividends  and  interest,"  did  not  amount  to  a  specific  gift 
of  the  leasehold  estate:  they  might  be  satisfied,  under 
the  present  law  of  wills,  by  any  real  estate,  incorporeal 
or  otherwise,  yielding  produce  in  the  shape  or  name' of 
rent,  which  the  testator  might  have  purchased  after  the 
date  of  the  will,  and  before  his  death.     It  was  nothing 
more  than  a  formal  enumeration  of  the  particulars  of 
which  the  income  might  consist.     Every  word  might 
have  taken  effect  consistently  with  the  conversion  of  the 
residuary  estate  according  to  the  rule  of  law.     "Pro- 
fits "  referred  to  the  trade  until  the  accounts  of  the 
season  were  made  up;  and  "dividends  and  interest" 
might  have  been  satisfied  by  the  state  of  the  permanent 
investments.     The  tenant  for  life  must  shew  that  he  is 
entitled  to  enjoy  the  property  in  its  existing  state,  or 
the  rule  for  the  conversion  of  all  property  in  its  nature 
perishable  must  prevail:  Mills  v.  Mills  (a),  Oakes  v. 
Strachey(b\  Benn  v.  Dixon  (c),  LicJ]fieldv.  Baker  (d), 
Sutherland  v.  Cooke  (e). 


1846. 


Vice-Chancellor  (after  stating  the  will): — 

The  property  of  the  testator  at  his  death  consisted  in 
part  of  leasehold  property,  other  than  the  leaseholds 
specifically  bequeathed  to  his  wife  for  life,  with  re* 
mainder  to  his  nephew.  He  had  no  freehold  property 
at  the  time  of  his  death.  The  only  question  I  have  to 
decide  is,  whether  (as  between  the  tenant  for  life  and 
the  remainder-man)  the  leaseholds,  other  than  those  spe- 
cifically bequeathed  to  the  widow  for  her  life,  with  re- 
mainder to  the  nephew, — die  leaseholds  being  part  of  the 


Judgment* 


(a)  7  Sim.  501. 
(6)  13  Sim.  414. 
(c)  10  Sim.  636. 


(<*)  2  Beav.  481. 
(?)  1  Coll.  498. 
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1 840.  residuary  estate  of  the  testator, — are  to  be  converted  into 
money,  and  the  proceeds  invested  in  the  funds,  accord- 
ing to  the  role  in  Howe  v.  Lord  Dartmouth  (a);  or  whe- 
ther the  widow,  the  tenant  for  life  of  the  residue,  is  en- 
titled to  receive  for  her  own  use  the  rents  of  such  lease- 
hold property,  in  its  existing  state  at  the  death  of  the 
testator. 

Cases  calling  for  a  decision  on  ibis  question  have  arisen 
in  each  branch  of  the  Court  within  the  last  few  jean, 
and  in  each  branch  of  the  Court  the  rule  appears  to 
have  been  stated  in  the  same  way.     If  the  will  mani- 
fests an  intention  that  the  general  residue  of  the  estate 
shall  be  enjoyed  by  different  persons  in  succession,  and 
there  is  nothing  to  qualify  that  simple  intention,  the 
Court,  in  order  to  effectuate  it,  converts  so  much  of  the 
testator's  estate  as  is  of  a  perishable  nature  (under  which 
head  leasehold  property  falls)  into  investments  of  a  per- 
manent kind.     But  if  the  intention  of  the  testator  ap- 
pears to  be,  that  the  first  taker  shall  enjoy  the  property 
in  that  state  in  which  it  exists  at  his  death,  the  Court  b 
bound  to  give  effect  to  that  intention.     In  the  present 
case  it  was  not  argued,  for  the  tenant  for  life,— -nor 
could  it  have  been  argued  with  success, — that  the  lease- 
hold estate,  or  any  part  of  the  general  residue,  was  spe- 
cifically bequeathed,  in  the  strict  sense  of  that  term.  A 
general  residuary  clause  is  not  the  less  general,  because 
it  contains  an  enumeration  of  some  of  the  particulars  of 
which  it  may  consist.    But  it  was  said,  and  correctly 
said,  that  it  was  sufficient  for  the  tenant  for  life  to 
shew,  from  the  words  of  the  will,  that  it  was  intended 
he  should  enjoy  the  residue  of  the  testator's  estate,  in 
the  state  in  which  it  existed  at  the  time  of  his  death; 
and  that  was  said  to  be  shewn  in  this  case  by  the  words 

(a)  7  V«.  138. 
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"  rents  and  profits,  dividends  and  interest,  of  all  the  re- 
sidue of  my  property,  including  my  money  out  at  interest 
and  in  the  public  funds."  Reserving,  for  the  present,  the 
consideration  of  the  cases  cited  for  the  tenant  for  life, 
and  admitting  that  the  word  "rents,"  as  it  occurs  in  the 
will,  may  be  material  in  connexion  with  other  circum- 
stances, the  question  first  to  be  considered  is,  whether 
that  word  alone  is,  in  this  case,  sufficient  evidence  of 
the  intention,  which  the  tenant  for  life  ascribes  to  this 
testator.     My  opinion  is  against  such  a  conclusion.    If 
the  use  of  the  word  "  rents  "  in  one  case,  with  reference  to 
leaseholds  not  specifically  bequeathed,  is  to  be  taken  as 
sufficient  evidence  that  the  tenant  for  life  of  the  residue 
was  intended  to  enjoy  the  leaseholds  in  specie,  I  do 
not  know  how  to  stop  short  of  the  conclusion  that  any 
other  word,  by  which  income  may  be  described,  is  to 
have  the  same  effect  with  reference  to  the  property 
in  respect  of  which  it  is  paid.     The  use  of  the  word 
u  dividends,"  for  example,  in  another  case,  ought  to  be 
admitted  as  sufficient  evidence  that  every  portion  of  the 
residue,  though  not  specifically  bequeathed,  the  annual 
profits  of  which  are  returned  under  the  name  of  divi- 
dends, was  also  intended  to  be  enjoyed  in  its  existing 
state,  which  would  include  every  species  of  property 
yielding  dividends,  from  Consols,  which  the  Court  con- 
siders a  permanent  fund,  down  to  the  lowest  mercan- 
tile security:   and  the  same  argument,  in  strictness, 
would  apply  to  the  word  u  interest,"  where  the  property 
yielded  income  in  the  form  of  interest.   It  appears  to  me 
impossible  to  admit  that  conclusion.     I  think  the  cor- 
rect reasoning  upon  the  words  "  rents  and  profits,  divi- 
dends and  interests,"  of  a  general  residue,  considered 
alone,  must  be  analogous  to  that  which  is  applied  to  the 
residue  itself.    The  mere  enumeration  of  particulars  in 
the  latter  case  does  not  give  a  specific  character  to  the 
bequest, — because  the  whole  clause  is,  in  effect,  a  mere 
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residuary  bequest.  I  think  the  same  observation  applie* 
to  a  case  like  this;  the  enumeration  of  particulars  of  in- 
come being  nothing  more  than  a  gift  of  the  income  of 
the  residue,  which  means  income  only.  This  conclusion 
appears  to  me  to  be  put  beyond  dispute,  when  it  is  con- 
sidered that  the  words  "rente,  profits,  dividends  and 
interest,"  in  tins  case  mean  rents,  profits,  dividends  and 
interest,  not  of  the  property  the  testator  then  had,  but 
of  such  property,  real,  personal,  or  mixed,  as  he  might 
happen  to  have  at  the  time  of  his  death.  The  same 
conclusion  arises  from  the  words  of  the  gift  oyer, 
namely,  "  the  whole  of  such  residue  of  my  said  pro- 
perty." 

The  case  of  Hinves  v.  Hinves  (a)  was  a  very  special 
one,  depending  upon  a  number  of  circumstances  which 
appeared  upon  the  face  of  the  will.  Bethune  v.  Ken- 
nedy (b)  was  argued  and  reasoned  upon  as  the  case  of  a 
specific  bequest  in  the  strict  sense  of  the  term ;  although 
it  has  been  said  that  the  word  "  specific"  must  be  un- 
derstood in  a  modified  sense.  In  Collins  y.  Collins  (c), 
the  testator  gave  to  his  wife,  for  life,  "  his  property  in 
every  shape,  and  without  any  reserve;"  and  directed  the 
property  to  be  divided  after  her  death.  I  cannot  under- 
stand how  a  direction  to  divide  could  help  the  Court  to 
determine  what  was  to  be  divided ;  but  I  do  not  think 
the  decision  turned  upon  that.  The  only  two  cases 
which  bear  any  analogy  to  the  present  are,  Pickering  v. 
Pickering  and  Goodenough  v.  Tremamondo.  In  Picker- 
ing v. Pickering,  the  word  "rents"  occurred;  but  it 
does  not  appear  to  me  that  the  word  was  relied  upon  as 
alone  constituting  a  ground  for  preserving  the  property  in 
specie.  There  are  other  and  very  elaborate  reasons  given 
for  that  conclusion.   In  Goodenough  v.  TVemamondo,  the 


(a)  3  Hare,  609. 
(6)  1M.&C.  114. 


(c)  2Myl.&K.  703. 

(d)  2  Bear.  512. 
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word  "  rents "  occurred  twice ;  and  Lord  LangdaU 
appears  to  have  thought  that  the  use  of  it  the  second 
time  was  conclusive  evidence  that  the  testator  treated 
his  property  as  unconverted  when  the  estate  in  remain- 
der fell  into  possession,  and,  therefore,  that  the  legacy 
was  specific  in  the  direct  sense  of  that  term.  And  he 
says  further,  there  was  no 'other  property  belonging  to 
the  testator,  except  the  leaseholds,  to  which  the  term 
"  rents  "  was  applicable ;  which  shews  that  he  considered 
the  bequest  as  specific  in  the  strict  sense  of  that  term. 
In  this  case,  any  property,  freehold  or  leasehold,  to  which 
the  testator  might  have  been  entitled  at  bis  death,  would 
satisfy  the  gift ;  and  that,  in  my  opinion,  shews,  that 
the  testator  could  not  have  had  any  particular  object 
in  his  mind  to  which  the  direction  was  applicable,  but 
that  he  referred  to  the  income  of  his  property  generally. 


1846. 


Judgment. 


BARTLETT  *.  BARTLETT. 


1845. 
nth  June. 


1  HE  Plaintiffs,  J.  Bartlett  and  his  infant  children,  A  residuary 
were  entitled,  under  the  will  of  the  father  of  J.  Bartlett,  "tiding  in  ' 
to  1500/.  Consols,  part  of  a  sum  of  9960t  Consols,  stand-  JjJSSTtte 
ing  in  the  names  of  the  executors  and  trustees.     The  dividends  of 
remainder  of  that  sum  was  bequeathed  to  several  other  paid  by  them  to 
children  of  the  testator,  in  various  portions,  for  their  Sieo^toeretoV 
respective  lives,  remainder  to  their  respective  children,  £«*««<*  to  be 
with  contingent  gifts  of  such  stock  among  the  survivors  Court,  to  the 
of  the  said  legatees,  in  case  of  the  death  of  any  of  them  cause,  on  the 
within  the  time  therein  mentioned,  or  without  leaving  JJr^iSwed  * 

to  a  mere  con- 
tingent interest  in  the  rand,  and  notwithstanding  that  all  the  parties  entitled  to  Tested  in- 
terests  therein  were  satisfied  with  the  conduct  and  custody  of  the  trustees,  and  opposed 
the  application. 


VOL.  IV. 


T  T 


H.  W. 
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issue. 

Bartlktt 

will. 

V, 

Bartlktt. 
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The  suit  was  to  carry  into  effect  the  trusts  of  the 


Argument.  Mr.   Cooper  and   Mr.  Shebbeare,  for  the  Plaintiffs, 

asked  for  a  direction,  that  the  entire  fund  of  9960JL 
Consols  should  be  transferred  into  Court. 

Mr.  Burge  and  Mr.  Wray>  for  the  executors  and  the 
other  children  of  the  testator,  opposed  the  application 
for  the  transfer  into  Court.  It  was  admitted,  that  the 
debts  were  all  paid,  and  the  residue  invested  in  one  sum, 
accounts  being  opeaed  by  the  trustees  with  each  of  the 
legatees  separately,  and  the  interest  of  their  several 
portions  duly  paid  to  them  according  to  the  trust.  All 
the  parties,  except  the  Plaintiffs,  were  satisfied;  and  it 
would  be  sufficient  to  bring  into  Court  the  1500/.,  to 
which  the  Plaintiffs  were  absolutely  entitled.  The 
transfer  of  the  whole  fund  would  be,  in  effect,  the  re- 
moval of  the  trustees  without  any  complaint  against 
them. 


Judgment.  The  Vice-Chancellor  held,  that  the  Plaintiffs  were 

entitled  to  require  that  the  whole  fund  should  be  brought 
into  Court  for  security,  and  made  the  order  accordingly. 
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BOREHAM  v.  BIGNALL. 

Mr  CANERIEN  moved,  that  a  Defendant,  named 
Elizabeth  Sinclair,  who  had  been  served  with  a  copy  of 
the  bill,  might  be  at  liberty  to  enter  an  appearance  with- 
out being  bound  by  the  proceedings  already  had  in  the 
cause.  A  decree  had  been  made,  directing  various 
inquiries,  and  ordering  payments  of  some  part  of  the 
fund  in  court.  Elizabeth  Sinclair  was  the  personal 
representative  of  the  widow  of  the  testator,  and  claimed 
an  interest  in  such  part  of  the  personal  estate  as  did  not 
pass  by  the  will.  She  was  a  party  against  whom  direct 
relief  was  sought,  and  she  ought  to  have  been  served 
with  the  subpoena.  He  referred  to  the  Order  XXXVII 
of  May,  1845. 


Mr.  Romitty  opposed  the  motion. — The  Defendant 
was  not  the  personal  representative  of  the  widow  at 
the  time  of  the  decree.  She  had  since  proved  the  will, 
and  the  Plaintiffs  would  now  file  a  supplemental  bill 
against  her.  She  had  been  served  with  a  copy  of  the 
bill  in  another  character. 


23rd  Awl, 
8/A  May. 

Motion,  by  a 
Defendant  who 
bad  been  served 
with  a  cory  of 
the  bill  under 
the  23rd  Order 
of  August, 
1841,  for  leave 
to  enter  an  ap- 
pearance with- 
out being 
bound  by  the 
proceedings 
which  had 
taken  place  in 
the  cause,  on 
the  ground  that 
she  ought  to 
have  been  made 
a  party  by 
subpoena,  re- 
fused ;  for  if 
the  Defendant 
was  not  a  party 
within  the  23rd 
Order,  she  was 
not  bound  by 
the  proceedings. 

Argument.. 


[The  motion  stood  over, 
filed  during  the  term.] 


The  supplemental  bill 


The  Vice-Chancellor  refused  the  motion,  without 
costs.  If  the  Defendant  were  not  a  party  within  the 
meaning  of  the  Order  XXIII  of  August,  1841,  she 
would  not  be  bound  by  any  of  the  proceedings  in  the 

t  t  2 


Judgment. 
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cause;  and,  if  she  were  a  party  within  the  order,  no 
reason  had  been  shewn  why  she  ought  not  to  be  bound 
by  such  proceedings.  In  neither  case,  therefore,  was 
the  motion  right.  Other  obvious  courses  of  proceeding 
were  open  to  her. 


1846. 
1th  May. 

The  Court  re- 
futed to  direct 
preliminary  in- 
quiries, under 
the  5th  Order 
of  the  9th  of 
May,  1839,  in 
a  creditor's 
suit,  where  the 
Plaintiff  was 
both  creditor 
and  admini- 
strator of  the 
intestate,  and 
the  bill  was 
filed  against  the 
infant  heir-at- 
law,  and  sought 
to  charge  the 
real  estate  with 
the  debts  which 
the  personal 
estate  was  in- 
sufficient to 
pay. 

Judgment. 


LEADEN  v.  LEWIN. 

A  CREDITOR  took  out  administration  to  the  estate  of 
the  intestate,  and  filed  his  bill,  on  behalf  of  himself  and 
all  the  other  creditors,  against  the  infant  heir-at-law; 
alleging  that  the  personal  estate  was  insufficient  to  pay 
the  debts,  and  praying  that  so  much  of  the  real  estate 
as  should  be  necessary  might  be  applied. 


Mr.  Eade  moved  for  preliminary  accounts  and  in- 
quiries under  Order  V  of  the  9th  of  May,  1839. 


The  Vice-Chancellor  refused  the  motion. — The 
Plaintiff,  in  his  character  of  administrator,  admitted  the 
debt  owing  to  himself  in  the  character  of  creditor. 
There  was  no  one  to  prosecute  the  accounts  of  the  per- 
sonal estate,  unless  the  infant  heir-at-law  were  to  take 
that  upon  himself.  In  that  stage  of  the  cause  he  would 
not,  in  a  suit  so  constructed,  throw  upon  the  heir-at-law 
the  burden  of  the  accounts. 
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EVANS  *.  GWILLIM.  *hMay. 

MOTION  on  behalf  of  several  Defendants  to  dismiss  An  order  to 
a  bill  for  want  of  prosecution.     Order,  that  the  plaintiff  tion  within  a 
should  file  a  replication  before  a  certain  time,  or  the  bill  £  tefaduo °f 
be  dismissed.     It  was  afterwards  found,  that,  at  the  *%?*"  ^c  * 

bill,  obtained, 

time  of  making  the  order,  one  of  the  Defendants,  in  upon  notice  of 
whose  name  the  application  was  made,  was  dead.  On  half  of  several" 
the  motion  of  the  Plaintiff,  although  the  other  Defend-  Sb?S?diih 
ants  submitted  that  the  order  might  stand  as  to  them,  of  one  of  such 

°  Defendants, 

the  order  was  discharged,  with  costs.  discharged, 

with  coats,  as 
irregular. 


Mr.  J.  H.  Palmer,  and  Mr.  Hislop  Clarke,  for  the  several 
parties. 


See  Rotolatt  v.  Cattett,  2  Hare,  186. 
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In  Easter  Term,  1845,  L.  Charles  Humfrey,  Russell 
Gurney,  George  Medd  Butt,  and  Abraham  Hayward, 
Esqs.,  were  appointed  of  her  Majesty's  Counsel. 

In  the  Vacation  after  Trinity  Term,  1845,  Sir  Wil- 
Ham  Webb  Follett,  her  Majesty's  Attorney-General, 
died.  Sir  Frederick  Thesiger,  her  Majesty's  Solicitor- 
General,  was  appointed  Attorney-General ;  and  Fitzroy 
Kelly,  Esq.,  one  of  her  Majesty's  Counsel,  was  ap- 
pointed her  Majesty's  Solicitor-General,  and  received 
the  honour  of  Knighthood. 

In  the  same  Vacation,  Montague  Chambers,  Esq.,  was 
appointed  of  her  Majesty's  Counsel;  Mr.  Serjeant  Shee 
received  a  patent  of  precedence;  and  Robert  Allen,  Esq., 
was  called  to  the  degree  of  Serjeant-at-Law. 

On  the  last  day  of  the  same  Vacation,  Her  Majesty, 
accompanied  by  His  Royal  Highness  Prince  Albert, 
visited  the  Honorable  Society  of  Lincolns'  Inn,  at  their 
New  Hall,  and  held  a  levee  in  the  Library,  at  which  Her 
Majesty  was  graciously  pleased  to  confer  the  honour  of 
Knighthood  upon  J.  F.  A.  Simpkinson,  Esq.,  the  Trea- 
surer of  that  Society.  On  the  same  occasion,  His  Royal 
Highness  Prince  Albert  was  admitted  a  Member,  and 
elected  a  Bencher  of  the  same  Honorable  Society. 

In  the  Vacation  after  Michaelmas  Term,  1845,  Edwin 
Sandys  Bain,  and  Charles  WilMns,  Esqs.,  were  called  to 
the  degree  of  Serjeant-at-Law.    • 
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PRINCIPAL    MATTERS. 


ABATEMENT. 
See  Motion. 

1.  The  defendant  in  an  abated 
suit  is  not  entitled  to  deal  with  the 
subject  of  the  suit  in  contravention  of 
orders  made  in  the  cause  before  the 
abatement:  the  proper  course  for  the 
defendant  in  such  a  case  is,  to  apply 
to  the  Court  that  the  bill  be  dismissed 
in  fault  of  revivor  by  the  proper  par- 
ties within  a  certain  time;  or  that  he 
may  be  at  liberty  to  act  notwithstand- 
ing those  orders;  or  himself  to  revive 
the  suit  and  proceed  in  it.  Fisher  v. 
FMer.  196 

2.  Interim  order  on  petition  in  an 
abated  suit,  in  the  nature  of  an  in- 
junction for  a  limited  time,  to  protect 
property  in  question  in  that  suit,  but 
administered  in  a  suit  before  another 
branch  of  the  Court, — giving  the  pe- 
titioner an  opportunity  of  applying  in 
such  other  branch  of  the  Court,  he 
undertaking  to  revive,  or  otherwise 
make  himself  a  party  to,  the  abated 
suit.  lb. 

ACCOUNT. 
See  Contempt,  4. 
Mistake,  2. 
Power,  3. 

1.  The  Court  will  not  direct  an  ac- 


count to  be  taken  with  annual  rests 
where  no  special  case  for  that  form  of 
decree  had  been  made  on  the  plead- 
ings. Neesom  v.  Clarkson.  97 
2.  Bill  for  a  partnership  account 
and  injunction.  Order,  on  motion  by 
consent,  to  take  the  accounts.  One 
of  plaintiffs  afterwards  became  bank- 
rupt, and  the  defendant  tiled  a  supple- 
mental bill,  bringing  his  assignees 
before  the  Court,  and  moved  that  the 
proceedings  undtr  the  order  might 
be  prosecuted  as  well  against  the 
new  as  against  the  original  defend- 
ants. The  Court,  with  the  cousent 
of  the  assignees,  but  without  the  con- 
sent of  the  solvent  plaintiffs  in  the 
original  suit,  made  the  order.  Hitch- 
cock  v.  Copling.                              161 

ACTION  OR  ISSUE. 
See  Tithes,  2,  3. 

ACQUIESCENCE. 
See  Lapse  of  Time,  1,  2. 

ADJOURNMENT  OF  CLAUSE. 
See  Subpoena  to  hear  Judgment. 

ADMINISTRATION  SUIT. 
1.  The  32nd  Order  of   August, 
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ADMISSION. 


ANSWER. 


1841,  enabling  a  plaintiff  to  proceed 
against  one  or  more  persons  severally 
liable,  does  not  apply  to  the  case  of 
an  administration  suit,  in  which  a 
complete  decree  cannot  be  made  un- 
less all  the  persons  liable  are  parties. 
Bigg*  v.  Penn.  469 

2.  Claim  by  a  creditor,  in  an  ad- 
ministration suit,  to  prove  the  penalty 
of  a  bond,  as  damages  for  the  non- 
performance of  a  contract.  The  Mas- 
ter reported  the  claim.  On  exceptions, 
the  Court  gave  the  creditor  liberty  to 
bring  an  action  on  the  bond.  The 
action  was  brought,  and  the  jury  found 
a  verdict  for  the  plaintiff  (the  credi- 
tor), with  but  nominal  damages.  The 
Court,  upon  this  result,  refused  the 
creditor  the  costs  of  making  the  claim 
before  the  Master,  and  the  costs  of 
the  action,  but  gave  him  the  costs  of 
the  exceptions.     Morgan  v.  EUtob. 

477 

ADMINISTRATOR. 
See  Preliminary  Inquiries. 


ADMISSION. 

An  executor,  charged  with  the  re- 
ceipt of  rents,  stated,  in  the  schedule 
to  his  examination,  that  he  had  re- 
ceived, in  respect  of  rents,  after  de- 
ductions to  a  certain  amount  for  bills 
due  from  the  testator  to  the  tenants, 
so  much;  the  Master  charged  the 
executor  with  the  whole  amount,  in- 
cluding the  alleged  deductions: — 
Held,  on  exceptions,  that,  although 
the  executor  had,  by  this  form  of  ad- 
mission, charged  himself  with  the  ag- 
gregate sum,  yet,  as  the  whole  state- 
ment must  be  read,  he  had  also 
discharged  himself,  prima  facie,  by 
the  evidence  which  it  contained  of  the 
repayment  to  the  tenants;  which  re- 
payment it  was  open  to  the  other 
parties  to  impeach.     Inge  v.  Kenny. 

452 


AGREEMENT. 
See  Charter-party. 

AMENDED  BILL. 
See  Answer,  2,  3. 
Demurrer,  2. 
Exceptions,  2. 
Joint-Stock  Company,  4. 

ANNUAL  RESTS. 
See  Account,  1. 

ANNUITIES. 
See  Payment  out  of  Court,  2. 

ANSWER. 
See  Dismissal  of  Bill,  4. 

1 .  Under  the  38thOrder  of  August, 
1841,  a  defendant  may  object  to  an- 
swer a  bill  which  is  demurrable,  al- 
though the  only  ground  of  demurrer 
be  that  the  suit  is  defective  forawant 
of  parties.     JToyev.  Wall.        "  127 

2 .  Exceptions  for  insufficiency  were 
overruled,  under  the  38th  Order 
of  August,  1841,  on  the  ground  that 
the  bill  was  defective  for  want  of  par- 
ties. The  plaintiff  then  added  the 
necessary  parties  by  amendment,  and 
the  defendant  answered  the  amend- 
ment only: — Held,  on  exceptions, 
that  the  defendant  in  such  a  case 
must  answer  not  only  the  interroga- 
tories added  by  amendment,  but  those 
in  the  original  bill  which  had  not  been 
answered.     Id.  283 

3.  The  answer  referred  to  in  the 
1 3th  (amended)  Order  of  the  3rd  of 
April,  1828,  held  to  mean  the  an- 
swer to  the  original  bill,  on  the  ground 
that,  if  it  were  construed  to  refer  to 
an  answer  to  the  amended  bill,  there 
would  be  no  limit  imposed  by  the 
order  to  the  number  of  amendments, 
until  the  Court  should  consider  them 
to  be  vexatious.  Dean  v.  Hicke*- 
botham.  302 


ATTACHMENT. 


CHARGE. 
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4.  Suggestion  by  answer  of  a  de- 
fect of  parties,  bringing  the  case  with- 
in the  39th  Order  of  August,  1841. 
Biggey.Penn.  471 

APPEARANCE. 

Motion,  by  a  defendant  who  had 
been  served  with  a  copy  of  the  bill 
under  the  23rd  Order  of  August, 
1 84 1,  for  leave  to  enter  an  appear- 
ance without  being  bound  by  the  pro- 
ceedings which  had  taken  place  in 
the  cause,  on  the  ground  that  she 
ought  to  have  been  made  a  party  by 
subpoena,  refused;  for,  if  the  defend- 
ant was  not  a  party  within  the  23rd 
Order,  she  was  not  bound  by  the  pro- 
ceedings.    Boreham  v.  BignalL    633 

APPORTIONMENT. 
An  annuity  given  for  maintenance, 
and  charged  upon  land  for  a  certain 
time  which  ceased  before  the  time  of 
the  year  at  which  the  annuity  was 
payable;  the  annuitant  was  held  en- 
titled to  an  apportioned  part  of  such 
annuity  for  the  time  between  the  last 
payment  and  the  cessation  of  the 
charge.     Sheppardv.  Wilson.      395 

APPORTIONMENT   OF    LEGA- 
CIES AND  CHARGES. 

See  Marshalling. 

APPORTIONMENT  OF  POWERS. 
See  Power,  7,  8. 

ASSENT. 
See  Priority  of  Charge. 

ASSIGNEES. 
See  Bankrupt. 

ATTACHMENT. 
See  Costs,  1,  2. 


BANKERS. 

See    Trustee    and    Cestui    que 

Trust,  6. 

BANKRUPT. 

The  disclaimer  by  the  assignees  of 
a  bankrupt  of  the  equity  of  redemp- 
tion of  a  term  of  years,  vested  in  the 
bankrupt  by  the  devise  to  him  of  the 
fee-simple  of  the  same  estate,  renders 
the  bankrupt  a  necessary  party  to  a 
bill  of  foreclosure,  eemble.  Singleton 
v.  Cox.  326 

BOTTOMRY. 
See  Ship,  3. 

BOUNDARY. 
See  Charitable  Trust,  1 . 

CHAMPERTY. 
See  Specific  Performance,  1. 

CHARGE. 

See  Marshalling. 

1.  The  testator  devised  his  estate 
to  a  trustee  upon  certain  uses,  and 
directed  him  to  raise,  by  sale  of  the 
timber  and  other  trees  growing  there- 
on, 1000/.,  which  he  bequeathed  to 
the  plaintiff,  to  be  paid  at  his  age  of 
twenty-four,  without  interest  in  the 
meantime;  and  after  giving  other  pe- 
cuniary legacies,  the  testator  be- 
queathed the  residue  of  his  personal 
estate,  subject  to  the  payment  of  his 
legacies,  debts,  funeral  and  testament- 
ary expenses,  to  certain  legatees 
therein  named: — Held,— on  demur- 
rer by  the  executor  to  a  bill  by  the 
plaintiff  to  have  the  legacy  of  1000/. 
raised  by  sale  of  the  timber,  and,  if 
the  same  should  be  insufficient,  out 
of  the  personal  estate, — that  the  le- 
gacy of  1000/.  was  not  charged  upon 
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CHARGE. 


CHARITABLE  TRUST. 


the  personal  estate.  Dickin  v.  Ed- 
wards. 273 
2.  By  a  marriage  settlement  in 
1779,  lands  were  conveyed  to  the  use 
of  the  husband  (the  settlor)  for  life; 
remainder  to  the  wife  for  life;  re- 
mainder to  the  children,  as  they,  or 
the  survivor,  should  appoint;  and,  in 
default  of  appointment,  to  the  heirs 
of  the  body  of  the  wife  by  the  hus- 
band; and,  in  default  of  such  issue, 
the  lands  to  stand  charged  with  a 
sum  of  2000/.  to  the  wife's  father,  his 
heirs  and  assigns.  In  1 798,  the  hus- 
band and  wife,  by  a  deed  reciting  the 
first  deed,  that  there  was  no  issue  of 
the  marriage,  and  that  they  intended 
to  bar  all  the  estates  and  provisions 
in  the  former  settlement,  and  to  settle 
the  lands  to  new  uses  thereby  de- 
clared, covenanted  to  levy  a  fine  for 
that  purpose,  to  enure  to  such  uses 
as  they  should  appoint;  and,  in  de- 
fault of  such  appointment,  to  the  use 
of  the  husband  for  life;  remainder  to 
trustees  for  a  term  of  years;  remainder 
to  the  wife  for  life;  and,  after  the  de- 
cease of  both,  to  the  use  of  the  heirs 
and  assigns  of  the  husband;  and,  as 
to  the  term,  upon  trust  to  raise  2000/., 
and  pay  the  same  to  the  wife,  or  as 
she  should  appoint,  and,  in  case  of 
her  death  without  appointment,  to 
her  next  of  kin.  The  fine  did  not  bar 
the  first  charge.  On  a  bill  by  the  re- 
presentative of  the  wife's  father,  who 
was  also  one  of  the  next  of  kin  of  the 
wife,  (after  the  death  of  the  husband 
and  wife  without  issue  or  appoint- 
ment), to  procure  both  sums  of  2000/. 
to  be  raised  out  of  the  settled  lands 
— Held,  that,  notwithstanding  the  re- 
cital in  the  deed  of  1798,  of  the  in- 
tention of  the  parties,  that  the  first 
charge  of  2000/.  should  be  extin- 
guished, and  although  such  charge 
still  remained,  yet  the  trusts  of  the 
term  for  raising  the  second  charge  of 
2000/.  were  not  therefore  inoperative, 
but  the  same  must  still  be  carried 


into  execution;  and  that  both  sums 
of  2000/.  must  therefore  be  raised. 
Farr  v.  Sheriffs  Dykes  r.  Farr.  512 


CHARGE  OF  DEBTS. 
See    Trustee    and    Cestui   que 
Trust,  2. 

CHARITABLE  TRUST. 

1 .  A.,  being  a  lessee  of  lands  under 
a  charity,  aud  being  also  the  owner  of 
an  adjoining  public-house  and  pre- 
mises,  was,   in    1794,    appointed  a 
trustee  of  the  charity,  and,  jointly 
with  the  other  trustees,  took  a  con- 
veyance of  the  charity  estates.    A., 
in  1817,  after  the  expiration  of  his 
lease,  took  another  lease  for  twenty- 
one  years  of  lands  of  the  charity, 
which  were  described  as  part  of  a 
room  in  the  public-house,  but  were 
not  otherwise  defined.       A.  subse- 
quently sold  the  public-house  to  the 
defendants  B.  and  C,  aod  died;  and 
B.  and  C,  in  July,  1823,  took  a  con- 
veyance and  assignment  of  the  free- 
hold premises  and  the  lease,  from  the 
executors  of  A.    In  1832,  B.  became 
a  trustee  and  executed  the  deed  of 
trust,  in  which  the  whole  of  the  room 
in  the  public-house,  and  other  parts 
of  the  premises,  were  described  as  the 
property  of  the  charity.     In  Mar, 
1843,  the  information  was  filed,  at 
the  suit  of  the  trustees  other  thanB., 
claiming  rent  in  respect  of  the  whole 
of  the  room  in  the  public-house,  and 
other  parts  of  the  premises,  as  being 
the  property  of  the  charity  in  the  oc- 
cupation of  the  defendants;  and  pray- 
ing that  the  defendants  might  be  de- 
creed to  convey  the  lands  in  question 
to  the  trustees   of   the    charity:  — 
Held,  that  the  defendant  B.,  being 
one  of  the  trustees  of  the  charity  es- 
tate,  the    si.it    could    be  sustained 
against  B.  and  C,  notwithstandwff 


CHARTER-PARTY. 


CONTEMPT. 
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the  other  trustees  might  be  able  to 
proceed  at  law  by  ejectment.  Attor- 
ney-General v.  Flint.  1 47 

2.  That,  so  far  as  the  case  was  one 
of  trast,  it  was  one  of  express  trust, 
within  the  sect.  25  of  the  stat.  3  & 
4  Will.  4,  c.  97,  and  therefore,  the 
information  having  been  filed  within 
twenty  years  after  the  conveyance  was 
executed  to  the  defendants  B.  and  C, 
the  statute  was  not  a  bar  to  the  suit. 

lb. 

3.  That  B.  and  C,  having  notice 
of  the  title  of  the  charity  to  a  part  of 
the  room  not  particularly  specified  or 
defined  by  metes  and  bounds,  could 
not  insist  on  being  purchasers  for 
value  without  notice  of  any  part  of 
snch  room;  and,  inasmuch  as  fi.  and 
C.  had  not  proved  that  they  had  ac- 
quired the  legal  estate  in  the  other 
parts  of  the  premises  claimed  by  the 
charity,  and  the  equitable  interest  of 
the  charity,  if  any,  was  prior  to  that 
of  the  defendants,  it  was  not  a  case  in 
which  the  defendants  could  rely  on 
the  defence  of  a  purchase  for  value 
without  notice.  lb. 

4.  The  Attorney-General  and  plain- 
tiffs being  entitled,  as  against  B.,  one 
of  the  tenants  in  common  in  posses- 
sion of  the  property  claimed  on  be- 
half of  the  charity,  to  an  issue  to  try 
the  right  of  the  charity  to  the  lands 
in  question,  the  other  tenant  in  com- 
mon was  held  to  be  a  proper  party 
to  the  suit  and  to  the  issue.  lb. 


CHARTER-PARTY. 

See  Pleading,  6. 
,,.  Ship,  6. 

An  agreement  between  the  owners 
and  the  merchants,  for  the  employ- 
ment of  the  ship  on  a  certain  voyage, 
not  in  writing,  but  acted  upon  by  the 
parties,  is  equivalent  to  a  charter- 
party.    Lidgett  v.  Williams.       462 


CHURCH  OF  SCOTLAND. 

See   Trustee    and    Cestui    que 
Trust,  9. 

CONFIRMATION  OF  REPORT. 
See  Purchaser. 

CONSIDERATION. 
See  Valuable  Consideration. 

CONTEMPT. 

1.  A  prisoner  in  contempt,  and 
remanded  until  he  should  answer  the 
bill,  and  clear  his  contempt,  or  the 
Court  should  otherwise  order,  filed  a 
plea,  and  obtained  an  order,  upon 
petition,  ex  parte,  at  the  Rolls,  upon 
certificate  of  plea  filed,  to  tax  the 
costs  of  the  contempt,  and  for  his 
discharge  upon  payment  or  tender  of 
such  costs;  he  did  not  pay  or  tender 
such  costs,  and  the  Court,  on  motion 
by  the  plaintiff,  ordered  the  plea  to 
be  taken  off  the  file.  Wilkinv.Nainby. 

473 

2.  A  defendant  in  contempt  cannot, 
in  answer  to  an  application  founded 
on  the  contempt,  object  that  the 
plaintiff  has  not  taken  a  step  in  the 
cause,  which  might  have  amounted 
to  a  waiver  of  the  contempt.  lb. 

3.  Sole  defendant  in  contempt 
ordered  to  be  discharged  from  prison 
on  his  own  motion,  the  sole  plaintiff 
being  dead.     Terrell  v.  Souch.     535 

4.  A  party  in  contempt  for  non- 
payment of  costs,  and  being  served 
with  an  order  nisi  to  confirm  a  report, 
may,  notwithstanding  his  contempt, 
take  exceptions  to  the  report,  and 
draw  up,  pass,  and  enter  an  order  to 
set  down  the  exceptions;  and  may 
also  present,  and  be  heard  upon,  his 
petition  to  discharge  the  report  as 
irregular,  and  for  liberty  to  open  the 
accounts  allowed  in  former  reports, 
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CONVERSION. 


COPY  OF  BILL. 


on  the  ground  that  items  therein 
were  allowed  in  the  absence  of  the 
petitioner,  and  while  the  suit  was 
abated.     Morrison  v.  Morrison.  590 


CONSTRUCTION. 
See  Legacy. 

CONTINGENT  INTEREST. 
See  Payment  into  Court. 

CONTINGENT  REMAINDER. 

Contingent  remainder  created  by  a 
limitation  to  the  use  of  the  husband 
and  wife,  and  the  survivor  and  the 
heirs  and  assigns  of  the  survivor, 
barred  by  a  fine  subsequently  levied 
by  the  husband  and  wife.  Parker  v. 
Carter.  409 

CONTRIBUTION. 

Bill  by  a  trustee  under  an  act  of 
Parliament  for  making  and  maintain- 
ing roads,  who  had  acted  in  the  trust, 
against  some  of  his  co-trustees,  for 
contribution  towards  a  debt  recovered 
from  the  plaintiff  by  bankers  who 
had  advanced  money,  under  the  orders 
of  the  trustees  for  the  purposes  of 
the  trust,— directed,  at  the  hearing, 
to  stand  over,  giving  the  plaintiff 
liberty  to  add  such  other  trustees  as 
parties  to  the  suit,  as  the  several 
defendants  by  their  answers  sub- 
mitted were  necessary  parties,  and 
liable  to  contribute,  if  they  (the  de- 
fendants) were  liable, — the  plaintiff 
electing  not  to  waive  his  right  against 
such  other  parties.  Wilson  v.  Good- 
man. 54 

CONVERSION. 

After  a  specific  gift  of  certain 
leasehold  houses  to  the  testator's 
wife   for  her  life,  she  paying  the 


ground-rents  and  performing  the  co- 
venants, with  remainder  over  to  his 
nephew,  the  testator  bequeathed  the 
"  rents  and  profits,  dividends  and 
interest,"  of  all  the  residue  of  his 
property  to  his  wife  for  her  life,  with 
a  gift  over  of  the  whole  of  the  residue 
after  her  decease  to  other  persons: 
— Held,  that  the  widow  was  not  en- 
titled to  the  enjoyment  in  specie 
during  her  life  of  that  part  of  the 
residue  which  consisted  of  leasehold 
and  other  perishable  property,  but 
that  the  same  ought  to  be  converted. 
Pickup  v.  Atkinson.  624 


COPYHOLDS. 

The  Court  might  enforce  the  spe- 
cific performance  of  an  agreement 
between  joint-tenants  of  a  copyhold 
estate  to  divide  the  land  and  hold  the 
respective  parts  in  severalty,  and  de- 
cree the  parties  to  make  mutual  sur- 
renders for  that  purpose;  although, 
before  the  stat.  4  &  5  Will.  4,  c.  35, 
the  Court  had  not  jurisdiction,  in  a 
mere  suit  for  partition,  to  decree  the 
partition  of  copyholds.  Bolton  v. 
Ward.  530 


COPY  OF  BILL. 

See  Appearance. 

Bill  by  one  child,  entitled  with  the 
other  children  to  the  residue  of  real 
and  personal  estate,  against  the  widow 
and  eldest  son  of  the  testator,  who 
were  the  trustees  and  executor,  for 
the  execution  of  the  trusts  of  the  will, 
and  administration  of  the  estate,  and 
praying  a  receiver.  The  widow  claim- 
ed a  life  estate  adversely  to  the  chil- 
dren:— Held,  that  the  residuary  le- 
gatees, who  were  defendants  (other 
than  the  executor),  were  properly 
served  with  a  copy  of  the  bill,  under 
the  23rd  Order  of  August,  1841. 
Davis  v.  J)atns.  389 


COSTS. 


DEFAULT  IS  PAYMENT,  ftc.  643 


COSTS. 

See  Administration  Suit,  2. 

Contempt,  1. 

Demurrer,  1. 

Judgment  Creditor. 

Mortgagor  and  Mortga- 
gee. 

Next  Friend,  2. 

Solicitor. 

Solicitor  and  Client,  1,  2. 

Stay  of  Proceedings,  1, 2. 

Trustee  and  Cestui  que 
Trust,  3. 

1.  The  stat.  1  &  2  Vict.  c.  110, 
ss.  16,  18,  does  not  deprive  a  soli- 
citor, who  has  attached  his  client  for 
non-payment  of  costs,  of  his  lien  upon 
the  fund  which  the  solicitor  has  re- 
covered.    Lloyd  v.  Mason.  132 

2.  An  attachment  of  the  client  for 
the  non-payment  of  costs  is  not  a 
waiver  of  the  lien  of  the  solicitor  on 
the  fund  which  he  has  recovered  in 
the  suit  in  which  the  costs  were  in- 
curred, lb. 

3.  Costs  to  he  paid  to  a  party, 
ordered,  after  his  bankruptcy,  to  be 
set  off  against  costs  ordered  to  be 
paid  by  the  same  party  before  his 
bankruptcy.     Lee  v.  Pain.  255 

4.  Where,  on  the  same  motion  by 
which  the  purchaser  asks  to  pay  his 

Irarchase-money  into  Court,  and  be 
et  into  possession,  it  is  also  asked 
that  one  purchaser  may  be  substi- 
tuted for  another,  upon  the  affidavit 
of  no  underhand  bargain,  no  addi- 
tional costs  are  incurred  by  the  par- 
ties to  the  cause,  and  costs  are  not 
ordered  to  be  paid  by  the  purcha- 
ser.     Christian  v.  Chambers.      307 

5.  The  47  th  Order  of  August, 
1841,  giving  costs  to  creditors  who 
prove  their  debts  before  the  Master, 
does  not  affect  the  costs  to  which  the 
plaintiffs  in  the  cause  are  entitled. 
Flintoff  v.  Haynes.  309 

6.  Costs  given  to  the  plaintiff,  not- 
withstanding the  bill,  raising  a  ques- 


tion on  the  construction  of  a  will,  was 
dismissed.     Cooper  v.  Pitcher.     485 

7.  Costs  given  to  the  plaintiff  out 
of  the  fund  in  question,  directed  to 
be  set  off  against  payments  out  of 
such  fund  erroneously  made  by  the 
trustees  to  the  use  of  the  plaintiff. 

lb. 

8.  Trustees  and  their  cestuis  que 
trust,  and  next  of  kin  in  the  same 
interest,  severing  in  their  defences, 
entitled  only  to  one  set  of  costs,  al- 
though stated  (at  the  bar,  but  not  by 
the  answers)  to  reside  in  parts  of  the 
country  remote  from  each  other.  Farr 
v.  Sheriffs  Dykes  v.  Farr.  528 

9.  Costs  of  a  motion  may  be  given, 
although  the  notice  of  motion  does 
not  ask  that  the  order  may  be  made 
with  costs.   Powell  v.  CockerelL  572 

COVENANT. 
See  Voluntary  Deed,  1,  2,  3,  4. 

COVENANT  TO  BUILD. 

See  Specific  Performance,  5, 
6,7. 

CREDITOR. 

See  Administration  Suit,  2. 
Costs,  5. 

CUMULATIVE  LEGACIES. 
See  Legacy,  I,  10. 

DAMAGES. 
See  Administration  Suit,  2. 

DECREE. 

See  Account,  2. 

Payment  out  of  Court,  2. 

DEFAULT  IN  PAYMENT  OF 

INSTALMENTS. 
See  Specific  Performance,  3. 
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DEVISE. 


DEVISE. 


DEFENDANTS. 

See  Costs,  8. 
Motion. 


DEMURRER. 
See  Answer,  I. 

1.  If  the  causes  of  demurrer  as- 
signed include  the  ground  of  objec- 
tion upon  which  the  demurrer  is  al- 
lowed, so  that  the  demurrer  allowed 
is  not  a  demurrer  ore  tenus,  the  costs 
will  be  given,  although  the  demurrer 
does  not  specifically  point  out  the  ob- 
jection upon  which  it  succeeds — sem- 
ble.     Lund  v.  Blanahard.  23 

2.  A  defendant  served  with  a  copy 
of  the  original  bill  under  the  23rd 
Order  of  August,  1841,  did  not  enter 
an  appearance.  At  the  hearing,  leave 
was  given  to  amend  the  bill,  by  add- 
ing parties;  the  same  defendant  was 
served  with  a  copy  of  the  amended 
bill,  and  thereupon  he  appeared  and 
demurred: — Held,  on  motion,  that 
the  demurrer  of  the  defendant  in  the 
stage  to  which  the  cause  had  arrived, 
was  irregular,  and  must  be  taken  off 
the  file.     Powell  v.  Cocker  ell.      565 


DEVISE. 

A  general  residuary  devise  and  be- 
quest, of  real  and  personal  property, 
for  such  estate  and  interest  as  the 
testator  had  therein;  the  personal  es- 
tate to  be  subject  to  the  testator's 
debts: — Held,  to  pass  the  legal  estate 
in  real  property,  of  which  the  tes- 
tator was  merely  trustee:  the  will 
creating  no  inconsistent  trusts  thereof. 
Longford  v.  Anger.  313 

2.  A  testator,  entitled  in  fee  to 
some  messuages  and  lands  in  A.,  and 
entitled  for  life  to  other  messuages 
and  lands  in  A.,  devised  his  messu- 
ages and  lands  in  A.  to  his  son,  and 
charged  his  tenement  in  A^  occupied 


by  H.,  with  certain  legacies.  The 
tenement  occupied  by  H.  was  part  of 
the  property  in  A.,  to  which  the 
testator  was  only  entitled  for  life:— 
Held,  that  it  was  not  to  be  inferred, 
from  the  description  as  his  own  of 
the  tenement  in  A.,  occupied  by  H^ 
that  the  testator  intended  to  describe 
and  devise  as  his  own  the  other  pro- 
perty in  A.,  in  which  he  had  only  an 
e»tate  for  life.     Parker  v.  Carter. 

400 
3.  A.  devised  his  estates  to  B.,  his 
son,  for  life;   remainder  to  the  first 
and  other  sons  of  B.  in  tail;  remain- 
der to  his  daughters  as  tenants  in 
common;  remainder  to  C  for  life;  re- 
mainder to  />.»  the  son  of  ft,  if  living 
at  C.'s  death,  for  life;  remainder  to 
the  first  and  other  sons  of  D.  in  tail; 
remainder  to  the  male  heir  for  the 
time  being  entitled  to  a  certain  family 
estate;  remainder  to  the  first  and  other 
sons  of  such  male  heir;  remainder  to 
the  testator's  own  right  heirs,  of  his 
name:  and  he  directed  the  residue  of 
his  personal  estate  to  be  laid  out  in 
lands,  to  be  conveyed  to  the  same  uses 
as  his  devised  estates.     B.$  his  son 
and  executor,  did  not  lay  out  the  per- 
sonal estate  as  directed  by  the  will; 
but  by  hia  will  he  directed  that  cer- 
tain real  and  personal  estate  should 
be  conveyed  and  assigned  to  the  trus- 
tees under  the  will  of  A.  upon  the 
trusts  of  that  will,  or  such  of  them  as 
could  then  be  executed;  adding,  that 
he  deemed  auch  property  an  equiva- 
lent in  value  for  the  residuum  of  his 
father's  personal  estate:  and  he  di- 
rected that  the  same  should  be  settled 
and  accepted  accordingly*    The  real 
and  personal  estate  were  not  conveyed 
or  assigned  accordingto  the  will*  On  the 
death  of  B.  without  issue,  ft  entered 
into  possession  of  the  real  estate  de- 
vised by  both  wills,  and  the  personal 
estate  bequeathed  by  the  will  of  B. 
At  the  death  of  ft,  D.  entered  into 
possession  of  the  same  real  and  per- 
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sonal  estate.  JD.  died  without  issue, 
and  at  his  death  there  was  no  male 
heir  entitled  to  the  said  family  estate: 
— Held,  that  the  ultimate  limitation 
in  the  will  of  A.  to  his  right  heirs,  of 
his  name,  vested  at  his  death,  and  not 
at  the  death  of  JD.  Wright  son  v. 
Macaulay.  487 

4.  That  the  co-heiresses  at  law  of 
B.  (or  the  parties  claiming  under 
them)  were  entitled  to  the  real  estate 
so  devised  by  the  wills  of  A.  and  B. 

lb. 

5.  That,  inasmuch  as  the  estates 
were  made  equitable  by  the  will  of 
B.y  the  Court  might  properly  send  a 
case  to  a  court  of  law,  to  try  at  the 
same  time  the  right  under  the  will  of 
A.  as  well  as  under  the  will  of  B.  lb. 

6.  That  the  personal  estate  be- 
queathed by  the  will  of  B.9  though 
not  actually  converted,  must  be 
deemed  to  be  converted  into,  and  to 
have  descended  as,  real  estate.       lb. 

.  DISCHARGE. 
See  Admission. 

DISCLAIMER. 
See  Bankrupt. 

DISCOVERY. 

1 .  In  a  suit  by  a  cestui  que  trust 
to  set  aside  a  purchase  of  the  trust 
property,  made  thirty  years  before 
by  the  trustee,  the  trustee  insisted  on 
the  knowledge  of  the  transaction  and 
long  acquiescence  therein  by  the  ces- 
tui que  trust;  and,  in  his  answer  to  a 
cross  bill,  the  cestui  que  trust  admitted 
that  he  had  an  opinion  of  counsel  on 
his  right,  which  he  had  taken  many 
years  before.  The  Court  held  the 
opinion  to  be  a  privileged  communi- 
cation, and  refused  to  order  its  pro- 
duction.    Woods  v.  Woods.  83 

2.  In  a  suit  seeking  a  partnership 
account,  the  defendant  denied  that 


any  partnership  had  existed,  but  ad- 
mitted that  the  names  of  both  of  the 
alleged  partners  had  been  used  on 
the  show-board,  and  otherwise  in  the 
business,  as  if  they  were  partners, 
but  with  the  view  only  of  introducing 
the  alleged  partner  into  the  business 
on  the  retirement  of  the  defendant; 
and  the  defendant  admitted  the  pos- 
session of  books,  accounts,  and  docu- 
ments relating  to  the  business  and 
matters  in  question,  but  said  that  they 
related  exclusively  to  his  own  title, 
and  to  matters  connected  with  his 
own  property  and  affairs  in  which  the 
alleged  partner  had  no  interest,  and 
that  they  did  not  relate  to  any  busi- 
ness carried  on  in  partnership,  or  in 
conjunction  with  the  alleged  partner: 
— Held,  that  the  statement  in  the 
answer  was  not  sufficient  to  exclude 
the  title  of  the  plaintiff  to  the  pro- 
duction of  the  documents  mentioned 
in  the  schedule.     Harris  v.  Harris. 

179 

DISMISSAL  OF  BILL. 
See  Replication,  1. 

1.  Form  of  the  notice  of  motion  to 
dismiss  a  bill  for  want  of  prosecution, 
where  the  last  step  was  a  replication 
filed  under  the  old  practice.  Spencer 
v.  Allen.  455 

2.  The  1 14th  Order  (s.  4)  of  May, 
1 845,  as  to  the  dismissal  of  bills  for 
want  of  prosecution,  applies  to  cases 
in  which  publication  passed  under  the 
old  practice,  before  the  Orders  of  May, 
1845,  came  into  operation.  Robin- 
son v.  Pur  day.  483 

3.  The  1 14th  Order  of  May,  1845, 
as  to  the  dismissal  of  bills  for  want 
of  prosecution,  does  not  apply  to  a 
case  where  the  subpoena  to  rejoin 
had  been  served,  and  there  had  been 
a  commission  to  examine  witnesses 
before  the  Orders  of  May,  1845,  came 
into  operation,  but  publication  has 
not  passed.  Prentice  v.  Phillips.  484 
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EVIDENCE. 


A.  Upon  motion  by  one  of  several 
defendants  to  dismiss  the  bill  under 
the  1st  article  of  the  114th  Order  of 
May,  1845,  the  order  to  dismiss  will 
not  be  refused  merely  on  the  ground 
that  other  defendants  have  not  an- 
swered, wtthont  shewing  sufficient 
cause  for  the  delay  in  getting  in  the 
answer  of  such  other  defendants. 
Stinton  v.  Taylor.  608 

DOCTRINE  AND   DISCIPLINE. 

See  Trustee  and  Cestui  que 

Trust,  9. 

EQUITABLE  LIEN. 
See  Foreign  Attachment. 

EQUITABLE  SEISIN. 

See  Tenancy  by  the  Curtesy, 

1,2. 

EQUITY. 

1.  Observations  on  the  rule  that 
the  plaintiff  seeking  equity  must  do 
equity.     Hanson  v.  Keating.  4 

2.  The  rule  applies  only  to  the  one 
matter  which  is  the  subject  of  a  given 
suit.    Id.  5 

3.  The  fact,  that  the  legal  remedy 
which  existed  is  obstructed  or  lost 
by  lapse  of  time,  is  no  ground  for  the 
interposition  of  a  court  of  equity. 
Ferrandy.  WiUon.  884 

4.  The  Court  will  neither  allow  the 
form  of  a  transaction  to  protect  a 
fraud,  nor  set  aside  a  transaction 
otherwise  valid,  merely  on  the  ground 
of  form.     Id.  '  386 

ESTABLISHED  CHURCH. 

See  Trustee    and    Cestui    que 
Trust,  9. 

EVIDENCE. 

See  Admission. 
Legacy,  4,21. 


FOREIGN  ATTACHMENT. 

EXAMINATION. 
See  Admission. 

EXCEPTIONS. 

See  Answer,  2. 
Contempt,  4. 
Next  of  Kin. 

1.  Report  of  the  Master  that  be 
had  not  thought  fit  to  allow  certain 
charges  or  payments  without  the  di- 
rection of  the  Court  i—Held,  to  leans 
the  propriety  of  the  allowance  open, 
and  not  to  render  exceptions  necessary 
in  order  to  raise  the  question.  John- 
mm  v.  Child.  m  .  90 

2.  After  exceptions  for  insufficiency 
overruled,  under  the  38th  Order,  and 
an  answer  put  in  to  an  amended  bill, 
motion  for  leave  to  except  to  the  an- 
swer, notwithstanding  the  former  or- 
der on  the  exceptions,  refused.  Kq/e 
v.  Watt.  l28 

EXECUTOR. 

See  Admission. 

Payment  into  Court. 
Trustee    and    Cestui    aw 
Trust,  2,  4,  7,  8. 

EXECUTORS     AND     ADMINI- 
STRATORS. 
See  Power,  1,  2. 

FORECLOSURE. 
See  Husband  and  Wife. 

FOREIGN  ATTACHMENT. 
The  plaintiffs  advanced  several  sums 
of  money  to  S.,  M„  and  W.%  on  the 
security  of  shipments  coming  to  them 
as  return  remittances  from  their  cor- 
respondents in  Hay  ft,  which  shipments 
they  directed  the  Haytxan  bouse  to 
consign  to  the  plaintiffs.  The  Bay 
tian  house  was  informed  of  *ne J?00" 
tracts,  and  promised  the  plaintife  to 
make  the  remittances  accordingly  1* 


GENERAL  ORDERS. 

June,  1842,  a  cargo  of  goods  was  pre- 
pared by  the  Haytian  house  as  return 
remittances;  and  they  directed  the 
plaintiffs  to  insure  a  part  of  the  cargo 
on  the  account  of  8.,  and  informed 
W.  that  a  part  of  the  cargo  was  in- 
tended for  him,  which  W.  communi- 
cated to  the  plaintiffs.  The  resident 
partner  in  the  Haytian  house  died  in 
June,  1842,  after  the  cargo  had  been 
shipped,  but  before  it  was  consigned; 
and  his  administratrix  consigned  the 
cargo  to  2*.,  in  London,  under  whose 
orders  it  was  sold,  and  by  whom  the 
proceeds  were  received  in  December, 
1842.  S.  $•  Co.,  creditors  of  the 
Haytian  house,  on  the  29th  of 
August,  1842,  attached  by  foreign 
attachment,  according  to  the  cus- 
tom of  London,  the  goods  of  the 
Haytian  house  in  B.9s  hands.  By  a 
letter,  dated  the  7th  of  September, 
1842,  the  surviving  partner  in  the 
Haytian  house  directed  B.  to  hold 
the  cargo  for  8.,  M.,  and  W.  in  cer- 
tain parts.  On  a  bill  and  motion  to 
restrain  the  proceedings  of  8.  $•  Co. 
against  B.,  in  the  Lord  Mayor's  Court, 
~Held,  that  the  right  of  the  plain- 
tiffs, if  any,  was  an  equitable  and  not 
a  legal  right;  that  the  plaintiffs  were 
entitled  to  the  aid  of  the  Court  in  the 
trial  of  the  right;  and  that  the  pro- 
ceedings in  the  Lord  Mayor's  Court 
should  be  restrained  by  injunction. 
Cotesworth  v.  Stevens.  185 

FOREIGN  COURT. 
See  Jurisdiction,  2. 

FREE  CHURCH. 
See   Trustee    and    Cestui    que 
Trust,  9. 


GENERAL  ORDERS. 

XIII.  (Amended)  of  April,  1828. 

See  Answeb,  3. 

VOL.  IV. 
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V.  of  9th  of  May,  1839. 

See  Preliminary  Inquiries. 

Of  August,  1841. 

See  Jurisdiction,  1. 

XXIII.  of  August,  1841. 

See  Appearance. 
Copy  of  Bill. 
Demurrer,  2. 

Trustee    and    Cestui     que 
Trust,  8. 

XXX.  Id. 

See   Trustee    and    Cestui    que 
Trust,  2. 

XXXII.  Id. 

See  Administration  Suit,  1. 
Trustee    and     Cestui     que 
Trust,  10. 

XXXVIII.  Id. 

See  Answer,  1,  2. 
Exceptions,  2. 

XXXIX.  Id. 

See  Answer,  4. 

XLVI.  Id. 

See  Interest. 

XLVII.  Id. 

See  Costs,  5. 

Of  May,  1845. 

Where  the  time  allowed  for  taking 
a  certain  step  in  a  cause  expired  be- 
fore the  General  Orders  of  May,  1845, 
came  into  operation,  those  orders  do 
not  revive  it.     Medhurst  v.  Jllison. 

480 

I.  Of  May,  1845. 

The  repeal  of  former  orders  by  the 
1st  Order  of  May,  1845,  does  not  de- 
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INJUNCTION. 


prive  a  party  to  a  cause  of  any  right 
which  he  had,  according  to  the  practice 
of  the  Court,  acquired  under  the  re- 
pealed order.     Brandt  v.  Eppe.    343 

XIV.  of  May,  1845,  art.  4. 
See  Replication,  3. 

XVI.  of  May,  1845,  art.  41. 
See  Replication. 

XXXIII.  of  May,  1845,  art.  1  and  2. 

Form  of  the  order  for  service  abroad, 
under  the  1st  and  2ud  articles  of  the 
33rd  General  Order  of  May,  1845. 
Whitmore  v.  Ryan.  6 1 2 

XXXIII.  of  May,  1845. 
See  Jurisdiction,  2. 

LXXVI.  Id. 
See  Stat.  1  Will.  4,  c.  36. 

LXXVII.  Id. 

See  Pro  Confesso. 

LXXVIII.  Id. 

See  Pro  Confesso. 

XCIII.  Id. 

See  Dismissal  of  Bill,  1 . 
Replication,  2. 

CXIV.  Id. 
See  Dismissal  of  Bill,  2,  3,  4. 

HEIR-AT-LAW. 

See  Preliminary  Inquiries. 
Voluntary  Deed,  6. 

HUSBAND  AND  WIFE. 
See  Contingent  Remainder. 
Power,  1,  9. 
Tenant  by  the  Curtesy. 

Husband  and  wife  assigned  by  way 


of  mortgage  the  equitable  interest  of 
the  husband  in  right  of  his  wife  in  a 
term  of  years.  The  mortgagee  filed 
his  bill  against  the  husband  and  wife 
and  the  trustee  of  the  legal  estate, 
for  a  foreclosure  and  assignment  of 
the  term: — Held,  upon  the  authority 
of  Sturgis  v.  Champneys,  that  the 
wife  was  entitled  to  a  provision  for 
her  life,  by  way  of  settlement,  ont  of 
the  mortgaged  premises.  Hanwn  v. 
Keating.  1 

IMPLICATION. 
See  Legacy,  25. 

IMPROVEMENTS. 
See  Mistake,  1. 

INCUMBRANCE. 
See  Priority  of  Charg*. 

INFANT. 

See  Next  Friend,  1,  2. 
Solicitor. 

INGROSSING  CLERK. 
See  8upprb88Ino  Depositions. 

INJUNCTION. 
See  Abatement,  2. 

Foreign  Attachment. 
Joint-Stock    Company,  I 

5,  6,  7. 
Pleading,  6. 
Ship,  5,  6. 

Trustee   and  Cestui  que 
Trust,  9. 

1 .  Form  of  the  common  injunction 
restraining  proceedings  at  law  touch- 
ing the  matters  in  question  in  the 
cause.     Lund  v.  Blanskard.         31 

2.  Whether  the  Court  will  grant 
an  injunction,  restraining  a  party  from 
taking  a  ship  to  any  other  than  & 
certain  port,  thereby,  in  effect,  com- 
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pelliog  him  to  proceed  to  such  port — 
quaere  T    lAdgett  v.  Williams.      465 

INROLMENT  OP  ORDER. 

An  order  refusing  a  motion  for  a 

new  trial  of  an  issue  devisavit  Tel  non, 

may  be  inrolled  at  the  application  of 

either  party.     M'Qregor  v.Topham. 

162 

INSURABLE  INTEREST. 
See  Policy  op  Insurance. 

INTEREST. 

The  reference  to  compote  interest, 
under  the  46th  Order  of  August, 
1841,  on  debts  not  by  law  carrying 
interest,  may  be  made  on  farther  di- 
rections, although  not  made  at  the 
hearing.    Flintqfv.  Hayne*.      309 

INVESTMENT. 

See  Trustee  and  Cestui  que 
Trust,  5,  6. 

IRREGULARITY. 
See  Motion. 

ISSUE  ON  ACTION. 
See  Tithes,  2,  3. 

JOINT-STOCK  COMPANY. 

1.  Bill  by  some  of  the  shareholders 
of  a  joint-stock  bank,  on  behalf  of 
themselves  and  all  the  other  share- 
holders, (except  the  defendants), 
charging  the  directors  of  the  bank 
and  others  of  the  defendants  with 
fraudulent  misapplication  of  the  funds 
of  the  bank;  with  having  borrowed 
from  third  parties  (who  were  also 
defendants)  monies  in  the  name  of 
the  bank,  for  private  and  improper 
purposes;  and  with  having,  by  their 
public  officer,  suffered  judgment  to 


be  recovered  against  the  bank,  by 
such  third  parties,  for  the  amount  of 
such  advances,  in  order  that  the  same 
might  be  recovered  from  the  share- 
holders of  the  bank;  charging  also 
the  defendants  with  making  use  of 
the  proceedings  under  the  judgment 
to  enforce  payment  from  the  share- 
holders of  a  call  of  3/.  per  share,  not 
warranted  by  the  deed  of  association; 
and  praying  that  the  debts  and  lia- 
bilities of  the  bank  might  be  ascer- 
tained, and  the  assets  applied  in 
satisfying  them,  and  an  injunction 
issued  to  restrain  process  by  the  de- 
fendants (the  third  parties)  against 
the  plaintiffs  under  the  judgment: 
— Held,  on  demurrer,  that  certain 
shareholders  of  the  bank  who  had 
paid  the  call  of  3/.  per  share,  and 
who  were  thereupon,  by  express  en- 
gagement with  the  bank,  relieved 
from  proceedings  under  the  judg- 
ment, were  necessary  parties  to  the 
suit;  and  that,  inasmuch  as  such  par- 
ties, not  being  named  as  defendants, 
must  be  regarded  as  plaintiffs  under 
the  general  description  of  other  share- 
holders, the  suit  was  improperly 
framed  on  the  ground  of  misjoinder. 
Lund  v.  Blanshard.  9 

2.  That,  where  the  defendants, 
the  third  parties,  had  aided  in  the 
misapplication  of  the  funds  in  the 
manner  stated,  they  might  be  pro- 
perly made  defendants  to  a  suit  by 
the  cestui  que  trust;  and  that  a  bill 
seeking  relief  both  against  such  third 
parties  and  the  directors  of  the  bank 
was  not  multifarious.  lb. 

3.  The  deed  of  association  of  a 
joint-stock  company  provided  that 
the  business  of  the  company  should 
be  transacted  by  six  directors;  four 
directors  conducted  such  business 
for  a  considerable  time,  and  had 
various  dealings  with  a  third  party, 
as  agent  of  the  company: — Held, 
that  it  was  not  competent  to  such 
third  party  to  object,  in  a  suit  against 
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him,  that  the  four  directors  did  not 
sufficiently  represent  the  company. 
Benson  v.  Hadfield.  32 

4.  Amendment  of  a  hill  brought 
by  some  of  the  members  of  a  joint- 
stock  company,  on  behalf  of  them- 
selves and  all  the  other  shareholders, 
except  the  defendants,  by  striking 
out  "  on  behalf  of  themselves  and  all 
the  other  shareholders"  &c,  and 
making  it  the  bill  of  the  plaintiffs 
named  on  the  record  only.  Jones  v. 
Rose.  52 

5.  A  suit  by  some  partners  in  a 
joint-stock  banking  company,  on  be- 
half of  themselves  and  the  other 
shareholders,  to  restrain  a  creditor  of 
the  company  from  suing  the  share- 
holders for  a  debt  alleged  to  have 
been  inequitably  created.  The  com- 
mon injunction  restrained  the  defend- 
ants from  proceeding  at  law  against 
the  plaintiffs  touching  the  matters  in 
question: — Held,  that  the  common 
injunction  in  terms  only  protected  the 
plaintiffs  named  on  the  record;  and 
that,  therefore,  a  proceeding  by  the 
defendants  against  the  other  share- 
holders not  individually  named  was 
no  breach  of  the  injunction.  Lund*. 
Blanshard.  290 

6.  That,  if  the  plaintiffs  on  the 
record  could  procure  the  other  share- 
holders to  submit  to  the  same  terms 
as  the  plaintiffs  on  the  record  must 
submit  to,  the  Court  would,  on  an 
interlocutory  application  by  the  plain- 
tiffs on  the  record,  give  the  same  re- 
lief or  protection  to  the  other  share- 
holders as  to  the  plaintiffs  on  the 
record.  Jfc. 

7.  That,  in  the  circumstances  of 
the  case,  a  special  application  was 
necessary  to  give  the  full  benefit  of 
the  injunction  to  the  shareholders  not 
named  on  the  record;  and  that,  for 
such  purpose,  it  was  necessary  to  shew 
that  such  other  shareholders  stood  in 
the  same  situation  as  the  plaintiffs 
named  on  the  record,  but  not  neces- 


sary to  shew  that  the  other  share- 
holders were,  on  the  merits  of  the 
case,  entitled  to  the  injunction;  and 
that  it  was  competent  to  the  defend- 
ants to  shew  any  special  circumstances 
which  would  make  it  unjust  to  extend 
the  benefit  of  the  injunction  to  the 
other  shareholders.  Lund  v.  Bhtn- 
shard.  290 

8.  Whether,  in  a  suit  by  a  few  of 
the  shareholders  of  a  company,  on  be- 
half of  themselves  and  the  other 
shareholders,  it  is  competent  to  some 
of  such  other  shareholders,  who  may 
disapprove  of  the  suit,  to  move  the 
Court  that  the  suit,  so  far  as  it  is  in- 
stituted on  their  behalf,  may  be 
stayed — quaere.     Id.  299 

JUDGMENT  CREDITOR. 

In  a  suit  by  a  judgment  creditor 
against  his  debtor,  to  give  effect  to  a 
charge,  under  the  1  &  2  Vict.  c.  1 10, 
on  the  interest  of  the  debtor  in  an 
estate  of  which  he  was  mortgagee, 
which  was  vested  in  trustees  for  sale 
to  satisfy  incumbrances  and  pay  the 
surplus  to  the  mortgagor,  a  sale  of 
the  estates  was  directed,  and,  the  pur- 
chase-money proving  insufficient  to 
satisfy  the  charges  thereon,  the  plain- 
tiff was  held  entitled  to  be  paid  his 
debt  and  costs  in  priority  to  the  costs 
of  the  mortgagor  or  mortgagee  of  the 
estate,  or  any  other  of  the  defendants, 
except  the  trustees  for  sale.  Clart 
v.  Wood.  81 

JURISDICTION. 
See  Ship,  1,  4,  5. 

1.  Jurisdiction  or  discretionary 
power  of  the  Court,  by  the  effect  of 
the  statute  8  &  9  Vict.  c.  105,  s.  2, 
to  vary  or  relax  the  terms  of  the 
General  Orders  of  August,  1841. 
Medhurst  v.  Allison.  479 

2.  The  33rd  Order  of  May,  1&45, 
which  enables  the  Court  to  order  the 
service  of  the  subpoena  to  appear  and 
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answer  upon  a  defendant  out  of  the 
jurisdiction,  does  not  apply  exclusively 
to  suits  concerning  lands,  stock,  or 
snares,  within  the  statutes  2  Will.  4, 
c.  33,  and  4  &  5  Will.  4,  c.  82,  but 
gives  the  Court  a  discretion,  according 
to  the  circumstances  of  the  case,  to 
permit  such  service  in  any  suit  what- 
ever.   WMtmore  v.  Ryan.  6 1 2 

LAPSE  OP  TIME. 

I.  The  tenant  for  life  of  an  estate, 
who  was  also  devisee  in  trust  in  re- 
mainder for  the  children  of  the  testa- 
tor, with  a  power  of  appointment  by 
will  amongst  them,  purchased  and  ob- 
tained from  the  objects  of  the  power, 
a  release  of  their  reversion  at  an  un- 
dervalue, and  devised  the  estate  to  her 
son  in  fee,  charged  with  debts  and 
legacies.     The  son  took  possession  of 
the  estate,  and  paid  off  the  legacies 
and  charges.     Fourteen  years  and  a 
half  after  the  death  of  the  tenant  for 
hie,  and  seventeen  years  after  the  pur- 
chase of  the  reversion,  the  assignee 
of  one  of  the  vendors,  an  object  of  the 
power,  who  had   become  insolvent, 
filed  his  hill  to  set  aside  the  sale: — 
Held,  that  the  lapse  of  time  was  a  bar 
to  the  relief;  and  that  the  mere  cir- 
cumstances of  the  poverty  of  the  ces- 
tui que  trust  was   not  sufficient  to 
excuse  the  delay.     Roberts  v.  Tun- 
stall.  257 

2.  Semble,  that  the  time  which 
might  elapse  after  such  a  transaction, 
during  the  life  of  the  tenant  for  life 
who  was  the  donee  of  the  power, 
would  not  alone  be  considered  as 
amounting  to  laches.  76. 

3.  Deed  executed  in  September, 
1790,  not  ineffectual  by  lapse  of  time 
only,  in  declaring  the  uses  of  a  fine 
levied  in  Hilary  Term,  1788.  Parker 
v.  Carter.  409 

LEASEHOLD  ESTATE. 
See  Conversion. 


LEGACY. 
See  Charge. 

1.  Doctrine  of  the  Court  in  the 
construction  of  testamentary  papers 
containing  repeated  legacies  to  the 
same  objects,  where  the  questions 
are,  whether  the  instruments  are  in- 
tended to  be,  either  wholly  or  in  part, 
additional  or  substituted  one  for  an- 
other, and  whether  particular  legacies 
contained  in  such  instruments  are 
substitutional  or  cumulative.  Lee  v. 
Pain.  201 

2.  Legacies  by  different  instru- 
ments to  the  same  legatee,  simpliciter, 
are  cumulative,  unless  the  plain  effect 
of  the  separate  gifts  is  contradicted 
by  the  construction  of  the  latter  in- 
struments, or  by  presumption  of  law. 
Id.  216 

3.  The  right  to  the  repeated  lega- 
cies in  such  cases  does  not  depend 
upon  a  legal  presumption,  but  is 
found  in  the  construction  and  effect 
of  the  instruments;  and  no  extrinsic 
evidence  is  admissible  to  prove  that 
the  legatee  was  intended  to  take  one 
legacy  only.  lb. 

4.  If  the  right  of  the  legatee  to 
legacies  repeated  in  different  instru- 
ments depended  upon  a  legal  pre- 
sumption only,  evidence  would  be 
admissible  to  rebut  it.  lb. 

5.  Whether  the  words  "in  ad- 
dition," in  any  case,  add  to  the  effect 
of  a  bequest  without  those  words — 
qiuere.     Id.  218 

6.  The  argument  on  the  omission 
of  the  words  "fin  addition  "  answered, 
by  referring  to  the  omission  of  the 
words  "in  substitution."  Id.        221 

7.  The  repetition  in  the  latter  in- 
strument of  some  legacies,  and  not  of 
others,  implies  that  a  benefit  is  in- 
tended in  the  case  of  the  former  lega- 
tees greater  than  in  the  case  of  the 
latter.     Id.  222 

8.  The  circumstance,  that  the  dif- 
ferent  legacies  carry  interest  from 
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different  dates,— or  whatever  else  dis- 
tinguishes the  twe  legacies, — is  fa- 
vourable to  the  claim  of  the  legatee 
to  both.     Lee  v.  Pain.  223 

9.  Legacies  to  strangers  differ  from 
legacies  to  children,  in  that,  in  the 
former  case,  there  is  no  relative  mea- 
sure of  the  bounty  of  the  testator, 
and  no  ground  for  presuming  that,  as 
to  them,  every  separate  instrument 
is  not  to  have  a  separate  operation. 
Id.  224 

10.  Reasoning  in  aid  of  the  con- 
struction of  repeated  legacies,  where 
the  words  "  in  addition  "  and  "  in  sub- 
stitution" are  used  in  some  cases 
and  not  in  others,  and  the  latter 
words  are  only  used  in  cases  where 
the  diversity  of  the  legacies  would 
otherwise  prevent  them  from  being 
construed  as  substitutionary.  Id.  233 

11.  Application  to  the  earlier  in- 
struments of  a  construction  of  certain 
words  founded  upon  the  use  made  by 
the  testatrix  of  those  words  in  the 
later  instruments.     Id.  236 

12.  The  right  of  a  legatee,  under 
the  general  rule  of  construction,  to 
several  legacies  bequeathed  by  differ- 
ent instruments,  is  not  repelled  by 
circumstances  which  only  raise  a  mere 
balance  of  argument  that  the  legacies 
are  substitutional.  In  such  a  ease, 
the  pecuniary  legatees,  and  not  the 
residuary  legatees,  are  entitled  to  the 
benefit  of  the  doubt  which  the  form 
of  the  bequests  has  created.  lb. 

13.  As  to  substitutionary  instru* 
ments.  The  decision  in  the  case  of 
the  Duke  of  St.  Albans  v.  Beauclerk 
founded  upon  the  consideration,  that 
the  codicils  were  part  of  the  same  in- 
strument as  the  will.    Id.  240 

14.  Cases  in  which  the  effect  of 
the  first  gift  would  depend  in  some 
measure  on  the  events  which  should 
happen  amongst  the  legatees,  and  in 
which  repeated  bequests  have  been 
construed  as  substitutionary,  from 
changes  amongst  the  legatees,  or  al- 


terations in  their  position,  which  had 
occurred  between  the  dates  of  the  se- 
veral instruments.   Leev.Pavi.  242 

15.  Difference  of  construction, 
where  all  the  legatees  in  a  wiH  art 
provided  for  in  a  codicil,  and  where 
the  codicil  contains  repetitions  of  some 
of  the  legacies  in  the  will,  but  not  of 
all.    Id.  246 

16.  Thetestatrix  bequeathed  1500/. 
to  Mrs*  B.  for  her  life,  for  her  sepa- 
rate use,  with  remainder  to  her  hus- 
band for  his  life,  and  with  remainder 
to  all  and  every  the  child  and  child- 
ren of  Mrs.  2?.,  living  at  her  decease, 
in  equal  shares.  Afterwards,  b j  a 
codicil,  the  testatrix  revoked  the  said 
legacy  of  1500/.  erven  by  her  will  to 
Mrs.*!?.,  her  husband  and  children, 
and  instead  thereof  gave  1000/.  to 
each  of  them,  upon  similar  trusts  for 
the  said  Mrs.  B.9  her  husband  sod 
children,  as  were  contained  in  her 
will  as  to  the  1500/.  The  legatee, 
Mrs.  £.,  died  in  the  lifetime  d  the 
testatrix,  leaving  her  husband  and 
seven  children.  One  child  afterwards 
died  in  the  lifetime  of  the  testatrix: 
—Held,  that  the  husband  and  six 
children  who  survived  the  testatrix 
were  entitled  to  8000/.,  to  be  settled 
for  the  benefit  of  the  husband,  with 
remainder  to  the  children.    Id.  225 

17.  As  to  the  legacy  in  respect  of 
any  child  of  Mrs.  B.,  who  (if  Mrs. 
B.  had  herself  survived  the  testatrix) 
should  have  survived  the  testatrix, 
and  died  in  the  lifetime  of  Mrs.  B.— 
qu&re.  & 

18.  Legacy  of  100/.  to  the  three 
sisters  of  A. ;  A.  had  four  sisters.  The 
Court  will  reject  the  word  "  three,1 
and  give  the  100/.  to  the  four.  U.M 

19.  A  release  by  one  of  the  sisters 
to  the  other  three  does  not  aid  thar 
claim  to  the  legacy  under  the  will.  J&. 

20.  Gift  to  B.  for  life,  with  re- 
mainder to  the  children  of  B.  li"nS 
at  his  decease,  equally  between  them. 
B.  died  in  the  lifetime  of  the  testa- 
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trix,  leaving  three  children,  one  of 
whom  afterwards  died  in  the  lifetime 
of  the  testatrix:— Held,  that  there 
was  no  lapse  of  the  third  part  of  the 
legacy  by  the  death  of  one  of  the 
children  of  B.  after  him,  and  before 
the  testatrix;  and  that  the  two  sur- 
viving children  were  entitled  to  the 
whole  legacy.     Lee  v.  Pain.        250 

21.  The  testatrix  bequeathed  "to 
Mrs.  and  Miss  B.,  the  widow  and 
daughter  of  the  late  B.,  200/.  each. 
At  the  date  of  the  testamentary  in- 
strument, there  were  no  persons  an- 
swering the  description.  The  legacy 
was  claimed  by  a  Mrs.  W.  (the  daugh- 
ter of  the  late  B.)  and  her  daughter 
Miss  W.  (the  granddaughter  of  the 
late  B.):  it  was  proved  that  the  tes- 
tatrix was  intimately  acquainted  with 
the  late  B.,  and  also  with  Mrs.  and 
Miss  W.,  and  used  to  call  them  by 
Mrs.  W.'s  maiden  name  of  B.: — 
Held,  that  this  evidence  was  admis- 
sible, and  Mrs.  and  Miss  W.  were  de- 
clared to  be  entitled  to  the  legacies. 
Id.  251 

22.  Bequest  to  "  Miss  Sarah  Jame- 
son." There  was  no  Miss  Sarah 
Jameson.  The  testatrix  was  acquaint- 
ed with  Mrs.  Sarah  Jameson,  and  her 
daughter,  Miss  Frances  Ann  Jameson. 
Frances  Ann  Jameson  was  held  to  be 
entitled  to  the  legacy.     Id.  253 

23.  Gift  by  the  will  of  100/.  to 
Highbury  College;  and  of  another 
100/.  by  the  second  codicil,  under  a 
gift  of  that  sum  to  each  of  the  chari- 
ties mentioned  in  the  will.  In  the 
same  codicil  was  a  legacy  of  500/.  to 
Hoxton  Academy.  The  establishment 
known  as  Highbury  College  was  for- 
merly called  Hoxton  Academy.  There 
was  no  Hoxton  Academy  at  the  date 
of  the  codicil  or  subsequently,  but 
other  charitable  societies  had  for 
some  time  ocupied  the  premises: — 
Held,  that  Highbury  College  was  not 
entitled  to  the  legacy  of  500/.  Jtf.254 

24.  Residuary  gift,  upon  trust  for 


the  testator's  wife  for  life,  if  she  should 
so  long  continue  his  widow;  and,  from 
and  after  her  death  or  marriage,  upon 
trust  to  pay  and  divide  the  whole 
thereof  equally  amongst  all  and  every 
the  testator's  nephews  and  nieces, 
share  and  share  alike,  within  six 
months  after  they  should  become  en- 
titled thereto:— Held,  that  the  resi- 
duary share  of  one  who  died  in  the 
lifetime  of  the  widow  passed  to  his 
representatives.  Packham  v.  Gregory. 

396 
25.  Legacy  to  A.,  and,  in  case  A. 
shall  die  in  the  testator's  lifetime, 
without  issue,  then  over.  A.  died  in 
the  testator's  lifetime,  leaving  a  child: 
the  child  is  not  entitled  to  the  legacy. 
Cooper  v.  Pitcher*  485 

LEGAL  TITLE. 
See  Ship,  1. 

LIEN. 

See  Mistake,  1,  2. 
Ship,  2. 
Solicitor  and  Client. 

MAINTENANCE. 
See  Specific  Performance,  1. 

MANAGING  OWNERS. 
See  Pleading,  6. 


MARSHALLING. 

1.  The  testator,  by  his  will,  be- 
queathed an  annuity  to  his  wife  for  her 
life,  and  made  it  a  primary  charge,  in 
preference  to  all  other  legacies,  on  a 
leasehold  estate,  which  was  (together 
with  certain  policies  of  insurance  on 
the  life  of  the  testator)  subject  to  two 
mortgages;  and  he  directed  that,  if 
the  rents  and  profits  of  such  lease- 
hold estate  should  be  insufficient  to 
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pay  the  wife's  annuity,  then  the  same 
should  be  paid  out  of  hia  [other]  per- 
sonal estate.  The  mortgages  were 
paid  off  by  the  executors  out  of  the 
produce  of  the  policies,  and  the  gene- 
ral personal  estate:— Held,  that  the 
wife's  annuity,  so  far  as  it  fell  upon 
the  personal  estate,  other  than  the 
leasehold  estate  specifically  charged, 
was  not  entitled  to  priority  oyer  the 
other  legacies.  Johnson  v.  Child.  87 
2.  That  the  mortgage  debts,  to 
which  the  leasehold  estate  specifically 
charged  with  the  annuity  was  subject, 
should  be  apportioned  rateably  upon 
the  leasehold  estate  and  the  policies 
of  insurance,  according  to  their  re- 
spective value  and  amount;  and  that 
the  legatees  (other  than  the  wife)  were 
entitled  to  have  the  assets  marshalled, 
and  to  stand  in  the  place  of  the  mort- 
gagees of  the  leasehold  estate,  to  the 
extent  of  that  part  of  the  mortgage 
debts  which  should  be  apportioned 
thereupon.  lb. 


MISJOINDER. 

See  Joint-Stock  Company,  1. 
Trustee    and    Cestui     que 
Trust,  7. 


MISTAKE. 
See  Charge. 

1 .  The  wife,  being  entitled  in  equity 
to  real  estate  under  a  contract  of  sale, 
entered  into  before  her  marriage,  the 
husband,  after  their  marriage,  com- 
pleted the  purchase  and  took  the  con- 
veyance to  himself;  afterwards,  acting 
upon  the  supposition  that  the  estate 
was  his  own,  the  husband  laid  out 
money  in  improvements  upon  it,  and 
ultimately,  in  the  lifetime  of  the  wife, 
under  the  same  mistake,  sold  the 
estate,  and  the  purchasers  took  a 
conveyance  from  him.  The  hus- 
band survived  the  wife.     After  the 


death  of  the  husband,  the  heir-at-law 
of  the  wife  recovered  the  estate  from 
the  purchasers  by  a  suit  in  equity:— 
Held,  that  the  husband,  and  the  par- 
chasers  from  him,  were  entitled  in 
that  suit  to  a  lien  on  the  estate  in  re- 
spect of  the  purchase-money  paid  by 
the  husband;  and  seinble,  also  in 
respect  of  the  monies  expended  on 
lasting  improvements.  Neaom  v. 
Clarkeon.  97 

2.  That  the  husband,  and  the  par- 
chasers  from  him,  ought,  if  they  ac- 
cepted the  relief  offered  to  them  by 
way  of  lien  on  the  estate,  to  be  treated 
as  mortgagees  in  possession,  and  in 
that  character  to  account  for  the  rents 
and  profits  received  by  the  husband 
and  the  purchasers,  as  well  during  the 
life  of  the  wife  as  after  her  death.  U. 

MODUS. 
See  Tithes,  2,  3. 

MORTGAGOR  AND  MORTGA- 
GEE. 

See  Husband  and  Wipe. 
Judgment  Creditor. 
Policy  op  Insurance. 

A  redemption  suit.  An  incum- 
brancer, to  whom  a  sum,  greater  than 
the  balance  found  due  to  him,  had 
been  tendered  before  the  bill  w*» 
filed,  ordered  to  pay  the  costs.  B* 
berts  v.  William*.  m 

MOTION. 

See  Accounts. 
Costs,  4,  9. 

An  order  to  file  a  replication  within 
a  certain  time,  or  in  default  to  dismiss 
the  biU,  obtained  upon  notice  of  mo- 
tion on  behalf  of  several  defendants, 
after  the  death  of  one  of  such  defend- 
ants, discharged  with  costs  as  irregu- 
lar.   Evans  v.  Gwtilim.  635 


NEXT  OF  KIN. 
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MULTIFARIOUSNESS. 

See  Joint-Stock  Company,  2. 
Plea. 

Trustee   and   Cestui    que 
Trust,  7. 
A    demurrer  for    multifariousness 
allowed,  with  liberty  to  amend  the 
bill.     The  bill  was  amended  by  the 
addition  of  statements  which  preclud- 
ed a  demurrer  for  multifariousness  to 
the    amended  bill.     The    defendant 
answered,  and  took  the  objection  of 
multifariousness  by  his  answer.    The 
plaintiff  did  not  prove  the  additional 
facts  stated.    The  Court,  at  the  hear- 
ing, refused  either  to  allow  or  reserve 
to  a  future  stage  of  the  cause  the  ob- 
jection of  multifariousness  as  a  de- 
fence, the  same  not  having  been  taken 
in  limine  to  the  amended  bill;  but 
decided,  that  regard  should  be  had 
to  the  objection  in  disposing  of  the 
costs.     Benson  v.  Hadfield.  32 


NEXT  FRIEND. 
See  Solicitor. 

1 .  The  next  friend  of  a  sole  plain- 
tiff, an  infant,  ought  not  to  take  pro- 
ceedings in  the  cause  in  the  name  of 
such  plaintiff,  after  the  plaintiff  has 
attained  the  age  of  twenty -one.  Brown 
v.  Weatherhead.  122 

2.  The  costs  of  the  next  friend  of 
the  infant  to  the  time  the  infant  at- 
tained twenty-one  allowed,  as  between 
solicitor  and  client;  but  no  costs  al- 
lowed of  proceedings  subsequently 
taken  without  the  authority  of  the 
plaintiff,  although  such  proceedings 
were  merely  consequential  on  former 
proceedings,  if  the  suit  were  to  be 

"  lb. 


NEXT  OF  KIN. 

See  Costs,  8. 
Power,  9. 
Bill  by  parties  claiming  as  next  of 


kin  against  executors.  Report,  that 
other  persons  not  parties  were  the  sole 
next  of  kin.  Exceptions  by  the  plain- 
tiffs to  the  report.  Objection,  that 
the  plaintiffs,  before  the  exceptions 
were  argued,  must  make  parties  the 
persons  found  next  of  kin  by  the 
Master,  overruled.  Tqpham  v.  Light- 
body.  312 

NOTICE. 

See  Charitable  Trust,  3. 
Priority  of  Charge. 


OPINION  OF  COUNSEL. 
See  Discovery,  I . 

PARTIES. 

See  Answer,  4. 
Bankrupt. 
Contribution. 
.  Joint-Stock  Company,  1. 
Next  of  Kin. 
Tenant  by  the  Curtesy. 
Trust,  2. 

Trustee     and    Cestui    que 
Trust,  2,  8,  10. 

1 .  Case  of  joint  liabilities,  in  which 
it  is  incumbent  on  the  defendant  who 
objects  that  other  persons  are  neces- 
sary parties,  to  point  out  who  are  the 
persons  he  requires  to  be  brought  be- 
fore the  Court    WiUon  v.  Goodman. 

63 

2.  BiU,  by  one  of  several  cestuis  que 
trust  against  the  devisee  of  the  trustee, 
to  set  aside  the  sale  of  an  estate, 
which  was  made  to  the  trustee  by 
all  the  cestuis  que  trust  for  one  sum, 
and  conveyed  by  one  instrument:  — 
Held,  that  all  the  cestuis  que  trust 
were  necessary  parties  to  the  suit. 
Roberts  v.  Tunstall  26 1 

3.  Case  where  the  defendants  to 
the  original  bill  are  not  necessary 
parties  to  a  supplemental  bill,  bring- 
ing new  defendants  before  the  Court. 
Parker  v.  Carter.  406 
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PLEA. 


PARTITION. 
See  Copyholds. 

PARTNERSHIP. 

1 .  A  retired  partner  averred,  by  his 
answer  to  a  bill  for  an  account  against 
the  partnership,  that  the  plaintiff  had 
adopted  his  successors  in  the  partner- 
ship as  his  (the  plaintiffs)  exclusive 
debtors;  but  stated  no  facts  in  proof 
of  such  adoption.  The  accounts  were 
directed  against  him,  as  well  as  the 
other  partners,  without  prejudice  to 
the  question  of  whether  the  retired 
partner  was  or  was  not  discharged 
from  the  debt  by  the  acts  of  the  plain- 
tiff.    Benson  v.  Hadfield.  32 

2.  The  share  of  a  deceased  partner 
in  the  freehold  and  copyhold  estates 
of  the  partnership  is  not  personal  es- 
tate for  the  purpose  of  being  included 
in  the  value  or  amount  in  respect  of 
which  probate  duty  is  payable,  dis- 
tance v.  Bradshaw.  315 

PAYMENT  INTO  COURT. 

1.  An  executor,  who  had  proved 
the  will  in  India,  and,  in  his  answer, 
admitted  that,  after  payment  of  all 
the  known  debts,  a  certain  balance  of 
the  estate  remained  in  his  hands,  sub- 
ject to  other  charges  and  expenses 
the  amount  of  which  he  had  not  as- 
certained, and  that  he  had  invested 
such  balance  on  personal  security  in 
India, — ordered  to  pay  the  balance 
into  Court,  allowing  a  reasonable  sum 
to  be  retained  in  respect  of  the  sug- 
gested deductions,  by  a  day  which 
would  afford  time  for  the  remittance 
of  the  fund  from  India.  Roy.  v.  Gib- 
bon. 65 

2.  A  residuary  sum  of  stock  stand- 
ing in  the  names  of  trustees,  the  divi- 
dends of  which  were  paid  by  them  to 
the  parties  entitled  thereto,  ordered 
to  be  transferred  into  Court  to  the 
credit  of  the  cause,  on  the  application 


of  a  party  entitled  to  a  mere  contin- 
gent interest  in  the  fund;  and,  not- 
withstanding that  all  the  parties  en- 
titled to  vested  interests  therein  were 
satisfied  with  the  conduct  and  custody 
of  the  trustees,  and  opposed  the  ap- 
plication.   Bartlett  v.  Bartlett.  631 

PAYMENT  OUT  OF  COURT. 

1 .  A  legacy  to  a  woman  for  life, 
with  remainder  to  her  children,  paid 
out  of  Court,  on  the  petition  of  the 
mother  and  children,  on  their  under- 
taking to  account,  if  required,  as  the 
Court  should  direct, — the  children 
having  attained  twenty-one,  and  the 
mother  being  sixty-six,  years  of  age. 
Brown  v.  Pringle.  124 

2.  Where  it  appeared,  upon  affi- 
davits, in  an  administration  suit,  that 
the  estate  was  large,  with  but  few 
debts  or  charges  thereon,  the  Court 
ordered  the  jointure  of  the  widow  of 
the  testator,  and  annuities  given  by 
his  will,  to  be  paid  out  of  the  income 
of  the  estate,  before  decree,  but  re- 
fused to  direct  the  payment  of  pecu- 
niary legacies.  IHgby  v.  Boycatt  444 

PERPETUITY. 
See  Power,  3,  5,  6,  7,  8. 

PETITION. 
See  Contempt,  4. 

Specific  Performance,  6. 

PLAINTIFF. 
See  Contempt,  3. 

PLAINTIFFS. 
See  Joint-Stock  Company,  1,  3,  4, 

5,  6,  7,  8. 

PLEA. 
See  Contempt,  1. 

There  is,  on  principle,  no  objection 
to  a  plea  of  multifariousness— semble. 
Benson  v.  Hadfield.  32 


PLEADING. 


POLICY  OF  INSURANCE.  657 


PLEADING. 

See  Demurrer,  1,  2. 
Multifariousness. 
Parties,  1,  2,  3. 
Trust,  1,  2. 

1 .  On  the  death  of  one  of  two  part- 
ners, his  executors  filed  a  bill  against 
the  survivor,  alleging  that  the  survi- 
vor had  transferred  the  partnership 
funds  into  his  own  name,  and  had  ap- 
plied, and  intended  to  apply  them  in 
carrying  on  the  business  for  his  own 
benefit;  and  praying  that  the  partner* 
ship  accounts  might  be  taken,  and  the 
interests  of  the  parties  therein  ascer- 
tained.    The   decree,  among  other 
things,  directed  the  partnership  ac- 
counts to  be  taken.    Before  the  gene* 
ral  report  was  made,  the  defendant 
(the  survivor  of  the  partners)  died; 
and  the  plaintiffs  filed  their  bill  of  re- 
vivor and  supplement  against  his  re- 
presentatives, praying  the  benefit  of 
the  proceedings,  and  that  the  accounts 
might  be  carried  on  as  against  the 
new  defendants;  and  that  the  plain- 
tiffs might  be  declared  to  be  entitled, 
at  their  option,  to  the  profits  or  in* 
terest  on  the  partnership  property 
used  by  the  surviving  partner  after 
the  death  of  the  other:—  Held,  that 
the  supplemental  bill  was  in  the  na- 
ture of  a  bill  of  review,  and,  having 
been  filed  without  the  leave  of  the 
Court,   was  irregular.     Toultnin    v. 
Copland.  41 

2.  That,  inasmuch  as  the  relief 
sought  by  the  supplemental  bill  might, 
in  substance,  vary  the  decree  in  the 
original  suit,  the  defendants  had  not, 
by  answering  the  bill,  precluded  them- 
selves from  insisting  on  that  objec- 
tion, lb. 

3.  That  the  irregularity  might  be 
corrected  by  ordering  a  stay  of  pro- 
ceedings, without  taking  the  bill  and 
answer  off  the  file.  lb. 

4.  That,  although  the  supplemental 
bill  might  not  of  necessity  have  been 


irregular  if  it  had  excluded  a  period 
of  eleven  days,  between  the  death  of 
the  one  partner  and  the  filing  of  the 
bill  against  the  other,  yet  the  Court 
would  not  reject  that  period,  for  the 
purpose  of  sustaining  the  bill.  Toul- 
min  v.  Copland.  41 

5.  General  charges  or  averments 
without  force,  if  unsupported  by  a 
statement  of  particular  facts,  of  the 
effect  of  which  the  Court  may  judge. 
Hunter  v.  Daniel.  432 

6.  The  plaintiffs  (who  were  part 
owners  of  the  ship)  having  founded 
their  title  to  relief  on  their  rights  as 
charterers,  and  stated  that  they  were 
managing  owners,  not  for  the  purpose 
of  relief  as  managing  owners,  but  in 
order  to  protect  their  rights  as  char- 
terers, are  not  entitled  to  an  injunc- 
tion, founded  merely  on  their  right 
as  managing  owners,  but  can  be  en- 
titled to  such  injunction  only  on  the 
foundation  of  their  rights  as  charter- 
ers.    Lidoettv.  William*.  464 

POLICY  OP  INSURANCE. 

A  debtor  and  his  wife  joined  in  an 
assignment  of  the  chose  in  action  of 
the  wife,  to  a  creditor  of  the  husband, 
to  secure  300/.  owing  by  the  husband. 
The  creditor  afterwards  insured  the 
life  of  the  wife  in  a  sum  of  200/.  The 
chose  in  action  was  not  reduced  into 
possession  in  the  lifetime  of  the  wife. 
The  wife  died,  and  the  creditor  re- 
ceived from  the  insurance  office  the 
200/. :  — Held,\u  a  suit  forredemption, 
that,  if  the  creditor  had  no  insurable 
interest  in  the  life  of  the  debtor's 
wife,  the  debtor  could  have  no  claim 
to  the  application  of  the  sum  assured 
towards  the  payment  of  his  debt;  that 
here  the  creditor  had  such  insurable 
interest,  but  the  risk  ceased  at  the 
death  of  the  wife;  and  that  the  mo- 
ney afterwards  paid  by  the  insurance 
office,  being  paid  in  their  own  wrong, 
the  debtor  was  not  entitled  to  have  it 
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applied  in  redaction  of   his    debt. 
Benson  v.  Blackwell.  434 


PORTIONS. 
See  Time  for  raising,  &c. 

POSSESSION. 
See  Tenancy  by  the  Curtesy. 

POVERTY. 
See  Lapse  of  Time,  1. 

POWER. 

1.  A  married  woman  baring  a 
power  to  appoint  a  sum  of  money  by 
will,  or  by  any  writing  in  the  nature 
thereof,  signed,  sealed,  and  published 
in  the  presence  of  two  witnesses,  by 
her  will,  made  in  1837,  and  signed  in 
the  presence  of  two  witnesses,  but 
not  sealed,  assumed  to  appoint  the 
sum  in  question,  and  other  property, 
and  nominated  an  executor,  who  proved 
her  will  in  the  diocesan  court.  The 
husband  survived  the  wife,  and  after 
his  death,  his  representative  obtained 
letters  of  administration  of  the  estate 
of  the  wife  from  the  Prerogative 
Court,  and  procured  the  diocesan 
court  to  recal  the  grant  of  probate  to 
the  executor  of  the  wife,  so  far  as 
related  to  the  sum  in  question.  In  a 
suit  by  the  appointee  of  the  wife, 
against  the  representative  of  the  hus- 
band and  the  trustees  of  the  fund, — 
Held,  that  the  Court  could  not  treat 
the  probate  of  the  diocesan  court, 
which  excluded  from  the  grant  the 
sum  in  question,  as  probate  of  a  tes- 
tamentary instrument  executing  the 
power;  and  that  a  probate  sufficient 
to  cover  the  sum  in  question  was  ne- 
cessary, in  order  to  enable  the  party 
claiming  under  the  appointment  to 
sustain  the  suit.  Goldsworthy  v. 
Crowley.  140 

2.  Whether,  in  such  a  case,  if  the 


party  claiming  under  the  appoint- 
ment, by  appealing  from  the  Court  of 
probate,  had  shewn  that  the  probate 
had  been  refused  by  the  court  of 
ultimate  jurisdiction  in  such  causes, 
upon  principles  not  recognised  in  this 
Court,  this  Court  would  consider  the 
question  of  the  execution  of  the 
power  independently  of  the  probate 
— quaere?  2ft- 

3.  Devise  of  real  estates  to  trus- 
tees, for  a  term  of  twenty-one  years, 
and  subject  thereto  and  to  the  trusts 
thereof,  to  A.  for  life,  with  liberty  to 
cut  timber,  &c,  for  buildings  and  re- 
pairs only;  remainder  to  B.  for  life, 
with  like  liberty,  &c;  remainder  to 
the  sons  of  B.  successively  in  tafl; 
and,  after  like  remainders  to  C.  and 
D.  and  their  sons  respectively,  re- 
mainder to  E.  for  life,  with  like  liberty 
&c. ;  remainder  to  the  sons  of  E.  suc- 
cessively in  tail,  with  divers  remain- 
ders over;  remainder  to  the  testator's 
own  right  heirs,  with  the  declaration 
that  the  trustees  of  the  term  should 
receive  the  rents  and  profits  of  the 
estates,  cut,  fell,  and  sell  the  timber 
at  mature  growth,  in  due  succession, 
and  yearly  (until  the  testator's  debts 
and  pecuniary  legacies  should  be  paid) 
thereout  pay, — 1.  A  certain  annuity, 
and  also  a  yearly  rent-charge  of  1000& 
to  the  person  entitled  to  the  estates 
expectant  on  the  determination  of  the 
term;  2.  The  expenses  of  the  trust; 
3.  His  funeral  expenses;  and,  4.  The 
pecuniary  legacies  and  annuities  given 
by  his  will,  or  so  much  as  his  per- 
sonal estate  should  not  pay.  And 
after  such  payment,  or  the  raising  of 
a  fund  sufficient  for  the  same,  to  per- 
mit the  person  entitled  to  the  estates 
expectant  on  the  term,  to  enter  into 
possession  thereof,  subject  to  such  an- 
nuities as  should  then  remain  charged, 
and  the  term  then  to  cease.  The  tes- 
tator empowered  the  tenants  for  life, 
and  the  respective  devisees  in  posses- 
sion, to  exchange  part  of  the  devised 
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lands  for  others  of  greater  or  equal 
value,  and  authorised  his  executors  to 
preserve  the  wood,  so  as  to  continue 
a  succession  in  the  falls  thereof;  and 
he  empowered  them,  during  and  after 
the  term,  until  some  person  was  en- 
titled to  the  estates  in  tail,  or  for 
some  greater  estate,  to  enter  and  cut 
timber  at  mature  growth  for  sale,  and 
to  apply  the  proceeds  in  payment  of 
his  funeral  expenses,  debts,  and  lega- 
cies,   until  the  trusts  of  the  term 
should   be  satisfied;  and  then,  with 
the  cousent  of  the  devisees  in  posses- 
sion, to  invest  the  surplus  in  the  pur- 
chase of  other  lands  in  fee,  to  be  set- 
tled to  the  same  uses  as  the  devised 
estate*.     The  testator  died  in  1803. 
The  personal  estate  sufficed  to  pay 
his  debts  and  pecuniary  legacies,  but 
not  to  provide  for  the  annuities.    B., 
then  the  first  tenant  for  life,  on  the 
death  of  the  testator,  entered  into 
possession  of  the  estates,  and  so  con- 
tinued during  his  life.     B.  died  in 
1837,  without  issue,  whereupon  E., 
the  next  surviving  tenant  for  life,  en- 
tered into  possession.     In  a  suit  in- 
stituted in  1842,  by  the  first  son  of 
E.,  as  tenant  in  tail  expectant  on  the 
decease  of  E.f  against  the  represent- 
atives of  the  trustees,  and  the  execu- 
tors of  B.t  the  deceased  tenant  for 
life: — Held,  that  the  tenant  in  tail 
expectant  on  the  decease  of  E.,  was 
not  entitled  to  an  account  of  the  tim- 
ber felled  during  the  life  of  B.t  the 
power  attempted  to  be  given  to  the 
trustees  being  void  under  the  rule 
against  perpetuities; — Nor  to  an  ac- 
count of  the  produce  of  the  timber 
during  the  period  to  which  the  power 
might    have   lawfully  extended,    as 
such  powers  had  not  been  apportion- 
ed;— Nor  to  an  account  in  this  Court, 
as  against  the  estate  of  B.  or  of  the 
trustees  of  any  timber  cut  during  the 
lifetime  of  B., — the  right  of  the  plain- 
tiff (if  any)  being  a  legal  right,  and 
the  defendants  being  entitled  to  the 


protection  of  the  statutes  of  limit- 
ation. And  that  the  plaintiff,  as 
such  tenant  in  tail  expectant,  was  not 
entitled  to  relief  in  equity,  on  the 
ground  that  the  exchange  effected  by 
B.t  of  certain  of  the  devised  estates 
for  other  estates,  was  not  a  due  exer- 
cise of  the  power  of  exchange;  for,  if 
the  exchange  was  not  warranted  by 
the  power,  the  legal  estate  in  the  de- 
vised premises  did  not  pass  by  the 
conveyance.    Ferrand  v.  Wilton.  344 

4.  On  the  settled  estates  being 
cleared  of  all  charges  except  the  an- 
nuities, the  party  entitled  to  the  pos- 
session subject  to  the  term  would  be 
entitled  to  the  beneficial  enjoyment 
during  the  residue  of  the  term,  keep- 
ing down  the  annuities;  and  the  term 
would  still  be  available  for  the  an- 
nuitants in  enforcing  payment  of  the 
annuities.     Id.  368. 

5.  Treating  the  authority  to  cut 
timber  as  imperative,  and  the  timber 
cut  as  annual  rents  and  profits  of  the 
estate,  the  power  amounts  to  what 
might  be  a  trust  for  the  investment  of 
the  rents  and  profits  in  perpetuity. 
Id.  373 

6.  If  the  power  of  the  trustees  to 
cut  timber  for  the  purposes  of  settle- 
ment be  permissive  only,  and  not 
imperative,  it  is  at  least  concurrent 
with  the  right  of  the  infant  tenant  in 
tail  to  the  timber,  and,  to  the  extent 
in  which  it  derogates  from  that  right, 
it  is  liable  to  the  objection  of  creating 
a  perpetuity.     Id.  376 

7.  Timber,  on  an  estate  in  strict 
settlement,  if  regarded  as  part  of  the 
inheritance,  is  yet  not  preserved  from 
alienation  during  the  infancy  of  the 
tenant  in  tail;  and  the  settlor  cannot 
superadd  to  the  tenancy  in  tail  a  pro- 
vision which  would  render  the  timber 
inalienable  during  such  infancy.     Id. 

374 

8.  Whether  a  power  not  to  effect 
a  single  act  at  a  period  too  remote, 
but  to  do  successive  acts  from  time  to 
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time,  each  being  pro  tanto  an  exact 
fulfilment  of  the  intention  of  the 
testator,  may  not  be  apportioned  and 
sustained,  so  far  as  its  operation  in 
each  case  does  not  invade  the  rale 
against  perpetuities,  and  held  void 
only  from  the  time  that  it  would  be- 
gin to  infringe  that  rule — quart. 
Id.  377 

9.  A  trust  term,  created  by  a 
marriage  settlement,  to  raise  1000/. 
on  the  decease  of  the  survivor  of  the 
husband  and  wife,  in  case  there  should 
be  no  issue  of  the  marriage  living  at 
her  death,  and  to  pay  the  same  to 
such  person  or  persons  as  the  wife, 
"at  any  time  or  times  thereafter  dur- 
ing her  coverture,"  should  by  deed  or 
will  appoint;  and  in  default  of  ap- 
pointment, to  the  executors,  admini- 
strators, and  assigns  of  the  wife's 
mother.  There  was  no  issue  of  the 
marriage,  and  the  wife  survived  the 
husband,  without  having  exercised 
her  power  of  appointment  during  the 
first  coverture.  She  afterwards  mar- 
ried a  second  time,  and  had  issue  by 
her  second  husband,  and  died  leaving 
such  issue,  her  second  husband  and 
her  mother  surviving.  The  mother 
afterwards  bequeathed  her  residuary 
estate  and  died: — Held,  that  the 
power  given  by  the  settlement  to  ap- 
point the  1 000/.  could  not  be  exercised 
during  the  widowhood  of  the  donee, 
or  during  any  other  than  the  first 
coverture.     Morris  v.  Howes.      599 

10.  That  the  executors  of  the 
mother  were  entitled  to  take  the 
1000/.  and  interest  as  part  of  her  re- 
siduary personal  estate.  lb. 


POWER  OF  EXCHANGE. 
See  Power,  3. 

The  exercise  of  a  power  of  exchange 
for  lands  of  equal  value,  by  a  tenant 
for  life  in  possession,  and  having  the 
legal  estate,    cannot  in    equity   be 


questioned  on  the  ground  of  inade- 
quacy of  value  by  the  tenant  in  tail  in 
remainder  expectant  on  an  existing 
tenancy  for  life;  the  question  of  the 
due  exercise  of  the  power  is  legal;  for, 
if  the  value  of  the  lands  taken  was  in- 
adequate, no  estate  passed  at  law  by 
the  conveyance.    Ferremdr.  Wilmm. 

385 

PRACTICE. 

See  Abatement. 
Account. 

Adjournment  of  Cause. 
Amended  Bill. 
Answer. 
Appearance. 
Attachment. 
Confirmation  of  Report. 
Contempt. 
Copt  of  Bill. 
Costs. 
Decree. 
Demurrer. 
Discovert. 
Dismissal  of  Bill. 
Evidence. 
Exceptions. 
General  Orders. 
Infant. 

Inorossino  Clerk. 
Injunction. 
Inrolment  of  Order. 
Interest. 
Jurisdiction. 
Misjoinder. 
Motion. 

Multifariousness. 
Next  of  Kin. 
Parties. 

Payment  into  Court. 
Payment  out  of  Court. 
Petition. 
Plaintiffs. 
Plea. 
Pleadino. 

Preliminary  Inquiries. 
Proceedings  at  Law. 
Pro  Confesso. 
Production  of  Documents. 


PRIORITY  OP  CHARGE. 


PRO  CONFESSO. 
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PRACTICE— {continued). 

See  Publication. 
Re-exam  ination. 
Replication. 
Report. 
Revivor. 
Service  Abroad. 
Solicitor. 
Solicitor  and  Client. 
Stay  of  Proceedings. 
Subf<bna,  &c. 
Substituted  Service. 
Supplemental  Bill. 
Suppressing  Depositions. 
Taking  off  File. 
Time. 
Witness. 


PRELIMINARY  INQUIRIES. 

The  Court  refused  to  direct  pre- 
liminary inquiries,  under  the  5th 
Order  of  the  9th  of  May.  1839,  in  a 
creditor's  suit,  where  the  plaintiff 
was  both  creditor  and  administrator 
of  the  intestate,  and  the  hill  was  filed 
against  the  heir-at-law,  and  sought  to 
charge  the  real  estate  with  the  debts 
which  the  personal  estate  was  insuffi- 
cient to  pay.     Leaden  v.  Leurin.  634 

PRESBYTERIAN  CHURCH. 

See  Trustee    and    Cestui    que 
Trust,  9. 


PRESUMPTION. 
See  Legacy,  2,  3,  4. 

PRIORITY  OF  CHARGE. 

1.  A  testatrix,  entitled,  upon  the 
decease  of  a  tenant  for  life,  to  a  sum 
of  stock  standing  in  the  names  of  D. 
and  Z/.,  as  trustees,  bequeathed  such 
stock  to  P.  and  appointed  D.  her  sole 
executor.  In  1834,  after  the  death 
of  the  testatrix,  P.  assigned  all  his 


estate  and  effects  to  X.  and  /?.,  upon 
trust  for  his  creditors.  In  1838,  P. 
assigned  his  interest  in  the  stock  to 
the  plaintiff  by  way  of  mortgage;  and 
the  plaintiff  thereupon  gave  D.  notice 
of  the  incumbrance.  No  notice  of 
the  assignment  of  1834  was  given  to 
D.  until  1843:— Held,  that,  until  J)., 
the  executor,  had  assented  to  the 
legacy  to  P.,  the  notice  to  L.  of  the 
deed  of  1834  was  insufficient  to  ex- 
clude a  subsequent  incumbrancer  from 
obtaining  priority;  and  that  the  notice 
of  the  incumbrance  of  1 838,  given  to 
D.  by  the  plaintiff,  entitled  the  plain- 
tiff to  the  prior  charge  on  the  fund. 
Holt  v.  DeweU.  446 

2.  That  a  suit  instituted  by  some 
of  the  creditors  under  the  deed  of 
1834,  to  execute  the  trusts  of  such 
deed,  as  it  did  not  give  the  plaintiff 
or  the  executor  actual,  so  neither 
could  it  be  held  to  give  them  con- 
structive notice  of  that  instrument.  lb. 


PRIVILEGED     COMMUNICA- 
TION. 

See  Discovery,  1. 

PROBATE. 
See  Power,  1,  2. 

PROBATE  DUTY. 
See  Partnership,  2. 

PROCEEDINGS  AT  LAW. 
See  Injunction,  I. 

PRO  CONFESSO. 

Practice  on  taking  bills  pro  con- 
feseo,  under  the  77th  and  78th  Or- 
ders of  May,  1845,  against  a  defend- 
ant deemed  to  have  absconded,  after 
appearance  by  his  own  solicitor.  Cou- 
rage v.  WardelU  481 
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RENTS. 


REPORT. 


PRODUCTION  OF  DOCUMENTS. 
See  Discovery,  1,  2. 

PUBLICATION. 

See  Dismissal  of  Bill,  2,  3. 
Replication,  4. 


PUBLIC  FUNDS. 

See   Trustee    and    Cestui    que 
Trust,  5. 

PURCHASER. 

See  Costs,  4. 
Tithes,  4. 
Voluntary  Deed,  5. 

A  purchaser,  attending  the  sale  of 
an  estate  in  the  cause,  heard  the 
amount  of  the  reserved  bidding  an- 
nounced before  he  made  his  offer; 
and  the  Master  made  a  separate  re- 
port, allowing  him  as  the  purchaser, 
subject  to  the  approval  of  the  Court, 
with  reference  to  that  fact.  The  mode 
of  confirming  this  report  and  approv- 
ing of  the  purchase  is  by  a  special 
notice  of  motion  to  that  effect,  and 
not,  as  in  the  common  case,  by  orders 
nisi  and  absolute.     Bowie  v.  Lucy. 

311 

PURCHASE-MONEY. 
See  Ship,  4. 

REDEMPTION. 
See  Specific  Performance,  8,  9. 

REDEMPTION  SUIT. 
See  Mortgagor  and  Mortgagee. 

RE-EXAMINATION. 

See  Witness. 

RENTS. 
See  Conversion. 


REPLICATION. 

See  Dismissal  of  Bill,  1. 

1 .  After  replication  had  been  filed, 
the  defendant  became  entitled  to  move 
to  dismiss  the  bill  before  the  Orders 
of  May,  1845,  came  into  operation. 
On  motion  afterwards,  leave  was  given 
to  the  plaintiff  to  file  a  replication 
nnder  the  new  orders,  within  a  week, 
and  if  not,  the  bill  to  be  dismissed. 
I  Brandt  v.  Epps.  343 

1  2.  The  Court  will  not,  as  of  course, 
!  or  except  in  cases  of  necessity,  give 
the  plaintiff  leave,  under  the  reserva- 
tion in  the  93rd  Order  of  May,  1845, 
to  file  more  than  one  replication  in 
the  same  cause.      Stinton  v.  Taylor. 

608 

3.  The  exclusion  of  the  time  of  va- 
cation from  the  computation  of  time 
for  filing  replications,  in  the  4th  ar- 
ticle of  the  14th  Order  of  May,  1845, 
does  not  apply  to  the  time  for  filing 
replications  generally,  but  only  to  the 
time  for  filing  replications  under  the 
exigency  of  the  41st  article  of  the 
1 6th  Order  of  May,  1845.  IB. 

4.  Where  a  plaintiff  had  by  mis- 
take submitted  to  an  order  limiting 
him  to  a  time  for  filing  his  replication 
as  against  some  defendants,  the  Court 
refused,  on  a  motion  ex  parte,  to  give 
him  liberty  to  file  another  replication 
against  the  other  defendants,  but  per- 
mitted him  to  move,  on  notice,  for 
leave  to  withdraw  the  replication,  or 
that  publication  might  be  enlarged. 

lb. 

REPORT. 

See  Contempt,  4. 
Exceptions,  1. 

1 .  On  the  reference  of  an  answer 
for  insufficiency,  if  the  Master's  re- 
port be  not  made  within  a  fortnight, 
and  the  Master  does  not  within  that 
time  certify  that  he  enlarged  the  time 
for  making  the  report,  the  report 
afterwards  made  on  the  same  refer- 


SERVICE  ABROAD. 


8HIP. 
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ence  will,  under  the  12th  General 
Order  of  J  828,  be  irregular.  Kaye 
v.  Wall.  288 

2.  It  is  not  material  whether  the 
certificate  of  enlargement  of  time  be 
filed  or  not,  semble.  lb. 

REPUDIATION  OP  SUIT. 
See  Joint-Stock  Company,  8. 

RESIDUARY  LEGATEE. 
See  Power,  9,  10. 

REVIVOR. 
See  Abatement. 

REVOCATION. 
See  Voluntary  Deed,  2. 

RULE  OF  COURT. 

An  agreement  to  dismiss  a  bill  out 
of  this  court,  entered  into  by  the 
plaintiff  and  defendants  in  the  suit,  at 
the  trial  of  an  action,  aud  made  a  rule 
of  the  Court  of  law,  enforced,  as 
against  the  parties,  by  motion  in  the 
cause,  in  this  court.  Tebbutt  v.  Pot- 
ter. 164 

SET-OFF. 
See  Costs,  3,  7. 

SETTLEMENT. 
See  Charge. 

HU8BAND  AND  WlFE. 

SEVERAL  LIABILITY. 
See  Administration  Suit,  1. 

SEVERING  IN  DEFENCE. 
See  Costs,  8. 

SERVICE  ABROAD. 
See  Jurisdiction,  2. 

VOL.  IV. 


|  SHAREHOLDERS. 

j  See  Joint-Stock  Company,  1,  4,  5, 


6,  7,  8. 

SHIP. 

See  Charter-party. 
Injunction,  2. 

1.  A  ship  belonging  to  the  de- 
fendants, registered  in  the  port  of 
London,  sustained  serious  damage  on 
her  voyage  to  New  Zealand,  and  on 
her  arrival  there  was  surveyed  and 
pronounced  not  seaworthy.  The  mas- 
ter was  unable,  either  by  loan  or  bot- 
tomry, to  raise  money  for  her  repair, 
and  he  at  length  sold  the  ship  to  the 
plaintiffs,  and,  on  receiving  payment 
of  the  purchase-money  by  a  bill  of 
exchange  in  London,  executed  to  them 
a  bill  of  sale  of  the  ship.  The  plain- 
tiffs repaired  the  ship  and  sent  her  to 
England  with  a  cargo.  The  defend- 
ants refused  to  ratify  the  sale  or  con- 
sent to  the  registry  of  the  ship  in  the 
plaintiffs'  names,  and,  on  the  arrival 
of  the  ship  in  the  port  of  London,  the 
defendants  put  several  men  on  board 
to  take  possession  of  the  ship  and 
cargo  for  them.  The  plaintiffs  there- 
upon applied  for  an  injunction  to  re- 
strain the  defendants  from  interfering 
with  the  ship,  or  removing  her  out  of 
the  jurisdiction,  and  for  a  manager 
and  receiver  of  the  ship  and  cargo: — 
Held,  that  the  plaintiffs  had  no  equit- 
able, as  distinct  from  a  legal,  title  to 
the  ship,  and,  inasmuch  as  their  title 
(if  they  had  acquired  any)  was  a 
purely  legal  one,  and  the  case  of  in- 
terference, if  wrongful,  was,  therefore, 
a  mere  trespass,  the  Court  would  not 
interfere  in  favour  of  the  plaintiffs  by 
injunction.    Ridgway  v.  Roberts*  106 

2.  That  the  plaintiffs,  if  they  had 
acquired  no  title  as  owners  of  the  ship 
by  the  purchase,  had  acquired  none 
by  way  of  lien  in  respect  of  the  monies 
subsequently  laid  out  on  her  repair.  lb. 

3.  That  the  bill  of  sale  of  the  ship, 


x  x 


H.  W. 
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SHIP. 


SPECIFIC  PERFORMANCE. 


if  not  effectual  to  pass  the  property  to 
the  plaintiffs,  could  not  be  treated  as 
in  the  nature  of  a  bottomry  bond,  in* 
asmuch  as  none  of  the  parties  had 
intended  that  it  should  so  operate. 
Bidgway  v.  Robert*.  106 

4.  That  the  plaintiffs,  according  to 
the  case  made  on  the  motion,  if  they 
failed  at  the  hearing  to  establish  their 
right  to  the  ship,  would  be  entitled 
to  equitable  relief  iu  respect  of  the 
bill  of  exchange  given  for  the  pur- 
chase-money; and  that  they  were  en- 
titled to  have  the  trial  of  the  legal 
right  put  in  a  course  for  determina- 
tion, and  to  have  the  property  pro- 
tected in  the  meantime.  lb. 

5.  Semble,  In  such  a  case,  (inde- 
pendently of  the  relief  in  respect  of 
the  bill  of  exchange),  if  engagements 
had  been  contracted  of  which  the  con- 
duct of  the  defendants  would  prevent 
the  fulfilment,  and  if  there  could  be 
no  adequate  compensation  to  the 
plaintiffs  in  damages,  or  if  the  de- 
fendants were  about  to  carry  away  or 
destroy  the  property,  the  Court  might 
interfere  by  injunction.  lb. 

6.  A  ship  was  chartered  to  pro- 
ceed to  such  places  on  the  West  Coast 
of  Africa  as  the  charterers  should  di- 
rect, and  there  load  from  their  factor 
a  full  cargo  of  guano,  and  proceed  to 
a  port  of  the  United  Kingdom,  to  be 
paid  at  a  certain  freight  per  ton.  The 
ship  was  directed  to  Ichaboe.  The 
factor  there  (who  was  one  of  the 
charterers)  endeavoured  to  provide  a 
full  cargo,  but  failed  to  procure  more 
than  a  small  quantity.  The  master 
of  the  ship,  (who  was  also  a  part 
owner),  after  waiting  thirty-one  days, 
seeing  no  probability  of  obtaining  a 
full  cargo  from  the  factor,  applied 
himself  to  complete  the  cargo  by  his 
own  exertions  and  at  his  own  expense, 
and  finally  succeeded  in  doing  so, 
after  having  been  ninety-three  days 
at  Ichaboe : — Held,  on  motion  for  an 
injunction,  that  the  charterers  were 


not  entitled  to  that  part  of  the  cargo 
which  had  been  procured  by  the  ex- 
ertions of  the  master  without  the 
assistance  of  the  factor,  and  which  the 
master  claimed  to  hold  as  the  pro- 
perty of  the  owners,  and  not  of  the 
charterers.  Lidgettv.WUliamM.  456 

SOLICITOR. 
See  Substituted  Service. 

The  mother  of  an  infant  employed 
a  solicitor  to  prosecute  a  suit  on  be- 
half of  the  infant.  The  person  first 
named  as  next  friend  in  the  cause 
died;  the  mother  subsequently  dis- 
charged the  solicitor,  and  ailer  such 
discharge  he  amended  the  bill,  and 
named  a  new  next  friend,  without 
the  mother's  sanction.  The  Court 
ordered,  that,  on  payment  by  the 
mother  to  the  next  friend  of  the  costs 
incurred  by  him  in  the  suit,  the  next 
friend  should  be  removed  and  another 
appointed ;  and  that  the  solicitor  should 
pay  the  costs  of  the  application,  and 
of  the  new  appointment.  Lander  v. 
IngersolL  596 

SOLICITOR  AND  CLIENT. 

1 .  The  solicitor,  after  the  death  of 
his  client,  retains  his  lien  on  the  fund 
which  he  has  recovered,  and  is  not 
left  merely  to  his  rights  as  a  general 
creditor  on  the  estate  of  the  client. 
Lloyd  v.  Mason.  132 

2.  The  lien  of  the  solicitor  on  the 
fund  is  not  impeded  by  the  fact,  that 
the  order  of  the  Court  directs  the 
fund  to  be  paid  to  the  client,  without 
reserving  the  right  of  the  solicitor.  lb. 

SPECIFIC  PERFORMANCE. 

See  Copyholds. 

1.  Several  suits  at  law  and  in 
equity,  to  determine  the  title  to  cer- 
tain lands,  were  pending  between  per- 
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sons  claiming  to  be  mortgagees  of 
such  lands,  and  one  who  claimed  the 
same  lands  in  fee  by  title  under  a 
settlement,  paramount  to  the  mort- 
gage.     The  plaintiff,  claiming  to  be  a 
subsequent  mortgagee  of  the  same 
lands,  contracted  to  purchase  the  in- 
terests of  the  prior  mortgagees  in 
their  principal  monies,  arrears  of  in- 
terest, and  securities,  and  to  pay  the 
purchase-money  at  certain  stipulated 
times,  all  of  which  (except  an  annuity) 
were  to  be  paid  in  1843;  and  to  pay 
and  indemnify  the  prior  mortgagees 
against   the  past  and  future  costs  of 
the  suits  and  proceedings;  and  time 
was  to  be  of  the  essence  of  the  con- 
tract.     The  plaintiff  did  not  pay  the 
instalments  until  a  considerable  time 
after  the  stipulated  period,  but  such 
later  payments  were  accepted  by  the 
vendors.     The  bill,   filed  in    1845, 
(when   some  of  the  payments  still 
remained  to  be  made),  alleged,  that 
the  defendants  refused  to  perform  the 
agreement,  and  prayed  a  specific  per- 
formance:— Held,  on  demurrer,  that 
the  plaintiff  being  interested,  as  se- 
cond mortgagee,  in  the  subject  of  the 
suits,   the  contract   was   not  to   be 
deemed  champerty.  Hunter  v.  Daniel. 

420 

2.  That,  the  defendants  insisting 
upon  their  right  to  treat  the  agree- 
ment as  void,  the  plaintiff  was  not 
bound  to  tender  the  unpaid  instal- 
ments of  the  purchase-money  before 
filing  his  bill.  lb. 

3.  That  every  default  by  the  plain- 
tiff in  payment  of  the  instalments  at 
the  stipulated  time  is  a  new  breach  of 
the  contract,  giving  the  defendants 
the  right  to  rescind  it;  but  that,  to 
preserve  such  a  right,  it  must  be 
asserted  immediately  that  the  breach 
occurs;  and  that,  in  this  case,  the 
breach  had  been  waived.  lb. 

4.  That,  the  time  of  performing 
the  several  acts  required  by  the  agree- 
ment on  both  sides  being  past,  the 


Court  would  now  enforce  a  contem- 
poraneous performance  of  the  con- 
tract by  both  parlies.  Hunter  v. 
Daniel.  420 

5.  Covenant,  in  February,  1841, 
by  a  municipal  corporation  to  build  a 
market  forthwith.  Bill,  in  Septem- 
ber, 1843,  for  specific  performance  of 
the  covenant.  Answer,  in  December, 
1843,  stating  that  the  corporation 
had  not  until  recently  determined 
for  what  goods  the  market  should 
be  adapted,  and  that  the  building 
should  proceed  with  due  diligence. 
At  the  hearing,  in  June,  1844,  the 
cause  was  ordered  to  stand  over  for 
six  months.  In  May,  1844,  the  cor- 
poration approved  of  the  plan  for  the 
market,  and  in  July,  1844,  they  met 
to  consider  the  order  in  the  cause, 
and  subsequently  built  the  market. 
The  Court  stayed  ail  proceedings, 
without  costs.  Price  v.  Corporation 
of  Penzance.  506 

6.  A  suit  for  specific  performance 
of  a  contract  was  at  the  hearing  or- 
dered to  stand  over.  The  contract 
being  afterwards  performed,  it  was 
held  to  be  regular  for  the  plaintiff  to 
bring  before  the  Court,  upon  petition, 
the  facts  which  had  taken  place  sub- 
sequently to  the  answer.  lb. 

7.  Proceedings  taken  by  defend- 
ants towards  the  fulfilment  of  a  con- 
tract for  the  erection  of  a  certain 
building,  may  enable  the  Court  to  de- 
cree a  specific  performance  of  the  con- 
tract, in  a  case  where,  without  such 
proceedings,  it  might  have  been  dif- 
ficult to  define  what  would  be  a  suf- 
ficient performance.    Id.  509 

8.  A  father  (tenant  for  life)  and  a 
son  (tenant  in  tail),  in  183 1,  joined  in 
mortgaging  the  estate,  to  secure  pay- 
ment of  a  debt  of  the  son,  under  an 
agreement  between  them  to  suffer  a 
recovery,  and  resettle  the  estate,— as 
to  the  remainder  after  the  death  of 
the  tenant  for  life,  in  case  the  father 
should  at  any  time  be  obliged  to  pay 


666    STAT.  1  WILL.  4,  c.  36. 


STAT.  1  &  2  VICT.  c.  69. 


any  part  of  the  interest  of  the  mort- 
gage debt,  or  the  son  should  not  pay 
off  that  debt  by  a  certain  day,  and 
the  father  should  then  pay  it  off  and 
release  the  son  therefrom, — to  the  use 
of  the  father  in  fee;  the  father  cove- 
nanting to  convey  or  devise  a  seventh 
part  of  the  estate  to  the  son;  and,  in 
case  the  son  should  pay  off  the  mort- 
gage by  the  time  mentioned,  then  to 
the  son  and  the  heirs  of  his  body, 
charged  with  500/.,  for  such  persons 
as  the  father  should  by  deed  or  will 
appoint.  The  son  did  not  pay  off  the 
mortgage  debt,  nor  did  the  father  pay 
it  off,  or  release  the  son  therefrom, 
but  the  father  paid  the  interest  until 
his  death,  in  1841,  and  after  his 
death  his  devisees  paid  off  the  mort- 
gage:— Held,  that,  neither  party  hav- 
ing performed  the  agreement,  or  ap- 
parently acted  upon  it,  in  the  lifetime 
of  the  father,  the  Court  would  not, 
after  the  death  of  the  father,  enforce 
the  specific  performance  of  the  agree- 
ment; nor  would  the  Court,  in  such 
a  case,  enforce  specific  performance  of 
an  agreement,  which,  apparently,  was 
an  agreement  for  the  sale  of  the  son's 
reversionary  interest  in  the  estate  at 
an  undervalue.  Playford  v.  Play- 
ford.  546 
9.  That,  as  the  agreement  could 
not  be  specifically  performed,  the  ori- 
ginal rights  of  the  parties  remained; 
and  the  son  was  therefore  entitled  to 
redeem  the  estate,  upon  repayment 
of  the  mortgage  debt  and  the  interest. 

lb. 

STAT.  37  HEN.  8,  c.  12. 

&*TlTHE8,  1. 

STAT.  27  ELIZ.  c.  4. 
See  Voluntary  Deed,  5,  6. 

STAT.  1  WILL.  4,  c.  36. 
The  Orders  of  May,  1845,  do  not 


take  away  the  right  of  proceeding 
upon  contempt,  to  take  the  bill  pro 
eonfeuo,  under  the  statute  1  WilL  4, 
c.  36.     Wilkin  v.  Nainby.  4/6 

STAT.  1  WILL.  4,  c.  60. 

1 .  An  order  of  reference  to  inquire 
whether  the  heir  of  the  mortgagee  was 
a  trustee  within  the  act  1  WDL  4, 
c.  60,  and  1  &  2  Vict,  c  69,  was 
made  upon  the  petition  of  the  execu- 
tors of  the  mortgagee,  and,  the  mort- 
gage debt  being  paid  off  pending  the 
reference,  the  Master  found  that  the 
heir  was  not  a  trustee  for  the  peti- 
tioners, but  for  the  mortgagor,  where- 
upon the  Court  allowed  the  petition 
to  be  amended,  and  made  the  petition 
of  the  mortgagor,  and  then  directed 
the  reconveyance.     In  re  Manifold. 
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2.  Where  the  Master  finds,  that,  in 
a  certain  construction  of  a  devise,  the 
infant  therein  named  is  a  trustee  with- 
in the  act  1  Will.  4,  c.  60,  but  that, 
on  a  different  construction,  another 
person  would  be  such  trustee,  the 
Court  may  declare  the  infant  to  be 
the  trustee,  and  make  the  order  for 
conveyance  without  sending  the  case 
back  to  the  Master.  Langford  v. 
Auger.  313 

STAT.  2  WILL.  4,  c.  33. 
See  Jurisdiction,  2. 


STAT.  3  &  4  WILL.  4,  c.  27,  s.25. 
See  Charitable  Trust,  2. 

STAT.  4  &  5  WILL.  4,  c.  82. 
See  Jurisdiction,  2. 

STAT.  1  &  2  VICT.  c.  69. 
See  Stat.  1  Will.  4,  c.  60. 


SUBSTITUTED  SERVICE. 


SURVIVORSHIP. 
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STAT.  I  &  2  VICT.  c.  1 10,  ss.  16, 

18. 
See  Costs. 

STAT.  8  &  9  VICT.  c.  105,  s.  2. 
See  Jurisdiction,  1. 

STAY  OF  PROCEEDINGS. 
See  Joint-Stock  Company,  5,  8. 
Pleading,  3. 

1.  Motion  for  the  stay  of  the  taxa- 
tion of  costs  under  a  decree,  pending; 
an  appeal  from  the  decree,  refused, 
withcosts.     Pinkett  v.Wright.     160 

2.  Motion  by  the  plaintiffs  in  the 
cause  to  suspend  the  hearing,  on  the 
equity  reserved  and  the  matter  of 
costs,  pending  an  appeal  to  the  House 
of  Lords  from  an  order  of  this  Court 
refusing  a  motion  for  a  new  trial  of 
the  issue  devisavit  vel  non,  refused. 
M'Greyor  v.  Topham.  162 

SUBPCENA. 
See  Jurisdiction,  2. 

SUBP(ENA  TO  HEAR  JUDG- 
MENT. 

Cause  adjourned  to  enable  the  plain- 
tiff to  serve  the  subpoena  to  hear 
judgment,  where  he  had  omitted  to 
take  out  the  subpoena  at  the  time  of 
setting  down  the  cause.  Harvey  v. 
Towell.  166 

SUBPOENA  TO  REJOIN. 
See  Dismissal  of  Bill,  3. 

SUBSTITUTED  LEGATEE. 
See  Survivorship. 

SUBSTITUTED  SERVICE. 

On  a  bill  to  enforce  the  perform- 
ance of  trusts  for  the  sale  of  estates, 


part  of  which  had  been  sold,  against 
the  trustees  who  could  not  be  found, 
substituted  service  was  ordered  on  the 
defendant's  solicitor,  who  had  acted 
on  his  behalf  in  the  business  of  the 
preparation  of  the  trust  deed,  and  of 
all  the  sales  which  had  taken  place 
under  it.     Hornby  v.  Holmes.      306 

SUBSTITUTIONAL  LEGACIES. 
See  Legacy,  1—15. 

SUPPLEMENTAL  BILL. 

See  Accounts,  2. 
Parties,  3. 

SUPPLEMENTAL  BILL  IN  THE 
NATURE  OF  A  BILL  OF  RE- 
VIEW. 

See  Pleading,  1. 

SUPPRESSING  DEPOSITIONS. 

1.  Commissioners  for  the  examina- 
tion of  witnesses,  employed,  as  their 
ingrossing  clerk,  on  the  execution  of 
the  commission,  one  who,  little  more 
than  three  months  previously,  had 
been  a  clerk  to  the  solicitor  of  the 
plaintiff  in  the  cause: — Held,  that 
such  previous  employment  was  no 
disqualification  for  the  office  of  in- 
grossing  clerk;  and  such  appointment 
was  no  ground  for  suppressing  the 
depositions.   Wood  v.  Freeman.    552 

2.  The  Court  refused  to  suppress 
depositions  on  a  ground  of  objection 
to  which  the  attention  of  the  commis- 
sioners had  not  been  called,  where  a 
different  objection  had  been  made  be- 
fore them,  and  had  been  properly 
overruled.  lb. 

SURVIVORSHIP. 
Devise  and  bequest  of  real  and  per- 
sonal estate  to  trustees,  upon  trust 
(subject  to  certain  legacies  and  annui- 
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ties)  for  A.  for  life,  and,  after  his  de- 
cease, upon  trust  to  convey,  assure, 
and  pay  the  whole  of  the  said  real  and 
personal  estate  to  and  amongst  the 
children  of  A.9  and  the  issue  of  any 
such  children.  But,  in  case  A.  should 
die  without  issue,  then  to  pay  and 
distribute  the  same  equally  amongst 
all  and  every  the  children  of  B.  and 
ft,  and  the  survivors  of  them;  out, 
in  case  any  of  such  children  should 
be  then  dead,  leaving  issue  of  his,  her, 
or  their  body  or  bodies  lawfully  be- 
gotten, then  snch  issue  to  have  as 
well  such  original  share  or  shares  as 
the  father  or  mother  of  such  issue  so 
dying  would  hare  been  entitled  to  if 
then  tiring,  as  also  such  other  share 
or  shares  thereof  as  the  father  or 
mother  of  such  issue  so  dying  might 
have  been  entitled  to  by  survivorship 
or  otherwise.  A.  survived  the  testa- 
tor, and  died  without  issue: — Held, 
that  the  period  of  the  survivorship  of 
the  children  of  B.  and  ft  is  not  to  be 
referred  to  the  time  of  the  death  of 
the  testator,  but  to  that  of  the  death 
of  A.  being  the  period  of  distribution; 
and  that  the  children  of  B.  and  ft 
living  at  the  date  of  the  will,  and  those 
born  after  that  date  and  before  the 
death  of  A.,  were  entitled  to  the  real 
and  personal  estate,  with  survivorship 
between  them  in  case  of  the  death  of 
any  of  such  children  without  issue  be- 
fore the  death  of  A., — the  children  of 
such  of  the  said  children  as  died  before 
A.,  leaving  issue,  being  substituted 
for  the  original  legatees.  Buckle  v. 
Faweett.  536 

TAKING  OFF  THE  FILE. 

See  Pleading,  3. 
Demurrer,  2. 

TENANT  BY  THE  CURTESY. 

1.  Although  the  right  of  the  hus- 
band, as  tenant  by  the  curtesy  of  an 


equitable  estate  of  the  wife,  may  per- 
haps be  excluded  by  a  possession  of 
the  estate  strictly  adverse  to  the  hus- 
band and  wife,  and  to  all  other  par- 
ties interested  under  the  settlement 
daring  the  whole  period  of  coverture; 
yet  the  possession  of  the  estate  in 
conformity  with  the  equitable  interests 
of  the  cestui  que  trust,  for  however 
short  a  time  during  the  coverture,  and 
after  the  interest  of  the  wife  has  be- 
come vested  in  possession,  will  sop- 
port  the  title  of  the  husband  as  tenant 
by  the  curtesy.     Parker  t.  Carter. 
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2.  The  possession  of  the  cestui  que 
trust,  under  the  trusts  of  a  settle- 
ment, is  the  possession  of  the  trustee, 
and  gives  the  trustee  a  seisin  ot  the 
estate,  which  is  not  interrupted  by 
the  death  of  the  cestui  que  trust,  but 
immediately  enures  for  the  benefit  of 
the  person  next  entitled  to  the  equit- 
able interest;  and,  notwithstanding 
the  adverse  possession  of  another 
party  soon  afterwards  commenced, 
the  Court  cannot  presume  such  ad- 
verse possession  to  have  commenced 
so  instantaneously  on  the  death  of  the 
first  cestui  que  trust,  as  wholly  to  ex- 
clude the  equitable  seisin  of  the  par- 
ties next  entitled  to  the  beneficial 
interest.  16. 

3.  To  a  bill,  by  the  heir-at-law  of 
a  married  woman,  to  recover  lands  to 
which  she  was  equitably  entitled  in 
fee,  the  husband,  who  is  surviving 
and  would  have  been  tenant  by  the 
curtesy  if  the  wife  had  been  seised  of 
the  estate,  is  a  necessary  party,  al- 
though the  wife  was  never  in  actual 
possession.    Id,  405 

4.  If  the  coverture  begins  after  an 
adverse  possession  has  commenced, 
and  terminates  during  the  continuance 
of  such  adverse  possession,  or,  if  both 
the  trustee  and  cestui  que  trust  are 
disseised  before  the  equitable  estate 
of  the  wife  begins,  by  a  party  claim- 
ing by  a  title  paramount  to  the  trust, 
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who  retains  possession  until  after  the 
death  of  the  wife,  the  husband  would 
not  acquire  any  title  as  tenant  by  the 
curtesy.    Parker  v.  Carter.         416 


TENANT  FOR  LIFE  AND   RE- 
MAINDERMAN. 


See  Conversion. 


TENANT  FOR  LIFE  AND  TE- 
NANT IN  TAIL. 

1.  Tenant  for  life  not  entitled  to 
get  stone  from  quarries  on  the  settled 
estates  (except  for  repairs,  &c),  nor 
to  open  or  work  any  mines  of  coal  or 
minerals  not  opened  or  in  work  at  the 
death  of  the  testator.  Tenant  in  tail 
entitled  to  the  monies  realised  by  the 
tenant  for  life  from  stone  not  used  for 
repairs,  and  minerals  from  newly- 
opened  mines.      Ferrand  v.  Wilson. 

388 

2.  Inquiries  and  accounts  as  to 
mines  and  minerals,  as  between  such 
parties.  lb. 


TENANTS  IN  COMMON. 
See  Charitable  Trust,  4. 

TENDER. 
See  Specific  Performance,  2. 

TESTAMENTARY  DISPO- 
SITION. 

See  Voluntary  Deed,  2. 


TIMBER. 
■  Power,  3,  5,  6,  7,  8. 
Trustee    and    Cestui    que 
Trust,  4. 


TIME. 
See  General  Orders  of  May, 
1845. 
Specific  Performance,  4. 
Survivorship. 
Vesting. 

TIME  FOR  RAISING  PORTIONS. 
The  trusts  of  a  term  of  years  were 
to  raise  as  portions  for  younger  chil- 
dren, 5000/.,  if  there  should  be  one; 
8000/.,  if  two;  and  10,000/.,  if  three 
or  more,  to  be  divided  among  them 
equally,  the  shares  of  the  sons  at 
twenty-one,  and  the  shares  of  the 
daughters  at  twenty-one  or  marriage. 
There  were  three  younger  children; 
— Held,  on  petition,  that  the  heir-at- 
law,  on  attaining  twenty-one,  was  not 
entitled  to  have  the  portions  raised 
and  his  estate  discharged  before  the 
portions  became  payable;  and  that 
the  Court  would  not  order  a  larger 
sum  to  be  raised  for  portions  than  had 
actually  become  vested  and  payable  to 
the  children  who  had  attained  twenty- 
one  or  married.  Sheppard  v.  Wil- 
ton. 392 

TITHES. 

The  act  for  tithes  in  London  (37 
Hen.  8,  c.  12)  provided  that  the  in- 
habitants of  London  should  pay 
2s.  9d.  in  the  pound  for  tithe  upon 
the  rent  reserved;  or  if  a  less  rent 
was  reserved  by  reason  of  any  fine, 
or  if  the  owners  were  also  occupiers, 
then  the  tithe  to  be  paid  at  the  same 
rate  upon  the  rent  at  which  the  pre- 
mises were  last  letten  for,  without 
fraud  or  covin.  A  house  and  pre- 
mises in  London  were  let  for  a  term  of 
sixty  years  at  a  reserved  rent  (includ- 
ing insurance)  of  102/.  10*.,  in  con- 
sideration of  the  lessee  laying  out 
2000/.  in  building  thereon.  The  im- 
proved annual  value  of  the  property, 
after  the  building  was  completed,  was 
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250/. :  —Held,  that,  under  the  statute, 
the  tithe  was  to  be  paid  at  2s.  9d.  in 
the  pound,  not  on  the  reserved  rent 
alone,  but  on  the  full  annual  value  of 
250/.     Vivian  v.  Cochrane.  167 

2.  To  a  bill  by  the  rector  for  an 
account  of  tithes  against  the  owners 
of  the  manor  and  lands  in  the  parish, 
the  defendants  set  up  a  modus  of 
13/.  6«.  8d.  By  the  documents  com- 
ing out  of  the  possession  of  the  de- 
fendants, it  appeared  that  13/.  6*.  8rf., 
and  also  8s.  9R  (not  pleaded),  had 
been  paid  by  the  owner  of  the  manor 
and  lands,  for  different  considerations 
expressed  in  the  documents,  and  at 
different  times  of  the  year,  from  1 607 
until  1823,  when  the  then  owners  of 
the  fee  agreed  to  discontinue  the 
money  payments,  and  thenceforward 
to  pay  tithes  in  kind:—  Held,  that, 
in  such  a  case,  the  Court  would  de- 
cree an  account  of  the  tithes  without 
requiring  the  plaintiff  to  establish  his 
right  at  law  either  in  an  issue  or  by 
an  action.    Raine  v.  Cairns.         327 

3.  That,  in  such  a  case,  if,  upon 
the  evidence,  the  existence  of  the  mo- 
dus, as  pleaded,  were  doubtful,  the 
Court  would  direct  an  issue,  and  not 
leave  the  plaintiff  to  his  action  at  law. 

lb. 

4.  Semble,  that  the  defendants  were 
not  bound  by  the  agreement  between 
the  rector  and  the  last  owners,  but 
were  at  liberty  to  relieve  themselves 
of  the  tithe,  as  of  an  incumbrance  on 
the  estate,  notwithstanding  they  had 
notice,  at  the  time  of  their  purchase, 
of  the  agreement  between  the  last 
owners  and  the  rector,  and  of  the  sub- 
sequent payment  of  tithes  in  kind.  16. 

TRESPASS. 
See  Ship,  1. 

TRUST. 
See  Charge. 
I .  Different  forms  of  suit  by  a  ces- 


tui que  trust  in  respect  of  claims 
against  the  trustees  and  strangers,  as 
debtors,  or  liable  to  the  trust.  Lund 
v.  Blanshard.  23 

2.  Cases  in  which  the  liability  of 
the  trustee  and  a  stranger  to  the  trust 
may  be  indivisible ;  and  the  stranger  is 
a  proper  party  with  the  trustee  to  the 
suit  of  the  cestui  que  trust.   Id.    29 

TRUSTEE. 

See  Charitable  Trust,  1. 
Contribution. 
Stat.  1  Wiia.  4,  c.  60. 
Substituted  Service. 

TRUSTEE   AND    CESTUI  QUE 
TRUST. 

See  Costs,  6,  7,  8. 
Lapse  of  Time,  1. 
Parties,  2. 

Payment  into  Court,  1,  2. 
Power,  3,  5,  6. 
Priority  of  Charge. 
Voluntary  Deed,  1,  3. 

1.  The  retention  of  a  voluntary 
deed  of  covenant  in  the  possession  of 
the  covenantor,  and  the  absence  of 
communication  respecting  it  to  the 
trustees  and  the  cestuis  que  trust,  does 
not  affect  its  validity.  Fletcher  t. 
Fletcher.  67 

2.  Executors,  who  are  also  devi- 
sees in  trust  of  real  estate,  charged 
by  the  will  with  debts  generally,  re- 
present the  persons  beneficially  inv- 
ested in  such  real  estate,  within  the 
meaning  of  the  30th  Order  of  Au- 
gust, 1841,  although  the  trustees  are 
not  otherwise  empowered  to  give  dis- 
charges for  the  proceeds.  Savory  * • 
Barber.  ™ 

3.  An  unmarried  lady  transferred 
a  sum  of  stock  to  trustees,  for  herself. 
The  letter  supposed  to  contain  the 
terms  of  the  trust  was  lost,  and  no 
evidence  was  given  of  its  contents. 
After  the  marriage  of  the  lady,  the 
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husband  and  wife  demanded  a  trans- 
fer of  the  fund,  which  the  trustees  re- 
fused to  make  without  the  direction 
of  the  Court,  unless  the  fund  should 
be  settled  for  the  benefit  of  the  wife 
and  her  issue: — Held,  that  the  trus- 
tees ought  to  have  transferred  the 
fond  without  suit,  and  must  there- 
fore pay  the  costs.  Pen/old  v.  Bouch. 

271 

4.  Executors  cutting  timber  upon 
a  supposed  trust,  afterwards  held  to 
be  void,  might  be  personally  charge* 
able  in  equity  as  trustees  for  the 
owner  of  the  timber,  if  they  acted 
fraudulently,  or  if  they  retained  the 
proceeds  of  the  timber,  or  gained  any 
benefit  by  it;  but  not  if  they  acted 
by  mere  mistake,  and  held  no  part  of 
the  proceeds  in  their  hands.  In  the 
latter  case,  the  executors  might  be 
regarded  in  equity  as  strangers,  who, 
under  a  mistaken  supposition  of  right, 
had  done  a  legal  wrong;  for  which 
there  was  a  legal  remedy.  Ferrand 
y.  Wilson.  383 

5.  The  testator  directed  his  trus- 
tees to  invest  the  residue  of  his  per- 
sonal estates  in  government  or  real 
securities.  Some  of  the  cestuis  que 
trust  and  one  of  the  trustees  per- 
mitted the  trust  monies  to  remain  in 
the  hands  of  the  other  trustee  at  in- 
terest:— Held,  that,  inasmuch  as  no 
investment  was  made,  the  trustees 
were  chargeable  with  the  whole  amount 
of  the  trust  funds  possessed  by  them, 
with  interest;  but  were  not  answer- 
able for  the  amount  of  Consols,  or 
any  other  particular  security,  in  which 
they  might,  according  to  the  directions 
of  the  will,  have  invested  the  trust 
monies.     Shepherd  v.  Mauls.       500 

6.  Trustee,  depositing  a  trust  fund 
with  his  bankers,  accompanied  by  an 
order  in  writing  to  invest  the  money 
in  Consols,  answerable  for  the  omis- 
sion of  the  bankers  to  make  the  in- 
vestment, where  he  made  no  subse- 
quent inquiry  respecting  it,  until  about 
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five  months  afterwards,  when  the 
bankers  became  bankrupt.  Challen 
v.  Shippam.  555 

7.  A^  by  will,  bequeathed  a  sum  of 
stock  equally  between  B.  and  C.  B. 
and  C,  by  their  respective  wills,  be- 
queathed their  respective  residuary 
personal  estates  (which  included  their 
shares  of  the  stock)  among  their  child- 
ren, and  appointed  executors.  The 
children  of  B.,  and  some  of  the  child- 
ren of  C,  filed  their  bill  against  the 
executor  of  A.  to  recover  the  fund, 
making  the  executors  of  U.  and  C, 
and  the  rest  of  the  children  of  C, 
parties:— Held,  that,  although  the 
suit  was  multifarious,  yet,  as  it  had 
been  brought  to  a  hearing,  and  it  was 
not  open  to  the  objection  of  mis- 
joinder, the  Court  might,  if  it  thought 
proper,  make  a  decree  for  the  accounts 
and  inquiries  preparatory  to  the  dis- 
tribution of  the  fund.  Powell  v. 
Cocker  ell  557 

8.  That,  notwithstanding  the  bill 
alleged  that  the  estate  of  if.  was  fully 
administered,  and  that  the  parties 
beneficially  interested  in  the  estate 
were  parties  to  the  suit,  yet  the  exe- 
cutor of  B.  was  a  party  against  whom 
direct  relief  was  in  substance  prayed, 
and  he  was  not  therefore  a  party  to 
be  served  with  a  copy  of  the  bill, 
within  the  23rd  Order  of  August, 
1841.  lb. 

9.  By  an  agreement  made  in  1 794,  a 
plot  of  land  and  certain  premises  there- 
on, situated  in  Oldham-street,  Liver- 
pool, were  vested  in  trustees,  to  be  used 
as  a  place  of  religious  worship  "accord- 
ing to  the  ordinances,  rules,  and  forms 
of  the  Church  or  Kirk  of  Scotland;99 
and  a  subsequent  conveyance  was  made 
of  the  same  land  and  premises  to  the 
trustees,  "to  be  for  ever  thereafter 
appropriated  and  used  as  a  place  of 
divine  worship,  according  to  the  doc- 
trines and  discipline  of  the  Church  of 
Scotland.99  The  premises  were  thence- 
forward occupied  as  such  place  of  wor- 
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ship,  and  the  office  of  minister  or 
pastor  of  the  congregation  was  filled 
from  time  to  time  by  licentiates  of 
the  Church  of  Scotland,  who  were  or- 
dained and  inducted  by  presbyteries 
in  Scotland.  In  1833,  a  Lancashire 
Scottish  Church  Presbytery  was  form- 
ed, to  which  the  Oldham-street  con- 
gregation united  themselves;  and  the 
£<raa«AirePresbytery,and  other  pres- 
byteries in  England  in  1836,  united 
themselves  into  an  English  synod, 
which  was  in  1839  recognised  by  the 
General  Assembly  of  the  Church  of 
Scotland.  In  1842,  a  licentiate  of 
the  Church  of  Scotland,  by  license 
from  the  Presbytery  of  Greenock,  was 
ordained  and  inducted  as  minister  of 
the  Oldhamrstreet  church,  according 
to  the  presbyterian  forms,  by  the 
Lancashire  Presbytery.  In  1843, 
certain  ministers  and  members  of  the 
Church  of  Scotland  adopted  the  name 
of  the  Free  Church,  and  seceded  from 
the  Established  Church,  and  were  de- 
clared by  that  church  to  be  no  longer 
ministers  thereof.  The  English  synod 
declared  its  disapproval  of  the  con- 
duct of  the  Established  Church  of 
Scotland,  and  its  sympathy  with  the 
Free  Church,  recognising  the  latter 
as  a  sister  church,  and  resolving  to 
interchange  ministers  therewith.  The 
minister  of  the  church  and  the  trus- 
tees of  the  premises  in  Oldhamstreet 
co-operated  with  the  seceders,  by  al- 
lowing ministers  of  the  Free  Church 
to  officiate  in  the  church  in  Oldham- 
street;  and  the  minister,  who  was  de- 
prived of  his  license  by  the  Presby- 
tery of  Greenock,  also  continued  to 
officiate:— -Held,  upon  motion,  that 
the  minister  and  the  trustees  had  de- 
parted from  the  trusts  created  by  the 
original  contract  upon  which  the  pre* 
mises  in  Oldhamrstreet  were  vested  in 
them;  and  that  the  Court  would  in- 
terfere by  injunction,  before  the  hear- 
ing, to  prevent  the  premises  in  Old- 
ham-street  from  being  used  otherwise 


than  as  a  place  of  religious  worship 
on  the  model  of  the  Church  of  Scot- 
land, as  established  by  law.  Attar- 
ney-Qeneral  v.  Welsh.  572 

10.  8uit  against  trustees,  alleging 
ing  breaches  of  trust,  by  omitting  to 
nuke  repairs,  and  to  provide  a  fend 
for  the  renewal  of  leases,  as  directed 
bythewifl.  The  widow  of  tbe  testa- 
tor, (who  was  tenant  for  life  under  the 
will),  and  two  others,  were  the  trus- 
tees. The  widow  married  again,  end 
afterwards  died,  leaving  her  hatband 
surviving*  and  leaving  assets  of  her 
separate  estate :  —Held,  that,  as  there 
were  assets  of  the  widow  which  were 
or  might  be  liable  to  the  trust,  it  wss 
not  a  case  in  which  the  plaintiff  eotrid, 
under  the  32n4  Order  of  August, 
1841,  proceed  against  the  other  trus- 
tees and  the  husband  of  the  testators 
widow,  without  makifig  a  personal 
representative  of  the  widow  a  party; 
and  that  the  defect  was  not  removed 
by  the  waiver  of  any  relief  against 
the  assets  of  the  widow,  or  against 
all  the  trustees,  in  respect  of  breaches 
of  trust  before  the  marriage  of  the 
widow.   Shipton  v.  Rawlins .         619 

TURNPIKE  ROAD. 

See  Contribution. 

Personal  liability  of  the  trustees  of 
a  turnpike  road,  who  exceed  the 
powers  given  them  by  their  act,  in 
borrowing  money  on  the  credit  of 
future  or  expected  tolls.  JFilsoni. 
Goodman.  62 

VALUABLE  CONSIDERATION. 

Semite,  the  mutual  concurrence  of 
a  husband  and  wife  in  the'  levying  of 
a  fine  of  lands  in  which  they  were 
jointly. interested,  and  in  the  declar- 
ation of  the  uses  for.  the  benefit  of 
their  issue,  constitute*  aTahiable  con- 
sideration to  support  the  deed  do* 
daring  such  uses.    Parker  v.  CatUr. 
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VOLUNTARY  DEED. 


WITNESS. 


673 


VESTING. 
See  Devise,  3. 

VOLUNTARY  DEED. 

1.  The  testator,  by  a  voluntary 
deed,  covenanted  with  trustees,  that, 
in  case  A.  and  B.,  his  two  natural 
sons,  or  either  of  them,  should  sur- 
vive him.  his  (the  testator's)  execu- 
tors and  administrators  should,  within 
twelve  months  after  his  death,  pay  to 
trustees  named  in  the  deed,  60,000/., 
upon  trust  for  such  of  them  (A.  and 
B.)  as  should  attain  twenty-one  and 
be  living  at  the  time  of  his  death; 
and  if  neither  of  them,  having  sur- 
vived him,  should  attain  twenty-one, 
then  upon  trust  for  him  (the  testa- 
tor), his  executors  and  administrators. 
The  testator  retained  the  deed  in  his 
own  possession  until  his  death,  and 
did  not  communicate  it  either  to  the 
trustees  or  to  A.  and  B.  The  testa- 
tor, by  his  wil],  dated  some  years 
later  than  the  deed,  bequeathed  all 
his  property  upon  trust  for  the  bene- 
fit of  his  wife,  his  said  sons  A.  and  B.9 
and  his  legitimate  children.  After 
the  death  of  the  testator,  the  deed 
of  covenant  was  found  amongst  his 
papers.  A.  survived  the  testator,  and 
attained  twenty-one: — Held,  that  al- 
though the  deed  of  covenant  was 
voluntary,  it  nevertheless  created  a 
trust  for  A.,  and  that  the  refusal  of 
the  trustee  to  sue  at  law  upon  the 
covenant  did  not  prejudice  the  right 
of  A.  to  recover  the  payment  of  the 
debt  out  of  the  assets  of  the  testator. 
Fletcher  v.  Fletcher.  67 

2.  That  the  deed  was  not  of  a  tes- 
tamentary nature,  there  being  no 
power  of  revocation  reserved  to  the 
covenantor.  lb. 

3.  That  the  retention  of  the  deed 
in  the  possession  of  the  covenantor, 
and  the  absence  of  communication 
respecting  it  to  the  trustees  and  the 
oestuis  que  trust,  did  not  affect  its 
validity.  lb. 


4.  Equity  will  assist  a  party  claim- 
ing under  a  voluntary  deed  of  cove- 
nant, by  enabling  him  to  use  the 
deed  either  at  law  or  in  this  court. 
Fletcher  v.  Fletcher.  78 

5.  A  conveyance  in  the  form  of  a 
purchase-deed,  for  valuable  consider- 
ation, but  in  fact  voluntary,  not  sup- 
ported against  a  prior  voluntary  con- 
veyance made  by  the  same  party. 
Robert*  v.  William*.  130 

6.  Semble,  the  heir-at-law  of  the 
author  of  a  voluntary  deed  cannot 
avoid  the  deed  under  the  statute 
27  Eliz.  c.  4,  by  a  conveyance  for 
value.    Parker  v.  Carter.  409 

WAIVER. 
See  Contempt,  2. 
Costs,  2. 
Pleadino,  3. 
Specific  Performance,  8. 

WILL. 
See  Conversion. 
Legacy. 
Voluntary  Deed,  2. 

WITNESS. 
Witnesses  examined  for  the  de- 
fendant, on  an  inquiry  as  to  the  value 
of  an  estate  in  fee  simple,  in  answer 
to  interrogatories  deposed,  that,  sub- 
ject to  a  certain  lease  in  which  it  was 
comprised,  the  value  was  so  much. 
By  their  affidavits  subsequently  they 
stated,  that  they  meant  to  refer  to 
the  lease  as  beneficial  to  the  owner  of 
the  fee  simple,  and  not  as  a  burden, 
which  the  examination,  as  taken  down, 
would  imply.  On  the  motion  of  the 
defendant,  the  witnesses  were  allowed 
to  be  re-examined  on  that  point,  not- 
withstanding the  defendant  was  him- 
self the  lessee  of  the  estate,  and  had 
by  his  state  of  facts  alleged*  that  the 
lease  contained  covenants  which  were 
burdensome  on  the  owner  of  the  ise 
simple.     Case  v.  Ca$*.  278 
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